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CASES 


ARGUED  AND  DETERMINED 


t!V  THE 


^ontt^  Of  Common  VUm 


AND 


i5xc6ti|unr  ^^an^tv^ 


IN  MICHAELMAS  TERM, 


IN  THE  SIXTH  TEAR  OF  THE  REIOH  OF  OfiOROE  IV. 


Oensham  v.  Germain.  Na^g^! 

An  action  having  been  brought  by  the  plaintiff,   an  An  award  can- 
apothecary  practising  in  London,  for  the  amount  of  his  SJ*  on*accor'?^f 
bill,  it  was  referred,  by  consent,  to  a  barrister  to  ascertain  *<>y  ^m  that 
the  sum  due  from  the  defendant.     He  awarded  the  plain-  on  the  face  of  it 
tiff  77 Li  allowing,  amongst  other  things,  charges  for  at-  whcre^'arbi- 
tendances.  ^^  j>«d  *- 

warded  to  an 
apothecary  in 

Mr.  Serjeant  TWrfy  now  moved  for  a  rule  calling  on  the  ^f^^^^ 
plaintiff  to  shew  cause  why  the  award  should  not  be  refer-  *«  Court  refiw- 

ed  to  refer  back 

red  back  to  the  arbitrator  to  strike  out  those  charges,  as  the  the  award  to 
plaintiff,  being  only  an  apothecary,  was  not  entitled  to  them,  dcnitlonr^'^*^' 
He  dted  the  case  of  Bonner  v.  lAddeU  (a),  where  the  Court 
held  an  award  to  be  void,  the  arbitrator  having  exceeded 
his  authority ;  and  submitted,  that,  as  the  plaintiff  could 
not  have  recovered  the  charges  objected  to,  had  the  action 
proceeded,  the  arbitrator  ought  not  to  have  allowed  them. 

{a)  \  Brod.  &  Bing.  80. 

vox..  XI.  B 


2  GASES  IN  mCHAELllAS  TERM* 

1825.  p^  Curiam. — ^The  award  is  conclusive,  there  being  no- 

Gensham      thing  on  the  face  of  it  to  warrant  the  objection*  Affidavits 

**•  cannot  be  received  to  shew  what  particular  charges  have 

Grkmain. 

been  allowed* 

Rule  refused. 


N^^!     Mavor^  Assignee  of  William  Henry  Ptne,  a  Bank- 
rupt, V.  John  Ptne. 

tankS^t'I"*  This  was  an  action  of  as9umpnt  brought  by  the  plain- 
******  to""*^'  '"*  ^'^*  *^  assignee  of  W.  H.  Pyne^  a  bankrupt,  for  goods  sold 
brought  agiintt  by  the  bankrupt  to  the  defendant.  The  declaration  con- 
■igneef  tetup  tained  counts  on  promises  by  the  defendant  to  the  bank- 
fimiutioDflura  "*P^  before  his  bankruptcy,  and  to  the  plaintiff  as  his  as- 
objection  to  the  gignec  sincc.  The  defendant  pleaded,— ;^<(/,  the  general 
ditor't  debt.  issue ; — ^and  secondly  ^  that,  after  the  making  of  the  promises 
ant  was  Viub-  ^^  ^^  declaration  mentioned,  and  before  the  commence- 
scnbcrtoawork  mgnt  of  the  suit,  and  before  W.  H.  Pune  became  a  bank- 

which  was  to  be  '  •'  ,  ^  ^  ^ 

published  ia  nipt,  to  wit,  ou  &c.,  by  his  certain  writing  of  release,  he 

moHtM^^mm-  released  and  discharged  the  defendant  from  all  actions, 

cd?ed  ^ffhT  8^'*s,  debts,  &c.  &c. — Replication,  that,  before  the  execu- 

nnmben,  and  tion  of  the  release  W.  H.  Pyne  had  become  and  was  a 

afterwards  had  _  , 

notice  from  the  bankrupt : — on  which  issue  was  joined. 
Sl^oSels'StJe  At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuUd^ 
bL*touw"nd^^  Aa«,  at  the  Sittings  after  the  last  Term,  it  appeared  that 
for  them.  On  the  bankrupt  was  the  author  of  a  work  called  **  Pynes^ 
take  the  remain-  History  of  the  Royol  Residences,**  which  was  published  by 
piL''u^;*'j.  subscription,  in  twenty-four  montMy  numbers,  at  the  price 
signee  of  the      of  one  ffuinea  each; — that  the  whole  of  the  numbers  weve 

publisher,  who  ^ 

had  become 
bankrupt,  sued 

him  for  the  value  of  the  whole.  The  Jury  having  found  a  verdict  for  the  plaintUF,  for  the  price  of 
the  eight  numbers  received  by  the  defendant — the  Court  refused  to  disturb  it,  although  it  was  con- 
tended tliat  the  contract  was  entire,  and  void  under  the  4th  section  of  the  statute  of  frauds,  it  not 
having  been  reduced  into  writing,  or  to  be  performed  within  a  year. 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  3 

printed,  and  left  for  delivery  at  the  house  of  the  bank-  1825. 
nipt,  where  each  subscriber  received  his  number  month-  mavo« 
Iv; — that  the  defendant  was  a  subscriber,  and  had  admit-        _  v- 

Ptnb 

ted  that  he  had  received  eight  numbers,  but  said  that  he 
should  not  pay  for  them,  as  the  whole  had  not  been  sent 
to  him;  on  which  he  was  informed,  that  the  publisher  (the 
bankrupt)  did  not  undertake  to  deliver,  and  that  he,  the 
defendant,  might  have  the  remaining  sixteen  numbers  if  he 
would  send  for  them.  The  release  appeared  to  have  been 
executed  by  the  bankrupt,  in  Aprils  18^,  whilst  he  was  in 
prison,  and  after  he  had  committed  an  act  of  bankruptcy; 
but  it  appeared  that  no  commission  had  issued  against 
him  until  1822.  The  defendant  was  aware  that  the  bank* 
rapt  was  insolvent  at  the  time  the  release  was  executed. 
From  the  evidence  offered  to  support  the  petitioning-cre- 
ditor*s  debt,  it  appeared  that  115/.  were  due  from  the 
bankrupt,  for  goods  furnished  to  him  by  the  petitioning-cre- 
ditor,  the  delivery  of  which  commenced  in  1812,  and  was 
completed  in  1818.  It  was  contended  for  the  defendant, 
-—Jlrsi,  that  the  statute  of  limitations  applied  to  the  debt,  as 
it  did  not  appear  how  much  of  the  1 15/.  was  due  within  six 
years  before  the  suing  out  of  the  commbsion ; — secondly, 
that,  as  the  contract  was  entire,  and  could  not  be  split  into 
parts  so  as  to  make  every  number  of  the  work  the  subject 
of  a  separate  contract,  it  was  void  by  the  statute  of  frauds, 
as  it  had  not  been  reduced  into  writing,  nor  was  the  work 
to  be  completed  within  a  year; — and  kuily,  that  the  release 
by  the  bankrupt  to  the  defendant  was  valid,  and  a  bar  to 
-the  plaintiff's  right  to  recover,  as  it  was  executed  two 
years  before  the  commission  was  issued,  and  consequently 
fell  within  the  provisions  of  the  statute  46  Geo.  S,  c.  135. 
The  Jury  found  a  verdict  for  the  plaintiff,  damages  eight 
guineas,  the  price  of  the  numbers  received  by  the  defen- 
dant, leave  being  reserved  to  the  latter  to  move  the  Court 
to  set  it  aside;   but  his  Lordship  was  strongly  inclined  to 
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1825.         think  that  there  was  no  valid  foundation  for  either  of  the 
objections. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted,  and,  renewing  the  objections  taken  at 
the  trial,  further  submitted  that  the  plaintiff  was  not  in 
a  situation  to  sue  the  defendant,  as  he  had  not  shewn  that 
the  bankrupt*8  contract  had  been  performed  by  the  de- 
livery  of  the  whole  of  the  numbers  constituting  the  work. 
With  respect  to  the  ^rsi  objection,  the  learned  Serjeant 
submitted,  that,  as  it  did  not  appear  that  a  sufficient  pett- 
tioning*creditor*s  debt  had  been  contracted  within  six 
years  before  the  commission  was  sued  out,  the  statute  of 
limitations  was  available  to  the  defendant,  as  he  could  nojt 
plead  the  statute,  nor  could  be  know  what  debt  the  plain- 
tiff would  rely  on.  A  petitioning-creditor's  debt,  to  be 
valid,  must  be  a  debt  on  which  an  action  might  be  sup- 
ported by  him  against  the  bankrupt;  and  any  objection  to 
a  commission  may  be  taken  advantage  of  in  defending  an 
action  brought  by  the  assignees: — Secondly,  as  the  work 
was  not  to  be  completed  within  a  year,  the  contract  was 
void  by  the  4th  section  of  the  statute  of  frauds,  the  agree- 
ment for  the  contract  not  having  been  reduced  into  writing 
and  signed  by  the  parties  to  be  charged  therewith.  The 
contract  too  was  for  the  entire  work,  which  was  to  be  pub- 
lished at  intervals,  and  would  require  two  years  for  its 
completion;  and,  in  BoydeU  v.  Drummond{a),  where  the 
plaintiff  brought  an  action  to  recover  the  price  of  certain 
numbers  of  a  work,  which  the  defendant,  a  subscriber,  re- 
fused to  take ;  it  appearing  to  have  been  the  understand- 
ing of  the  parties  to  the  contract  at  the  time,  that  it  was 
not  to  be  completed  within  a  year,  although  it  might  be»  and 

(a)  1 1  £ast,  142. 
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was  in  fact,  in  part,  performed  within  that  period^  it  was  1825. 
held  to  be  within  the  statute,  and  that,  as  it  was  not  in  writ- 
ing and  signed  by  the  party  to  be  charged,  it  could  not  be 
enforoed  against  him : — 3%ird/y,  the  release  given  by  the 
bankrupt  to  the  defendant  is  a  bar  to  the  present  action, 
as  it  was  executed  more  than  two  months  before  the  com* 
mission  was  sued  out.  Besides,  it  appeared  that  the  com- 
mission was  not  issued  until  two  years  after  the  act  of 
bankruptcy  had  been  committed,  and  the  plaintiff  ought, 
at  all  events,  to  have  alleged  in  his  replication,  that  the 
defendant  knew  of  the  act  of  bankruptcy,  or  that  Pyne 
was  insolvent  when  he  executed  the  release. — At  least,  it 
was  incumbent  on  the  plaintiff  to  shew  that  the  bankrupt 
had  performed  his  contract,  by  causing  the  whole  of  the 
parte  or  numbers  to  be  delivered  to  the  defendant;  or  he 
should  have  shewn  that  the  remaining  sixteen  had  been  ten- 
dered previously  to  the  commencement  of  the  action. 

Lord  Chief  Justice  Best. — I  entertain  the  same  opinion 
now  that  I  formed  at  the  trial.  With  respect  to  the  ob- 
jection that  it  did  not  appear  that  100/.  of  the  petitioning- 
ereditor's  debt  was  contracted  within  six  years  before  the 
suing  out  of  the  commission  against  the  bankrupt  Pyne^ 
the  case  of  Quaniock  v.  England  (a)  is  an  express  author- 
ity to  shew,  that,  if  the  bankrupt  submit  fo  the  commission, 
a  Aitd  person  cannot  take  advantage  of  the  objection;  and 
although,  in  the  subsequent  case  of  Fowler  v.  Brown  (6), 
Lord  Mansfield  ruled  at  Nisi  Prius,  that  the  statute  of 
limitations  did  not  prevent  a  creditor  from  taking  out 
a  commission  of  bankrupt,  but  extended  only  to  the 
remedies  by  action  mentioned  in  the  statutes,  and  did 
not  extinguish  the  debt,  or  take  away  any  other  remedy; 
yet,  in  Ex  parte  Dewdney  (c),  Lord  Eldon  said,  that 

(a)  5  Burr.  2628.  Edit.,  Vol.  1.  by  Roots.  21 . 

{h)  Cooke*8  Bkpt.  Laws,  8tk  (c)  15  Ves.  493. 
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1825.  he  could  not  consider  that  dictum  at  Nisi  Prius  as 
an  authority  overthrowing  the  unanimous  judgment  of 
the  Court  in  Quaniock  v.  England,  which  his  Lord- 
ship approved  of  and  conBrmed.  Here^  thereforei  it  is 
not  open  to  the  defendant^  a  debtor  to  the  bankrupt's 
estate^  to  say  that  the  plaintiff  cannot  recover  in  his  char* 
acter  of  assignee^  on  the  ground  that  the  petitioning-cre- 
ditor's  debt  was  barred  by  the  statute  of  limitations.  The 
defendant  took  no  interest  in  the  proceedings  under  the 
commission.  He  was  bound  to  pay  his  debt  to  the  bank- 
rupt's estate^  and  his  remedy^  if  any^  was  by  petition  to 
the  Lord  Chancellor;  and,  even  if  a  Court  of  equity  were 
inclined  to  relieve  him,  a  Court  of  law  ought  not  to  lean  to 
objections  raised  by  debtors  to  a  bankrupt's  estate  against 
the  petitioning-creditor's  debt,  when  the  bankrupt  him- 
self has  not  disputed  the  validity  of  the  commission.  If 
the  commission  were  fraudulently  sued  out,  the  Court 
from  which  it  emanated  is  empowered  to  supersede  it. — As 
to  the  release,  ^  the  defendant  pleaded  that  it  was  ex- 
ecuted before  the  bankruptcy,  and  it  was  found  that  it  was 
executed  ctfier  an  act  of  bankruptcy  had  been  commit- 
ted, the  plea  was  not  proved;  and,  as  the  defendant  him- 
self put  an  end  to  the  contract  by  not  taking  the  whole  of 
the  numbers,  which  he  was  told  were  ready  for  him,  and 
as  the  Jury  confined  their  verdict  to  the  numbers  actually 
received  by  him,  I  am  of  opinion  that  there  is  no  reason 
to  disturb  it. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  con- 
curred. 

Mr.  Justice  Gaselee. — The  statute  of  limitations  was 
meant  to  operate  in  favour  of  the  debtor,  that  he  might  not 
be  harassed  for  an  old  debt.  But  a  third  party,  or  a  person 
standing  in  the  situation  of  the  defendant,  cannot  take  ad- 
vantage of  an  objection  of  this  nature,  the  bankrupt  him- 
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self  having  raised  none,  but  having  submitted  to  the  com- 
mission. The  other  pomts  appear  to  me  to  have  been  most 
satisfactorily  answered  by  my  Lord  Chief  Justice. 

Rule  refused  (a). 

(a)  See  Gregory  v.  HurriUy  6  B.  Moore,  525,  8  B.  Moore,  \89r  S.  C. 

5  Barn.  &  Cress.  d4l. 


Doe,  on  the  several  demises  of  Clark  and  Others,  r.        Tkunda^^ 

Spencer,  ^"^^  i^'*- 

X  HIS  was  an  action  of  ejectment.    The  declaration  con-  The  pioriiioMi 

tained  three  demises.  ^^tl^M- 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Wesi-  «"!  ^**,'*'^""y 

'  '  namtain  cject- 

mmsteTf  at  the  Sittings  after  the  last  Term,  the  de-  mentfortbees- 

mise  on  which  the  lessor  of  the  plaintiff  relied,  was  by  yentasMgnedto 

Henry  Dance,  the  provisional  assignee  of  the  Court  for  provudon^^^ 

the  relief  of  insolvent  debtors;  and,  it  not  appearing  •*'J"^^^*?;*» 

,  c«  119|  uid  3 

that  any  assignment  had  been  made  by  him  to  a  sub-  Oeo.  4,  &  iss, 
sequent  assignee  appointed  by  that  Court,  it  was  ob-  ^ous  approiM^ 
jected,  for  the  defendant,  that  the  provisional  assignee  ^^^^^on- 
could  not  maintain  ejectment ;  as,  by  the  provisions  of  the  «nf  or  order  of 
statute  1  Geo.  4,  c.  119,  the  property  of  the  insolvent  was  court. 
only  vested  in  him  pro  tempore,  viz.  previously  to  its  being 
transferred  to  the  assignee  to  be  appointed  by  the  Court 
to  act  for  the  insolvent's  creditors,  who  alone  was  entitled 
to  sue  by  ejectment.     His  Lordship,  however,  was  of 
opinion,  that,  as  the  object  of  the  statute  was  to  benefit 
the  creditors,  and  not  to  give  an  advantage  to  the  debt- 
or, the  legal  estate  of  the  insolvent  was  vested  in  the  pro- 
visional assignee,  and  remained  in  him,  until  the  subse- 
quent assignee  was  appointed  by  the  Court ;  and  that,  as 
it  did  not  appear  that  any  other  assignee  had  accepted 


1825* 
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^e  trust,  his  Lordship  thought  that  this  action  might  be 
maintained  by  the  provisional  assignee;  and  the  Jury  ae* 
cordingly  found  a  verdict  for  the  lessor  of  the  plaintiff. 

Mr.  Serjeant  Wikte  now  applied  for  a  rule  nUi,  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered*  He  re- 
lied on  the  7th  (a)  and  1 1th  (6)  sections  of  the  statute  I  Geo. 
4f,c.  119;  by  the  former  of  which  it  is  enacted^  that  the  priso* 
ner's  estate  and  etkctSf  which  were  vested  in  the  provisional 
assignee,  shall  be  assigned  by  him  to  an  assignee  to  be  ap* 
pointed  by  the  Court ;  and,  by  the  latter,  that  no  suit  at  law 
can  be  proceeded  in,  further  than  an  arrest  on  mesn^  pro- 
cess, by  any  assignee  of  the  prisoner's  estate,  without  the 


<« 


(a)  By  which  it  is  enacted — 
that,  when  the  Gouit  for  the  re« 
lief  of  insolvent  debtors  shall  ad- 
judge  any  prisoner  to  be  entitled 
to  his  discharge,  such  Court  shall 
appoint  a  proper  person  or  pro- 
per persons,  to  be  assignee  or  as« 
signees  of  the  estate  and  effects 
of  such  prisoner^  for  the  purposes 
of  the  act,-  and  when  such  assig- 
nee or  assignees  shall  have  signi- 
fied to  the  said  Court  their  ac- 
ceptance of  the  said  appointment, 
every  such  prisoner's  estate,  ef- 
fects, rights,  and  powers,  vested 
in  such  provisional  assignee  as 
aforesaid  (see  sect.  4),  shall  im- 
mediately be  assigned  by  such 
provisional  assignee  to  such  as- 
signee or  assignees,  in  trust  for 
the  benefit  of  such  assignee  or 
assignees,  and  the  rest  of  the  cre- 
ditors of  every  such  prisoner,  in 
respect  ofy  or  in  proportion  to, 
their  respective  debts,  according 
to  the  provisions  of  the  act ;  and 
such  assignee  or  abbignees  is  and 


are  hereby  fully  empowered  to 
sue  from  time  to  time  as  there 
may  be  occasion,  in  his,  her,  or 
their  own  name  oroam«s,  for  the 
recovery,  obtuning,  and  enforc- 
ing, any  estate,  effects,  or  rights, 
of  any  such  prisoner.** 

{b)  By  whieh  it  is  provided  and 
enacted — <*  that  no  suit  in  law  be 
proceeded  in  fiuther  than  an  ar- 
rest on  mesne  process,  or  suit  in 
equity  be  commenced,  by  any  as- 
signee or  asdgaees  of  any  such 
prisoners  estate  and efleote,  with* 
out  the  consent  of  the  miyor  part 
in  value  of  the  creditors  of  such 
prisoner,  who  shall  meet  together, 
pursuant  to  a  notice  to  be  given 
at  least  fourteen  days  before  such 
meeting,  in  the  Londm  GaMeite, 
or  other  newspaper  which  shall  be 
published  in  the  neighbourhood 
of  the  last  residence  of  such  pri- 
soner, for  that  purpose,  and  with* 
out  the  approbation  of  one  of  the 
commissioneps  of  the  said  Court/' 
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content  of  the  major  part  in  value  of  the  creditors,  and  the 
approbation  of  one  of  the  commissioners  of  the  Court; 
whereas  it  did  not  appear  at  the  trial,  that  such  consent 
or  approbation  had  been  here  obtained:  and  he  submitted, 
that,  although,  by  the  statutes  Geo.  4,  c.  123,  s.  12 (a),  the 
provisional  assignee  is  empowered  to  sue  in  his  own  name 
for  the  recovery  and  obtaining  the  prisoner's  estate,  yet  he 
can  only  do  so  by  order  of  the  Court ;  and,  as  the  pro- 
visicNial  assignee  did  not  shew  that  he  had  such  order,  it 
would  be  too  much  for  this  Court  to  presume  it. 


1825. 


Losd  Chief  Jostioe  Best. — This  was  an  action  of  eject- 
ment, brought  (amongst  others)  on  the  demise  of  the  pro* 
visional  assignee  of  the  Insolvent  Debtors'  Court;  and,  at 
the  trial,  it  was  objected  for  the  defendant  that  the  provi- 
sional assignee  was  not  in  a  situation  to  maintain  the  action, 
as  he  had  a  mere  temporary  interest;  and  that,  when 
the  subsequent  assignees  were  appointed  by  the  Court, 
all  the  interest  of  the  provisional  assignee  passed  to 
and  became  vested  in  them;  but  I  was  of  opinion  that 
the  legal  estate  of  the  insolvent,  real  as  well  as  personal, 
was  vested  in  the  provisional  assignee,  and  remained  in 
him  untQ  a  subsequent  assignee  was  duly  appointed  by  the 
Court.  Another  objection  has  now  been  raised,  which 
was  not  suggested  at  Nisi  Prius^  but  to  which  we  are 
bound  to  yield,  if  the  defendant  be  in  justice  entitled  to 


(a)  By  wUch  it  is  enacted— 
''  dial  it  shall  be  lawful  for  the 
promonal  assignee  to  sue  in  his 
own  name,  if  the  said  Court  shall 
§0  ardtr,  for  the  recovery,  obtain- 
ing; and  enforcing,  of  any  estate* 
debts,  effieetSf  or  rights,  of  any  sndi 
prisoner;  and,  in  case  of  the  dis- 
mlsswn  of  the  petition  of  any  snch 
prisoner  praying  forhis  cKscharge, 


which  the  sdd  Court  is  hereby 
empowered  to  dismiss  whenever 
it  shall  seem  fit,  all  the  acts  done 
before  such  dismission  by  the  said 
provisiomil  assignee;  or  other  per- 
sons acting  under  his  authori- 
ty according  to  the  order  of  the 
sud  Court,  shall  be  good  and  va- 
lid.- 


10 


CASES  IN  MICHAELMAS  TERM^ 


1825. 


it|  viti4,  that  the  proyisional  assignee  could  not  maintain 
this  action  without  shewing  that  it  was  brought  with  the 
approbation  of  one  of  the  commissionersi  and  the  cons^fit  of 
the  mqorpart  in  value  of  the  creditors,  or  the  order  of  the 
Insolvent  Debtors'  Court*  But  I  am  of  opinioDi  that,  un* 
der  both  the  statutes  to  which  we  have  been  referredi  ther^ 
is  no  foundation  for  this  objection,  and  that  such  proof 
could  not  have  been  required  at  the  trial.  It  is  a  great 
and  growing  evil  to  encumber  causes  with  unnecessary 
proof,  and  frequently  gives  grounds  for  animadversion  on 
the  administration  of  the  law. — ^With  respect  to  the  first 
objection  raised  at  the  trial,  it  appears  to  the  Court,  as  it 
then  did  to  me,  that  all  the  real  and  personal  estate  of 
a  prisoner  is  completely  vested  in  the  provisional  assig- 
nee by  the  assignment  made  to  him,  and  so  remains, 
until  it  is  assigned  by  him  to  the  subsequent  or  ultimate 
assignee  appointed  by  the  Court,  and  the  latter  has 
accepted  such  assignment.  Does,  then,  either  of  the 
clauses  in  the  statutes  referred  to,  prevent  the  provisional 
assignee  from  exercising  his  right  over  the  property  of  the 
insolvent,  without  the  approbation  of  one  of  the  commis* 
sioners,  or  an  order  of  the  Insolvent  Debtors'  Court?  By 
the  4th  section  (a)  of  the  statute  1  Geo.  4,  c.  119  (which 
is  most  material)  all  the  real  and  personal  estate  and  effects 


(a)  By  which  it  is  enacted — 
•*  that  each  prisoner  shall,  at  the 
time  of  subscriliiog  his  petition, 
duly  execute  a  conveyance  and  as- 
signmenty  in  such  manner  and 
form  as  the  Court  shall  direct, 
of  all  the  estate,  right,  title,  in- 
teresty  and  trust,  of  such  prison- 
er, to  all  the  real  and  personal  es- 
tate and  effects  of  every  such  pri- 
soner, except  the  wearing  apparel, 
bedding,  and  other  such  necessa- 
ries, of  such  prisoner  and  his  fa- 


mily, not  exceeding  in  the  whole 
the  value  of  20/ ,  so  as  to  vest  all 
such  real  and  personal  estate  and 
effects  in  the  provisional  assignee 
of  the  said  Court,  subject  to  a 
proviso,  that,  in  case  such  prison- 
er shall  not  obtain  his  discharge 
by  virtue  of  this  act,  such  convey- 
ance and  assignment  shall,  from 
and  after  the  dismission  of  the 
petition  of  such  prisoner  praying 
for  his  dischai^,  be  null  and  void 
to  all  intents  and  purposes." 
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of  the  prisoner,  at  the  time  of  subscribing  his  petition  for         1S86. 
his  discharge,  are  completely  Tested  in  the  provisional  as- 
signee, subject  to  a  proviso,  that,  in  case  the  prisoner 
shall  not  obtain  his  discharge  by  virtue  of  the  act,  the  as- 
signment shall  be  null  and  void.     By  that  section,  until 
something  be  done  to  remove  the  provisional  assignee,  the 
prisoner's  estate  remains  vested  in  him.   The  7th  section  re- 
lates to  the  appointment  of  a  subsequent  assignee  or  assig- 
nees by  the  Insolvent  Court,  and  directs,  that,  when  such 
assignees  shall  have  signified  to  the  Court  their  acceptance 
of  the  appointment,  the  prisoner's  estate  and  effects  vested 
in  mch provisional  assignee,  shall  be  immediately  assigned 
by  him  to  such  assignee  or  assignees,  in  trust,  for  their  be» 
nefit  and  that  of  the  rest  of  the  prisoner's  creditors.  Under 
that  secti(m,  therefore,  the  estate  of  the  prisoner  remains 
in  the  provisional  assignee  after  the  assignment  to  hun,  un-» 
til  he  makes  an  assignment  to  the  assignees  appointed  by  the 
Court.   The  1 1th  section  provides  that  no  suit  at  law  shall 
be  i^oceeded  in  further  than  an  arrest  on  mesne  process^ 
by  any  assignee  of  a  prisoner's  estate,  without  the  consent 
of  the  major  part  in  value  of  the  creditors,  and  the  appro- 
bation of  one  of  the  commissioners  of  the  Court ;  and  it  has 
been  objected,  that,  although  the  prisoner's  estate  be  vest- 
ed in  the  provisional  assignee,  yet  that  it  was  incumbent 
on  him  to  prove  at  the  trial  that  he  had  previously  obtained 
such  consent  and  approbation.    It  is,  however,  quite  clear 
that  the  clause  was  not  intended  to  confer  a  benefit  on  an  as- 
signee or  person  standing  in  the  character  of  the  plain- 
tiff, but  merely  to  prevent  the  estate  of  the  insolvent  from 
being  wasted  in  useless  and  unnecessary  litigation..   The 
statute  3  Geo.  4,  c.  123  has  not  enlarged  the  law,  or  given 
any  new  advantages  to  insolvents.    It  has  rather  a  contra- 
ry tendency.    It  recites  the  previous  act  of  1  Geo*  4, 
c.  119:  and  the  1st  section  enacts,  that  "  it  shall  be  lawful 
for  the  provisional  assignee  of  the  Court  to  take  possession 
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1825.        by  himself,  or  by  means  of  a  messenger  of  the  said  Court,  or 
other  person  or  persons  appointed  by  him,  of  all  the  real  and 
personal  estate  and  eflfiscts  of  every  prisoner  who  shall 
subscribe  his  petition  and  execute  such  conveyance  and 
SrBNCBR.      assignment  as  in  the  recited  act  mentioned;  and  that  all 
and  every  the  real  or  personal  estate,  money,  and  effects, 
vested  in,  or  possessed  by,  such  provisional  assignee,  by 
virtue  of  either  of  the  acts,  shall  not  remain  in  him  if  he 
shall  resign  or  be  removed  from  his  office,  or  in  his  heirs, 
executors,  or  administrators,  in  case  of  his  death,  but 
shall  in  every  such  case  go  to  and  be  rested  in  his  succes- 
sor in  office**'    This,  therefore,  evidently  shews,  that, 
whilst  the  provisional  assignee  remains  in  office,  the  pri- 
soner's estate  is  vested  in  him ;  he  is  authorised  to  take 
possession  of  it,  either  by  himself,  or  by  some  person 
to  be  appointed  by  him;  and  his  right  to  such  estate  is 
absolute  and  complete  so  long  as  he  is  assignee.     By 
the  2nd  section,  it  is  enacted,  that  it  shall  be  lawful  fot 
the  provisional  assignee  to  sue  in  his  owii  name,  if  the 
Caurt  shall  so  order,  for  the  recovery,  obtaining,  and  en- 
forcing, of  any  estate,  debts,  &c.,  of  any  prisoner ;  and  that 
all  acts  done  by  such  assignee  before  the  dismission  of  the 
petition  for  the  prisoner's  discharge,  shall  be  good  and 
valid.     If  that  were  the  only  section  applicable  to  this 
case,  the  objection  might  perhaps  prevail,  as  the  provi- 
sional assignee  could  not  exercise  a  right  to  sue  in  his  own 
name,  without  the  order  or  direction  of  the  Court;  but  by 
the  1st  section  he  was  authorized  to  take  possession  of  all 
the  real  and  personal  estate  and  effects  of  every  prisoner 
who  should  subscribe  his  petition  and  execute  such  assign- 
ment as  in  the  recited  act  mentioned,  by  which  the  estate 
of  the  prisoner  was  absolutely  vested  in  him  as  such  assig- 
nee, until  a  subsequent  assignment  was  executed ;  and  by  the 
latter  statute  it  was  to  remain  in  him  until  he  resigned  or  was 
removed:  and  here,  it  did  not  appear  that  any  assignment 
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had  been  made  by  the  proTindiial  to  a  subsequent  as-  ^  I88&. 
signee,  or  that  the  fomier  did  not  remain  in  office.  The 
proTisional  assignee,  therefore,  is  protected  by  both  sta- 
tutes. The  principal  objects  of  the  Legislature  appear  to 
be,  to  secure  the  creditors  of  an  insokent  from  a  wasteful 
expenditure  of  his  estate,  and  to  afford  protection  to  the 
provisional  assignee,  who  is  an  officer  of  the  Court,  from 
the  consequences  of  any  act  he  might  have  done  by  vir- 
tue of  the  assignment  of  the  insolvent's  estate  to  him,  in 
case  such  assignment  has  become  void  by  the  commi»* 
sioners'  holding  that  the  insolvent  was  not  entitled  to  his 
discharge.  Such  objections  as  these  do  not  appear  to 
have  been  ever  raised  before;  but,  if  an  action  be  brought 
without  a  proper  authority,  this  Court  might  perhaps  stay 
the  proceedings  on  motion,  or  the  Court  for  the  relief 
of  insolvent  debtors  might  order  the  provisional  assignee, 
as  their  officer,  to  discontinue  or  suspend  it.  It  is,  however, 
sufficient  for  us  to  say,  that  this  defendant  is  not  in  a  situa- 
tion to  avail  himself  of  either  of  these  objections  in  an  ac- 
tion of  ejectment  brought  against  him,  as  the  statutes  were 
passed  for  the  protection  of  creditors,  and  of  the  parties  to 
whom,  .and  for  whose  bene£t,  the  estate  and  effects  of  the 
insolvent  are  directed  to  be  assigned. 

Rule  refused. 


14  CASES  IN  MICHAELMAS  TERM, 

1826. 

Nov.  laf*.  Waistell  r.  Atkinson. 

The  defendant  T^H][S  was  an  action  of  oBsumpHi  for  the  use  »nd  hire  of 
astopar^witfa^I  A  g>g«  ^^^  defendant  pleaded  non  assumpsiif  txce^  ma 
Sdt!/^^  to  the  sum  of  $/.,  and,  as  to  that  sum,  a  tender  before  9C- 
w/  as  to  the  re-    ^^  brought.  With  a  proferi  in  curid.    The  plaintiff,  hav- 

ridue;  and  the  <y     '  £-    ^  * 

plaintiff  took  the  ing  taken  the  5L  out  of  Court,  proceeded  for  the  residue; 

Coai^^  "^  At  Ae  and,  at  the  trial,  before  Lord  Chief  Justice  Best,  at  Ouiid^ 

^uSd  a  ve^  *«''»  *^  *^®  Sittmgs  after  the  bat  Term,  the  Jury  found  a 

diet  for  the  de-  verdict  for  the  defendant  on  the  plea  of  tender,  and  for 

plea  of  tender,  the  plaintiff  OH  the  general  issue — damages  1/.  I9s.  6tL 

and  for  the  plain- 
tiff on  the  gene-  * 

rai  issue,  dama-  ^f ,  Serjeant  SpaiMe  now  applied  for  a  rule  calling  on  the 

— Heief^thattiie  plaintiff  io  shew  cause  why  the  defendant  should  not  be  at 

not  enter  ^m^  liberty  to  enter  a  suggestion  on  the  roll,  in  order  to  deprive 

roSf  to  dl^rive  ^^^  I^aintiff  of  his  costs,  under  the  statute  39  &  40  Geo.  8, 

the  plaintiff  of  e.  101>  (LondoH  Court  of  Requests  Act)  on  an  affidavit  which 

his  costSi  under 

the  Limdon  stated,  that  the  defendant,  at  the  time  of  the  commence-^ 
questo  Act,  39  m^nt  of  the  actiou,  was  residing,  and  seeking  a  livelihood, 
fo4*  ^^  ^'  ^  ^^^  trading  and  dealing,  within  the  city  of  London.    The 

learned  Serjeant  submitted  that  the  Court  could  only 
look  at  the  record  for  the  purpose  of  ascertaining  what 
the  plaintiff  bad  recovered  by  the  verdict  of  the  Jury.  In 
Cook  V.  Johnson  (a),  the  Court  of  Exchequer  decided, 
that,  if  the  plaintiff  recover  less  than  5/.,  in  an  action 
brought  in  London,  where  the  original  debt  has  been  re- 
duced by  payments  and  not  by  set-off,  the  defendant  may 
enter  a  suggestion  on  the  roll,  under  the  above  act,  in 
order  to  deprive  the  plaintiff  of  his  costs.  So,  in  Horn  v. 
Hughes  (6),  it  was  held,  that,  if  a  debt  be  reduced,  by  part 
payment,  below  6L,  before  action  brought,  the  case  is  with- 
in the  statute ;  and  here,  although  the  defendant  pleaded 

(«)  2  Price,  19.  {b)  8  East,  34?. 
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a  tender;  yet»  as  the  plaintiff  afterwards  took  the  sum  ten-  ^  ^^^ 
dered  out  of  Court,  it  must  be  considered  as  being  equi- 
valent to  a  payment  in  part;  and  the  only  issue  the  Jury 
had  to  try^  was,  on  the  plea  of  nan  assumpHt^  under 
which  they  found  the  ultimate  balance  due  to  the  plaintiff 
to  be  under  40if.»  the  statute  giving  jurisdiction  to  the 
amount  of  5L  Although,  in  Heaward  v.  Hopkins  {a),  it 
was  hdd,  that,  if  there  be  a  plea  of  tender  as  to  part,  and 
nan  assumpsit  as  to  the  residue,  and,  the  plea  of  tender 
being  found  for  the  defendant,  the  balance  proved  on  the 
nou  assumpsii  be  under  40f.,  and  that  added  to  the  sum 
tendered  exceed  40^.,  the  defendant,  though  subject  to  the 
jurisdiction  of  the  MitkUesex  County  Court,  was  not  en- 
titled to  double  costs,  under  the  23  Geo.  S,  c.  33;  yet 
diat  case  was  decided  on  a  different  statute:  and,  as  the 
present  must  be  considered  as  faHing  within  the  later  de- 
cisions, where  the  original  debt  has  been  reduced  by  a  pay- 
ment in  part,  the  defendant  is  entitled  to  enter  a  sugges- 
tion according  to  the  provisions  of  the  statute  39  &  40* 
Geo.  3,  c  104>. 

Lord  Chief  Justice  Best. — The  case  of  Heaward  v. 
Hopkins  is  decisive.  The  point  was  there  argued  by 
very  eminent  counsel,  and  the  Court  most  properly  decid- 
ed, that  a  Court  of  Conscience  Act  does  not  extend  to  a 
case  where  the  debt,  being  originally  above  the  limited 
amount,  has  been  reduced  under  it  by  means  of  a  tender; 
or,  in  other  terms,  that,  where  a  tender  has  been  pleaded, 
the  defendant  cannot  be  entitled  to  enter  a  suggestion  on 
the  roll:  and  for  these  reasons — that  the  plaintiff  could  not 
know  that  the  defendant  would  plead  a  tender,  and  that  a 
tender  is  not  an  extinguishment  of  a  debt  The  principle 
established  by  that  case  has  never  been  shaken  or  impugn- 
ed, but  has  been  since  invariably  acted  on.     In  Cook  v. 

(fl)  2  Doug.  44S, 
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16  CASES  IN  MICHAELMAS  TERM» 

1826.        Johnson,  the  plaintiff  had  received  more  than  one-third 
Waibtsll      ^^  ^^  original  demand,  and  to  that  extent  the  debt  was 
V*  extinguished*    But  there  is  a  wide  distinction  between  an 

actual  payment  and  a  tender;  as,  where  a  plaintiff  has  re- 
ceived a  part  of  his  debt,  he  can  only  sue  for  the  balance; 
but,  where  a  tender  is  pleaded,  the  defendant  recognizes 
the  cause  of  action,  and  that  it  was  well  brought;  and,  if 
the  plaintiff  refuse  to  accept  the  sum  tendered,  he  may  ad- 
here to  his  original  demand. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
case  of  Heaward  v.  Hopkins  is  an  authority  expressly  in 
point.  Lord  Mansfield  there  said :  ''  The  tender  waa 
not  an  extingubhment  of  the  debt,  and  the  question  is, 
what  appears  to  have  been  due  at  the  time  of  the  action 
brought;  for,  if  that  exceed  forty  shillings,  the  inferior 
Court  has  no  jurisdiction:'*  and  here,  it  is  quite  clear  that 
the  plaintiff's  demand  exceeded  5/.  at  the  time  the  action 
was  commenced,  the  defendant  having,  by  the  tender,  ad- 
mitted that  sum  to  be  due;  and  the  Jury  have  found  a 
verdict  for  the  plaintiff  tiftrd  that  sum. 

Mr.  Justice  Bur  rough  and  Mr.  Justice  Gaselbe  con- 
curring— 

Rule  refused  (a). 

(a)  See  Jor</<mv.  S^t>fi^,  5  Mau.  to  enter  a  raggestion  under  the 
&  Selw.  196,  where,  the  debt  being  above  act,  although  he  had  plead- 
originally  under  51.,  it  was  held,  cd  a  tender, 
that  the  defendant  was  entitled 
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1825. 

^HOLHELET,  Esq.  r.  Sir  W.  Paxton,  Knt.,  and  two  Others.     Nov"^\2tL 

X  HIS  was  a  writ  of  /ormedon.    The  substance  of  the  Anettoic  wis 
pleadings,  as  stated  by  Lord  Chief  Justice  Best,  in  de-  tees  (subject  to 
livering  the  judgment  of  the  Court,  was  as  follows:— The  ^^""^f^^^^' 
demandant,  in  his  count,  set  out  so  much  of  the  will  of  Sir  eW^J »««  jf 

,        Sir  H.  K,  for 

Henry  Englefield,  Bart.,  as  shewed  that  an  estate  was  de-  Hfe,  without im- 
rised  by  him,  subject  to  a  term  of  years,  to  the  Right  ^arte^remain- 
Honourable   Charles  Sloane    Lord   Cadogan,    and   Sir  de"  over,  with 

^      '  power  to  the 

Charles  Bucke,  Bart.,  and  their  heirs,  in  trust  for  the  eld-  trustees  to  re- 
est  son  of  Sir  Henry  Englefield,  for  life,  without  impeach-  the  wiu,  and  to 
nent  of  waste,  remainder  to  the  trustees  to  preserve  ^'^^I'^Vi,. 
contingent  remainders ;  remainder  to  the  first  and  other  wquff*  "nd  by 

^  ^  ^  the  direction 

sons  of  the  eldest  son,  in  tail-male ;  remainder  to  the  second  and  appoint- 
son,  for  life,  without  impeachment  of  waste;  remainder  J^nonio^os- 
to  the  trustees  to  preserve  contingent  remainders ;  remain-  JJ^"]?"  iife**to 
der  to  the  first  and  other  sons  of  the  second  son,  in  sue-  aeii,  and  to  lay 
cession,  in  tail-male;  remainder  to  the  demandant's  mother,  of  such  sale  in 
for  life,  without  impeachment  of  waste;  remainder  to  the  othe^"iandi,  ^ 
trustees  to  preserve  contingent  remainders ;  remainder  to  ''*'u*^^^j!^^*'* 
ber  (the  demandant's  mother's)  first  and  other  sons,  in  suc«  nune  uses.  The 
cession,  in  tail-male.    The  count  then  stated  the  death  of  tee,  at  the  re- 
the  testator  and  his  wife  (for  whose  benefit  the  term  was  I'^^'^VfimTen^ 
created,  which,  by  her  death,  was  determined),  the  death  "ot  for  ufe,  in 

,  pursuance  of  the 

of  the  testator's  two  sons  without  issue,  the  death  of  the  power,  sold  the 
demandant's  mother,  and  that  the  demandant  was  her  ^^cfth^tim- 
eldest  son,  in  which  right  he  claimed  the  estate,  ^f^^TSt"?/^ 

^  t*i  and  Sir  A.  c7« 

The  tenants,  in  their  eighth  plea,  on  which  the  ques-  •&.  sold  the  tim- 

her*  both  beinff 

tion  chiefly  arose,  stated,  that  the  trustees,  or  the  sur-  conveyed  to  the 
▼ivor  of  them,  were  empowered  by  the  will,  at  the  re-  ^^^l^^ 
quest,  and  by  the  direction  and  appointment,  of  any  per-  -Hi?w,thatSirH. 
son  m  possession  as  tenant  for  ufe,  to  sell  the  estate  for  ant  for  life,  hav. 
such  price  as  they  should  think  reasonable;  and,  for  fie^  inlerest^io ' 
the  purpose  of  such  sale,  to  revoke  the  uses  expressed  *^*  tJnnher,  the 

*       "^  '  *  surviving  trus- 

in  the  will,  and  to  declare  other  use?,  and  to  lay  out  the  tee,  in  convey- 
ing the  estate 
excltuive  of  th^ 
timber,  liad  not  well  executed  the  power, 

VOL.  XI.  C 
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CASES  IN  MICHAELMAS  TERM, 

1825.        proceeds  of  tbe  sale  in  the  purchase  of  other  lands,  which 
Cbolmclet     *^^y  ^ere  to  hold  to  the  same  uses  as  the  lands  devised, 
•'  and  to  receive  and  give  a  discharge  for  the  purchase- 

money,  which  they  were  to  lay  out  in  real  or  government 
securities  until  a  proper  estate  could  be  purchased,  and, 
in  the  mean  time,  to  pay  the  interest  and  dividends  to  the 
tenant  for  life.  The  plea  then  stoted,  that,  in  pursuance 
of  this  power,  Lord  Cadogan,  after  the  decease  of  Sir 
Charles  Bueie,  at  the  request  of  Sir  Henry  Charles 
Englefield,  the  first  tenant  for  life,  sold  the  estate  to  FFt^ 
liam  Byam  Martin^  for  13,4002.,  a  sum  which  Lord  Ccidih' 
gan  judged  to  be  a  reasonable  price  for  the  same;  and  it 
then  set  out  so  much  of  the  deed  to  W.  B.  Martin  as  re- 
voked the  former  uses  of  the  will,  and  conveyed  the  estate 
to  M.  Yorke,  in  trust  for  W.  B.  Martin,  in  fee,  for  the 
price  of  13,400/.  The  plea  then  deduced  the  title  from 
W.  B»  Martin  and  his  trustee  to  the  tenants.  Prqfert 
was  made  of  the  deed  of  conveyance  from  Lord  Cadogan 
to  W.  B.  Martin. 

The  demandant,  in  his  replication,  demanded  oyer 
of  that  deed.  The  deed  was  then  set  out,  from  which 
it  appeared,  that  Lord  Cadogan  sold  the  estate,  ex- 
elusive  of  the  timber  growing  upon  it,  for  13,400/.,  and 
that  tbe  timber  was  sold  by  Sir  H.  C.  Engkfield  to  W. 
B.  Martin  for  2,448/.,  which  timber  Sir  H.  C  Englefield, 
by  the  same  deed,  conveyed  to  fV.  B,  Martin  and  his 
heirs,  and  the  receipt  of  which  2,448/.  Sir  H.  C.  Engle- 
field  acknowledged  in  the  body  of  the  deed,  and  also  by  a 
receipt  on  the  back  thereof. '  The  replication  also  stated 
tbe  will  of  Sir  Henry  Englefield,  and  shewed  from  that  will 
that  the  power  was  what  it  was  stated  to  be  in  the  eighth  plea, 
and  brought  under  the  view  of  the  Court  the  supposed  im- 
perfections in  the  execution  of  the  power,  by  the  surviving 
trustee  selling  only  the  land,  and  allowing  the  tenant  for  life 
to  sell  the  timber  upon  it,  and  to  receive  the  price  thereof. 

To  this  replication  the  tenants  demurred  generally,  and 
the  demandant  joined  in  demurrer. 
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The  case  came  on  for  argument  in  the  last  Term.  1825. 


Paxton. 


Cbolmblet 

Mr.  Serjeant  Peake^  for  the  tenants,  and  in  support  of       ^  9._ 
the  demurrer,  submitted,  that  the  question  raised  on  the 
face  of  the  pleadings,  was,  whether  the  deed  set  out 
on  oyer  in  the  replication  was  a  good  execution  of  the 
power  of  sale  contained  in  the  will  of  Sir  Henry  C  Engle-^ 
field,  or  whether  Lord  Cadogan,  the  sunriving  trustee, 
having  sold  the  estate  to  Martin,  exclusively  of  the  tim- 
ber then  growing  upon  it,  had  executed  the  power  so  as 
to  make  a  legal  conveyance  of  the  estate  to  Martin,     As 
Sir  H»  C.  Englefieldy  the  tenant  for  life,  had  an  estate 
without  impeachment  of  waste,  he  had  a  right  to  cut  and 
sell  all  the  timber  which,  whilst  standing,  formed  part  of 
his  estate.     The  land  could  not  have  been  sold  without 
his  requestor  consent.     He  had  a  right  to  sell  and  receive 
the  value  of  the  timber  instead  of  cutting  it  down,  as  the 
estate  would  fetch  a  far  better  price  with  than  without  the 
timber  standing  upon  it. — At  all  events,  as  the  trustees  had 
a  power  to  revoke  the  uses  in  the  will,  the  conveyance  by 
Lord  Cadogan,  the  surviving  trustee,  operated  as  a  revoca- 
tion of  such  uses,  and  is  of  itself  a  bar  to  the  demandant's 
claim.    The  object  of  the  power  was,  not  only  to  enable  the 
trustees  to  sell  or  exchange  the  estate,  but  to  revoke  the 
uses  expressed  in  the  will,  and  to  declare  other  uses.    This 
case  is  distinguishable    from  that  of  Doe  d.  Willis  v. 
Martin  {a\  as  there  the  Court  considered  that  the  re^ 
vocation'  of  ^he  uses,  and  conveyance  of  the  property, 
although  effected  by  different  instruments,  constituted 
but  one  act.    Therci  too,  the  power  of  revocation  was 
merely  conditional,  and  the  case  was  decided  principally 
on  the  ground  of  fraud,  and  the  infancy  of  the  trus- 
tee.    Here,  however,  the  power  of  sale  by  the  trustees 
was  absolute,    as  their  receipt  was  to  be  a  discharge 

(fl)  4  Term  R«p.  39. 
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90  CASES  f M  MICHABLMAS  TBRU, 

1825.        to  the  purchaser.    The  oolydisliiictum  is,  that  they  could 
not  sell  without  the  consent  of  the  tenant  for  life*    In 
the  case  of  the  Countess  otPlynumA  ▼.  Lady  Archer  (a), 
where  there  was  a  dcTise  of  lands  to  be  sold,  and  other 
lands  to  be  purchased  m  another  county,  and  A*  was  to 
be  tenant  for  life  (without  impeachment  of  waste)  of  the 
lands  to  be  purchased,  and  the  rents  and  profits  of  the 
lands  to  be  sold  were  to  be  to  the  same  uses — it  was 
held,  that  A.  could  not  cut  down  timber  on  the  lands  to 
be  sold ;  but  the  reason  assigned  by  Lord  Hkmrlaw  was, 
that,  if  he  could  cut  the  timber  on  the  estate  to  be  sold, 
and  likewise  on  that  to  be  bought,  he  would  have  double 
waste.    In  Bmrges  ▼.  Lamb,  Lord  Eldom  said  (6),  ''  I  must 
attend  to  the  legal  and  equitable  rights  of  a  tenant  for  life 
unimpeachable  for  waste,  who  is  at  liberty  to  cut  timber, 
generally,  treating  it  in  a  husband-like  manner,  independ- 
ent of  the  effect  upon  the  beauty  of  the  place,  provided 
the  exercise  of  that  liberty  cannot  be  checked  by  a  due 
application  of  the  principles  upon  which,  in  the  contem- 
plation of  a  Court  of  Equity,  that  is  waste  which  is  not  ac- 
knowledged as  such  at  law."    In  Wolf  r.HilUc)^  estates 
were  settled  on  trustees  and  their  heirs,  during  the  joint 
lives  of  W.  H.  and  his  wife,  without  impeachment  of 
waste,  upon  trust,  out  of  the  rents  and  profits,  to  pay  all 
expenses  and  out-goings,  and  to  raise  and  pay  a  sum  by 
way  of  pin-money  to  the  wife,  and,  subject  thereto,  to  pay 
the  clear  residue  of  the  rents,  &c.,  to  W.  H.,  during  the 
Hves  of  himself  and  his  wife;  remainder  to  W.H.,  for  life, 
without  impeachment  of  waste;    remainder  over:   with 
power  for  the  trustees  to  sell  and  lay  out  the  produce  in 
the  purchase  of  other  lands  to  the  same  uses.    The  estate 
being  sold  under  the  power,  FF.  H»  was  held  entitled  to 
the  produce  of  timber  cut  down  by  him  previously  to  the 

(a)  1  Brown's  CiiSD.  Gas.  159.  (6)  )6  Ves.  185. 

(c)  2  Swimst.  U9,  n. 
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sale.     So,  here,  if  the  tenant  for  life  might  cut  down  the  1B25. 

timber  on  the  estate  before  the  sale,    he  had  a  right  cholmblbt 

to  sell  or  convey  it  with  the  land,  as  it  formed  a  part  »• 
of  the  estate,  to  which  he  was  clearly  entitled. 

Mr.  Serjeant  Crass,  amird. — As  there  is  no  decision 
which  bears  directly  on  this  question,  it  must  be  decided 
on  general  principles.    The  clear  and  manifest  intention 
of  the  testator  was,  that  the  estate  devised  should  be  sold 
by  the  trustees,  and  another  estate  purchased  in  lieu 
thereof.    The  sole  object  of  the  power  was,  that  the  trus- 
tees might  exchange  one  estate  for  another.    The  cases 
of  Goodtiile  d.  Clarges  v.  Ftmuean  (a),  and  Pamery  v. 
ParHngUm{b)t  have  established  the  principle,   that  the 
intention  of  the  parties    creating    powers  must  govern 
the  Courts   in  their   construction  of  them;   and  here, 
the  testator  did  not  mean  that  the  trustees  should  sell  the 
estate  devised,  without  purchasing  another  with  the  pro- 
ceeds of  that  sold.    But  the  power  has  not  been  executed 
in  form  or  in  substance  by  Lord  Cadogan,  the  surviving 
trustee.   The  timber  growing  on  the  land  at  the  time  of  the 
conveyance  to  Martin,  formed  an  integral  part  of  the  estate, 
and,  if  it  had  been  stripped  of  it,  its  value  would  have  been 
considerably  diminished;   but  a  tenant  for  life  without 
impeachment  of  waste,  is  not  the  owner  of  timber  growl- 
ing on  the  estate,  nor  has  he  such  an  interest  in  it  as 
to  be  capable  of  conveying  it  to  another.     He  has  only  a 
liberty  to  cut  it.    The  timber  belongs  to  the  person  en- 
titled to  the  inheritance ;  and,  although  an  action  of  waste 
does  not  lie  where  there  is  an  intermediate  estate^  yet 
Bowleses  case  (c)   has  clearly  estabUshed  that  a  tenant 
for  life  has  but  a  special  interest  in  trees  growing  on  the 
land.     A  Court  of  Equity  will  restrain  a  tenant  for  life 


(a)  2  Doug.  572.  (fr)  3  Term  Rep.  676. 

(c)  11  Rep.  81b. 
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1825.         from  cutting  down  timber  which  is  ornamental  or  useful 
for  shade  or  shelter.  The  case  of  Wolf  v.  HiU  merely  goes 
V.  to  shew  that  a  tenant  for  Ufe  without  impeachment  of 

AXTON.  yf2&xj^  is  entitled  to  the  produce  of  such'timher  only  as  i^  cut 
down  by  him  previously  to  the  sale  of  the  estate^  and  not  to 
the  value  of  the  treek  then  standing ;  and  here,  is  the  trus- 
tee only  conveyed  the  land,  exclusively  of  the  timber' then 
growing  upon  it,  it  was  not  a  valid  execution  of  the  power. 
The  timber  might,  by  possibility,  be  worth  even  more  than 
the  land  on  which  it  stood ;  and  in  Bridges  v.  Stephens  (a), 
where  a  party  was  entitled  to  a  life-ontbrest  in  a  term  of 
years,  without  impeachment  of  waste,  on  a  motion  for  an 
injunction  to  testraiii  him  from  cutting  timber — it  was  held, 
that,  as  between  him  and  the  remainder-man,  he  Slight 
cut  down  timber  and  apply  it  to  his  own  benefit;  yet; 
the  Lord  Chancellor  referred  it  to  the  Master  to  inquire 
what  timber  was  fit  and  proper  tabe  felled  in  the  course 
of  a  due  and  husband-like  management  of  the  woods :  his 
Lordship  having  previously  declared  that  the  tenant  was 
only  entitled  to  apply  to  his  own  profit,  such  timber  as  was 
fit  to  be  cut  in  the  course  of  such  management.  That 
case,  therefore,  is  an  express  authority  to  shew  that  the 
tenant  for  life  could  not  even  cut  down  timber  that  was 
not  for  his  own  benefit,  or  fit  for  cutting;  and,  as  the  land 
only  was  conveyed  by  the  trustee,  the  power  was  not  well 
executed. 

Mr.  Serjeant  Peake,  in  reply. — It  has  not  been  disput*' 
ed,  that  a  tenant  for  life  without  impeachment  of  Waste, 
has  a  right  to  cut  timber  growing  on  his  estate.  He 
may,  at  all  events,  cut  all  that  is  become  timber,  or  is  in  a 
fit  state  for  cutting ;  d  fortiori^  it  follows,  that,  when  he 
consents  to  a  sale,  he  has  a  right  to  dispose  of  the  timber 
instead  of  cutting  it  down.     Besides,  the  estate  and  tim- 

(a)  2  Swan8t.  150,  n. 
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ber  were  conveyed  by  one  and  the  same  deed,  to  which  1825. 
the  trustee  was  a  party.  The  tenant  for  life  would  not 
have  assented  to  the  sale,  unless  he  had  received  an  equi- 
valent for  the  timber;  and,  instead  of  deteriorating  the 
estate  by  cutting  it  down,  he  conveyed  it  to  the  purchaser 
for  its  &ir  value,  and  the  trustee  sold  the  estate  for  an 
aggregate  sum,  mimu  the  value  of  the  timber,  which  clear- 
ly )>elonged  to  the  tenant  for  life. 

Cur.  adv.  fnH. 

Lord  Chief  Justice  Best,  after  stating  the  abstract  of 
the  pleadings,  as  set  out  at  the  commencement  of  the 
case  (a),  delivered  the  judgment  of  the  Court  as  follows:-^ 

From  the  deed  set  out  on  oyer  in  the  replication,  it  ap- 
pears that  Lord  Cadogan,  the  surviving  trustee,  had  nothing 
to  do  with  the  sale  of  the  timber,  and  that  he  formed  no  opin- 
ion as  to  the  reasonableness  of  the  price  paid  for  it,  nor  ever 
received,  or  had  any  control  over  it.  Although  it  was  con- 
veyed as  real  property  to  the  heirs  of  the  purchaser,  the  trus- 
tee did  not  join  in  that  conveyance :  he  did  not  convey  the 
woods,  but  only  the  land  on  which  those  woods  stood. 
This  is  at  least  the  legal  effect  of  the  deed ;  for,  although 
a  conveyance  of  the  land  would  convey  the  timber,  if  there 
were  nothing  to  contract  the  effect  of  such  conveyance, 
yet  here  it  is  contracted  by  the  conveyance  of  the  woods 
in  the  same  deed.  It  seems  to  have  been  supposed  that 
Sir  Henry  Charles  Englefield  was  not  impeachable  of 
waste.  The  woods,  whilst  standing  and  forming  a  pari 
of  the  estate,  were  his  property;  and  he  is  by  the  deed 
the  only  party  who  conveys  the  woods.  The  question, 
then,  is,  whether  Lord -Cadb^ofi,  having  sold  and  conveyed 
the  estate  without  the  timber  standing  on  it,  has  exe- 
cuted the  power  so  as  to  convey  the  estate,  or  any  part  of 
it,  or  any  interest  in  it*    A  tenant  who  is  not  impeachable 

(a)  Ante^  pp.  17, 18. 
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1825.        of  waste,  may  cut  down  all  the  timber  on  the  estate;  and, 
^,^    '*     '      the  moment  it  is  severed  from  the  sround,  he  may  convert 
V,  it  to  his  own  use.     But  a  tenant  without  impeachment  of 

waste,  has  no  interest  in  the  woods  whilst  standing;  nor 
can  he  convey  any  interest  in  them  to  another.    A  ten- 
ant in  tail  is  unimpeachable  of  waste;  but,  if  standing 
woods  are  sold  by  him,  and  they  are  not  cut  down  during 
his  life,  the  property  in  them  descends  with  the  estate; 
and  the  vendee  cannot  cut  them.     A  tenant  in  taO,  or 
other  tenant  unimpeachable  of  waste,  may  |^ve  an  au- 
thority to  cut  down  timber;  but  such  authority  conveys  no 
interest,  and  is   revoked  by  the  death  of  the  party  by 
whom  it  is  given.     It  may  be  asked,  if  a  tenant  unim- 
peachable of  waste  might  cut  down  every  tree  on  the  es- 
tate, as  the  estate  will  sell  better  with  the  trees  uncut  than 
when  it  is  quite  denuded  of  timber,  is  it  not  for  the  ad- 
vantage of  the  reversioner  that  the  tenant  for  life  should 
give  up  his  right  of  cutting  the  timber,  and  be  permitted 
to  sell  it  with  the  estate  I    Whether  this  would  be  for  the 
advantage  of  the  reversioner  or  not,  must  depend  upon 
many  circumstances ;  for  instance,  the  quantity  of  timber, 
and  the  means  which  the  tenant  for  life  may  have  for  cut- 
ting it     He  may  die  before  he  can  cut  the  whole,  or  a 
considerable  part,  or  even  a  single  tree.     Although  a  ten- 
ant in  tail  may  bar  remainders,  by  a  recovery,  yet  the 
Court  of  Chancery  wiH  not  allow  a  trustee,  who  has  lands 
in  trust  for  one  and  the  heirs  of  his  body,  with  remainder 
over,  to  convey  to  such  person  in  fee ;  because  such  a 
conveyance  would  prevent  the  reversioner  from  claiming 
the  estate  if  the  tenant  in  tail  should  die  before  he  had 
suffered  a  recovery.     This  was  settled  in  a  case  to  be 
found  in  Equity  Cases  Abridged  (a).     It  is  not  fit,  there- 
fore, that  a  tenant  for  life,  or  trustees,  should  be  permit- 
ted to  do  that  which  may  injure  or  prejudice  the  reversioner. 

(^)  Vol.  I,  p.  396. 
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Besides,  in  the  sale  of  growing  timber,  trees  of  the  Yalue         1825. 
of  one  shilling  are  included;  and,  although  a  tenant  unim-    cbolmslbt 
peachableofwaste  would  not  perhaps  be  liable  to  an  action  <*• 

for  cutting  down  small  trees,  a  Court  of  Equity  would 
prevent  him  from  taking  such  as  were  not  ripe  or  fit  for 
cutting.  The  tenant  unimpeachable  of  waste,  therefore, 
by  selling  the  timber  standing,  gets  an  advantage  over  the 
reversioner  which  he  otherwise  could  not  be  permitted  to 
obtain  (a).  Here  it  does  not  appear  that  any  of  the  timber 
was  felled  during  the  life  of  Sir  H.  C.  Englefield.  It  was 
a  part  of  the  estate  at  the  time  of  the  sale,  and  may  be  so 
at  this  moment.  This  part  of  the  estate  has  not  been  con- 
veyed by  the  trustees,  6t  by  any  other  person  that  had 
authority  to  convey  it.  Is,  then,  the  sale  of  an  undivided 
part  of  the  estate  (for  the  trees,  whilst  standing,  are  a  part) 
a  good  execution  of  the  power  as  to  the  part  sold.  The 
power  of  sale  in  the  will  is  in  these  words:  "  To  make  sale 
or  dispose  of,  or  to  convey  in  exchange  of  or  for  any  other 
manors,  all  or  any  part  or  parts  of  the  manors,  messuages, 
and  tenements  aforesaid,  with  the  appurtenances,  to  any 
person  or  persons  whomsoever,  either  together  or  in  par- 
cek,  for  such  price  or  prices  in  money,  or  any  other  equi- 
valent, as  to  them,  the  trustees,  shoidd  seem  reasonable." 
The  trustees  must  substantially  comply  with  the  authority 
given  to  them.  If  they  do  not,  the  act  done  by  them  will 
not  be  a  good  execution  of  the  power;  and  the  convey- 
ance will  be  altogether  void.  They  might  sell  different 
parts  or  parcels  of  the  estate  at  different  times  and  at  dif- 
ferent prices,  and  make  separate  conveyances  of  each  par- 
cel so  sdd;  but  that  is  the  extent  of  their  authority.  They 
cannot  sell  pari  of  a  parcel.  They  must  not  sell  the  land 
without  the  timber,  or  the  timber  without  the  land  on 
which  it  grows.  The  sale  of  the  one  without  the  other 
would  be  a  cause  of  confusion  and  litigation,  which  could 

(a)  See  2  Brown's  Pari  Cas.  88. 
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1826.        not  fail  to  be  injurious  both  to  the  vendor  and  vendee;  and 
CflOLMELET     '^^^  ^  ^^^^  ^^  ^  material  departure  firom  the  power,  and  in- 
*•  jurious  to  the  reversioner,  and  therefore  altoffether'void. 

When  a  tenant  for  Ufe  requires  an  estate  to  be  sold  under 
such  a  power  as  this,  he  places  himself  in  the  situation  of 
the  owner  of  an  estate  decreed  to  be  sold  by  the  Court 
of  Chancery  f  and  he  must,  like  him,  sell  it  with  the 
timber.  This  was  decided  in  Burges  v.  Lamb  (a).  As 
the  estate  to  be  purchased  with  the  proceeds  of  the  sale 
must  be  conveyed  to  the  same  uses  as  the  old  estate, 
the  tenant  for  life  may  have  a  right  to  cut  down  the 
timber  on  the  purchased  estate,  and  that  is  a  just  equiva- 
lent for  his  not  cutting  the  timber  on  the  first  estate.  It 
was  not  attempted,  in  the  argument  at  the  bar,  to  insist, 
that,  although  the  timber  was  not  conveyed,  the  mere  con- 
veyance of  the  land  on  which  such  timber  was  standing 
would  include  it,  or  could  be  supported ;  we  presume  that 
such  an  argument  was  considered  untenable.  My  brother 
Peaie  seemed  to  feel  that  the  sale  was  not  warranted  by  the 
power ;  and  he  argued,  that,  although  the  sale  might  not  be 
good,  yet  that,  the  trustees  having  a  power  to  revoke  the 
uses  in  the  will,  and  the  surviving  trustee  having  revoked 
them,  the  demandant  had  no  title  to  support  this  writ  of 
formedon*  But  the  trustees  were  only  to  revoke  die  uses 
for  the  purpose  of  a  sale  or  exchange,  that  is,  for  the  pur- 
pose of  such  a  sale  or  exchange  as  is  consistent  with  the 
power.  The  legal  estate  is  in  the  centui  que  use,  and  no- 
thing remained  in  the  trustees  but  a  conditional  power. 
The  will  authorizes  the  trustees  to  sell  on  the  request  of 
the  tenant  for  life  in  possession,  and  then  it  says,  ''  and 
to  that  end  (that  is,  that  they  make  a  sale)  they  may  revoke 
and  make  void  the  uses  on  which  this  estate  is  devised  to 
them."  If  they  had  revoked  the  uses  by  one  deed,  and  had 
conveyed  the  estate  by  another,  the  two  deeds  would  have 

{b)  16  Vw.  174. 
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been  considered  as  parts  of  the  same  transaolbn ;  and,  if  the         1^^* 

oomreyance  had  been  void,  the  revocation  of  the  uses,  pre*  qholmslbt 
paratory  to  the  cxmveyance,  would  hare  been  void  also.  •• 

Although  the  case  of  Doe  d.  WilRs  v.  Mmrtm{a),  which 


was  referred  to  by  my  brother  Peake^  is  in  many  of  its 
dreumstances  distinguiriiable  from  the  present;  yet  all 
the  Judges  who  decided  that  case  laid  down  principles 
which  must  govern  this ;  for'  there.  Lord  Kenyan  said  (6), 
"  I  am  most  clearly  of  opinion,  taking  the  whole  of  the 
power  together,  the  deed  was  no  legal  revocation ;  they 
(that  is  the  cesim  que  U9e)  had  only  a  power  to  revoke  on 
condition ;"  Mr.  Justice  Ashhurst  said  (c),  "  Their  inter- 
est could  only  be  divested  by  a  due  execution  of  the 
power  of  revocation;  a  b€ut  execution  has  no  operation 
whatever ;"  Mr.  Justice  BuUer  said  (d),  **  The  power  of  re  vo- 
cation was  conditional;  but,  that  condition  not  having  been 
complied  with,  the  de^  of  revocation  is  void:*'  and  Mr; 
Justice  Groee  8aid(e),  "  This  was  merely  a  conditional  pow- 
er, which  must  b6  considered  altogether;  and  no  part  of  tiie 
execution  can  be  good,  unless  the  whole  is  good.*'  It  b 
true,  that,  in  that  case,  the  trustee  who  made  the  convey- 
ance was  an  infant,  and  it  was  thought  that  the  case  was 
not  within  the  statute  7  Anne^  Ck  19,  which  gives  validity 
in  certain  cases  to  the  conveyances  of  infant  trustees; 
but  that  was  not  the  reason  given  by  any  one  Judge  for 
his  opinion.  They  all  rested  their  judgment  on  this,  that, 
although  the  revocation  of  the  uses,  and  the  subsequent 
conveyance  of  the  property,  were  by  different  instruments, 
yet  all  the  acts  done  were  in  execution  of  the  power ;  and 
that,  not  being  well  executed,  every  deed  made  for  the 
purpose  of  executing  that  power  was  void.  In  this  case, 
the  revocation  of  the  uses,  and  the  conveyance  or  sale  of 
the  estate,  were  done  at  the  same  time,  and  by  the  same 

(a)  4  Term  Rep.  39.  (d)  Id.  68. 

(ft)  Id.  66.  (e)  Id.  70. 

{c)  Id.  68. 
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deed.  The  remainder  under  the  will,  which  vested  in 
die  demandant^  could  only  be  dirested  by  a  legal  revoca- 
tion of  the  uses  by  the  trustees;  and,  as  there  was  no  good 
or  vaHd  revocation  of  the  uses,  the  demandant's  estate  re- 
mained undisturbed,  and  the  surriying  trustee  had  no  legal 
interest  to  convey.  We  are,  therefore,  of  opinion,  that  the 
eighth  plea  is  not  supported  by  the  deed  set  out  on  the 
record  on  oyer,  and  that  the  demandant  is  entitled  to 
judgment  on  the  demurrer  to  the  replication  to  that  plea. 

Judgment  for  the  Demandant. 


Nov.  nth.  Flight  v.  Bvckeridgb,  Clerk. 

An  AOBuity-  J  HIS  was  an  action  of  covenant  on  an  annuity-deed, 
be  eiecuted  by  The  declaration  stated,  that,  on  the  Sd  November ^  18SI, 
to i^b^redie  ^^  ^  certain  indenture  made  between  one  Richard  Buck- 
eoroiment  of      eridge  of  the  first  part;  George  Buekeridge,  the  defend- 

(OC  BBdDOfUU  _ 

ponuant  to  the  ant,  of  the  sccond  part;  Banister  FUghi,  the  plaintiff,  of 
z,  c^4i,  s.'s.  the  third  part;  Alexander  WyUe,  Edward  GreenhUl^  and 
Therefore,  t        William  Roberts  Jomes,  of  the  fourth  part ;  the  said  Alex- 

nemofui  eorol*  *" 

led  within  thirty  andcT  Wylie  and  Catherine ^  his  wife,  and  Alexander  For* 

execution  of  the  ^df  of  the  fifth  part;  and  Thomas  FUght  of  the  sixth 

muDteefuraf-  P*^»  *^®  ***^  Ricftard BucJceridge^  for  the  consideration 

Sdent,  eitboogh  therein  mentioned,  irranted  an  annuity  of  400/.  to  the 

the  deed  be  not 

then  executed  plaintiff,  for  the  life  of  him,  the  said  Richard  Buckeridge; 
^^is\S^tamtM  ^^^ ^^^ ^^  defendant  covenanted  for  the  due  payment  of 
^*^  *to  Thl'  ^^  annuity  to  the  plaintiff,  and  assigned  for  breach,  that 
deed  are  iuMrt-  two  years  were  in  arrear  and  unpaid, 
rial,  it  i«  luiBd.  The  defendant  pleaded  several  pleas — on  the  three  first, 
Syii^^thll^pSl  issues  were  joined.  The  fourth  stated,  that,  although  the 
tiet  by  whom  the  plaintiff  within  thirty  days  after  the  execution  of  the  inden- 

deed  wai  exe*  t/       t/ 

cuted  in  their  ture  in  the  declaration  mentioned,  by  the  said  Richard  Buck" 
prewDct.  eridge,  by  the  said  Banister  FUght,  the  plwntiff,  by  the  said 

Alexander  Wylie,  by  the  said  Edward  Greenhill,  by  the 
said  William  Roberts  James,  by  the  said  Catherine  Wylie, 


V. 
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by  the  said  Alexander  Forrest,  and  by  the  said  Tharnds        ^^- 
Fligkt,  caused  a  memorial  thereof,  and  of  certain  other  in-       flight 
struments  and  assurances  for  granting  and  securing  the  said 
annuity,  to  be  enrolled  in  the  High  Court  of  Chancery  as 
follows,  that  b  to  say : — '*  A  memorial  to  be  enrolled  in  his 
Majesty's  High  Court  of  Chancery ,  pursuant  to  an  act  of 
Parliament  made  and  passed  in  the  53d  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third  intituled,  &c. 
(here  the  title  of  the  act  was  set  out).    Date  of  instrument 
— Sd  November,  18S1 ;  nature  of  instrument— indenture  of 
grant  and  demise ;  names  of  parties — between  the  Reverend 
Richard  Buckeridge,  of  &c.,  clerk,  of  the  first  part,  the 
Reverend  George  Bueleridge,  of  &c.,  clerk,  (here  the 
names,  descriptions,  and  residences  of  the  parties  to  the 
deed  were  set  out  at  length);  names  of  witnesses,  and  de- 
scription— Darnel  Collins,  28,   Cursitor-Street,     Chan^ 
eery  Lane,  and  William  fVadley,  clerk  to  Mr.  Wilmoi, 
No.   1,    Tanfield  Court,    Temple;    name  or   names   of 
person  or  persons  by  whom  the  annuity  or  rent-charge 
to  be   beneficially  received — Banister   Flight;   person 
or  persons  for  whose  Hfe  or  lives  the  annuity  or  rent* 
charge  is  granted — for  the  term  of  one  hundred  years 
thenceforth,  if  the  said  Richard  Buekeridge  shall  so  long 
live;  consideration,  and  how  paid — 1999/.,  in  notes  of  the 
Governor  and  Company  of  the  Bank  of  England,  and 
cash ;  amount  of  annuity  or  rent-charge — 400/.  a  yfrar." 
And  that,  although  such  memorial  of  such  annuity  was  en- 
rolled in  his  Majesty's  High  Court  of  Chancery,  at  six 
o'clock  in  the  afternoon  of  the  1st  day  of  December,  1821 ; 
yet  the  defendant  in  fact  said,  that  he  did  not  execute  the 
said  indenture  in  the  said  declaration  and  memorial  men- 
tioned, until  long  after  the  enrolment  of  the  above-men- 
tioned memorial,  to  wit,  until  three  months  after  such  en- 
rolment, to  wit,  on  the  30th  March,  1822.     And  the  de- 
fendant ftirther  said,  that  no  memorial  whatsoever  of  the 
said  indenture  in  the  declaration  mentioned,  was  enrolled 
in  the  High  Court  of  Chancery  within  thirty  days  after 
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1825.        the  execution  of  the  said  indenture  by  the  defendant,  ac- 
TP'  eordinir  to  the  directions  of  the  said  act. of  Parliament 

Flight  ®  v  -j 

V.  made  and  passed  in  the  53d  year  Sec,  whereby  the  said 

indenture  in  the  declaration  mentioned  was*  null  and  void 
as  against  the  defendant;  and  this  &c.,  wherefore  &c« 
The  defendant,  in  his  fifth  plea,  alleged,  that,  although 
the  plaintiff,  within  thirty  days  after  the  execution  of  the 
indenture  in  the  declaration  mentioned,  caused  a  memo- 
rial thereof,  and  of  certain  other  instruments^  and  assu- 
rances for  granting  and  securing  the  said  annuity,  to  be 
enrolled  in  the  High  Court  of  Chancery ^  as  follows :  **  A 
memorial  to  be  enrolled  &c.  [here  the  memorial  was  again 
set  out  as  in  the  fourth  plea] ;  yet  the  defendant  in  fact 
said,  that  he  did  not  execute  the  said  indenture  in  the 
memorial  and  declaration  mentioned,  in  the  presence  of 
the  said  JOaniel  Collins  and  Witlam  Wadley^  as  in 
the  said  last-mentioned  memorial  is  mentioned,  either 
at  the  time  the  said  indenture  bears  date,  or  at  any 
time  before  or  since  the  enrolment  thereof,  whereby,  and 
according  to  the  said  act  of  Parliament,  made  and  passed 
in  the  53d  year  &c.,  the  said  indenture  in  the  declaration 
mentioned  was  null  and  void  as  against  the  defendant;  and 
this  &c.,  wherefore  &c. 

The  plaintiff  replied  to  the  fourth  plea,  as  follows : 
-«-Because«  protesting  that  that  plea  was  wholly  bad  and 
insufficient  in  law,  nevertheless,  by  way  of  replication 
thereto,  the  plaintiff  said,  that  a  memorial  of  the  in- 
denture in  the  declaration  mentioned,  was,  within  thirty 
days  after  the  execution  thereof,  to  wit,  on  the  Ist 
December^  1821,  duly  enrolled  in  the  High  Court  of 
Chancery^  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  which  said  memorial  is  as  follows: 
{here  the  memorial  was  again  set  out  verbaiim,  with  a 
prout  paiei].  The  plaintiff  then  alleged  that  the  said 
memorial  did  and  does  duly  contain  the  date  of  the  said 
indenture,  the  names  of  all  the  parties,  and  of  all  the  wit- 
nesses thereto,  and  of  the  person  for  whose  life  such  an- 
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nuity  was  granted,  and  of  the  person  by  whom  the  same         1825. 
was  to  be  beneficially  received^  and  the  pecuniary  con-        pi^,oht 

sideration  for  the  granting  of  the  same^  and  the  annual «• 

sum  to  be  paid,  in  manner  and  form  as  in  and  by  the  sta- 
tute in  that  case  made  and  provided  is  required;  and  this 
&c*9  wherefore  &c. 

The  plaintiff  demurred  specially  to  the  fifth  plea^  and 
assigned  for  causes,  that  the  averment  in  that  plea,  that 
the  defendant  did  not  execute  the  indenture  in  the 
presence  of  the  said  Daniel  Collins  and  the  said  fFil- 
liam  Wadleyf  and  the  issue  tendered  thereby,  were 
wholly  immaterial  and  irrelevant  to  the  matter  in  dis- 
pute between  the  plaintijBT  and  the  defendant;  and 
that  it  did  not  appear  nor  was  it  stated  in  the  said 
plea,  that  the  memorial  in  that  plea  mentioned  did  not 
contain  the  names  of  all  the  witnesses  to  the  said  inden- 
ture ;  and  that  it  was  not  alleged  that  no  other  memorial 
of  the  said  indenture  was  enrolled  in  the  High  Court 
of  Chancery 9  or  that  the  memorial  set  forth  in  that  plea 
was  the  memorial  of  the  said  indenture  at  present  remain- 
ing enrolled  in  the  said  High  Court  of  Chancery y  or  that 
no  alteration  or  correction  was  made  in  the  said  memorial 
set  forth  in  the  said  plea,  after  the  same  was  so  enrolled, 
as  is  in  such  plea  mentioned,  and  within  thirty  days  after 
the  execution  of  6uch  indenture ;  and  that  the  said  plea  was, 
at  most,  an  argumentative  attempt  to  deny  that  any  such 
memorial  of  the  said  indenture  as  was  required  by  the  sta- 
tute, was  enrolled  in  the  High  Court  of  Chancery  within 
thirty  days  after  the  execution  thereof;  and  that  the  said 
plea  was  wholly  bad  and  insufficient  in  law,  for  and  on  ac- 
count of  divers  other  defects  and  imperfections  therein,  as 
well  formal  as  substantial,  but  which  were  far  too  numerous 
to  be  there  specifically  set  forth  or  further  particularized. 

The  defendant  joined  in  demurrer, — and  rejoined  to  the 
replication  to  the  fourth  plea,  that  he,  the  defendant,  did 
not  execute  the  indenture  in  the  declaration  mentioned, 
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1825.        until  long  after  the  enrolment  of  the  above-mentioned  me- 
"^P     '      morial,  to  wit,  on  the  30th  March,  1822. 

».  Surrejoinder,  by  the  plaintiff, — That,  during  the  whole 

BucuRiDQE.    ^^  ^^  ^^jj  ^j^j^^  j^y^  ^^^^  ^^^  ^jj^  execution  of  the 

said  indenture  by  the  defendant,  as  in  the  rejoinder  to 
the  replication  to  the  fourth  plea  mentioned,  the  said 
memorial  mentioned  and  described  in  the  said  replica- 
tion to  the  said  fourth  plea,  was  and  remained,  and  con- 
tinually thenceforth  hitherto  hath  been  and  remained,  and 
still  is  and  remains,  enrolled  in  the  High  Court  of  Chan" 
eery,  as  by  the  said  memorial  now  being  and  remaining  so 
enrolled  in  the  same  Court  fully  appears. 

To  this  surrejoinder  the  defendant  demurred  specially* 
and  assigned  for  causes,  that  the  plaintiff  had  not  in  or  by 
his  surrejoinder  confessed,  or  traversed,  or  denied,  the 
said  rejoinder  of  the  defendant,  but  had  tendered  an  issue 
upon  a  collateral,  unimportant,  and  immaterial  point;  and 
that  the  plaintiff  had  not  concluded  his  surrejoinder  by 
putting  himself  upon  the  country. 

The  plaintiff  joined  hi  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  in 
this  Term. 

Mr.  Serjeant  Lowes,  for  the  plaintiff. — Two  questions  are 
raised  by  the  pleadings,— ;/{r«^,  whether  the  averment  by  the 
defendant  in  his  fifth  plea,  that  he  did  not  execute  the  an- 
nuity-deed in  the  presence  of  the  two  witnesses  named  in  the 
memorial,  was  immaterial; — and  secondly,  whether  the  me- 
morial was  void,  it  having  been  enrolled  before  the  deed  was 
executed  by  the  defendant.  It  was  perfectly  immaterial  whe- 
ther the  witnesses  whose  names  were  set  out  in  the  memo- 
rial were  present  at  the  time  of  the  execution  of  the  inden- 
ture by  the  defendant  or  not.  The  statute  merely  requires 
that  the  memorial  should  state  the  deed  by  which  the  an- 
nuity is  secured,  and  the  witnesses  thereto ;  and  it  is  suffi- 
cient to  insert  the  names  of  the  witnesses,  without  speci- 
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fying  whose  signatures  or  execution  they  attested.  There  1825. 
is  no  averment  on  the  record,  that  the  witnesses  whose  fi.iqht 
names  are  stated  in  the  memorial  were  not  the  witness-  «• 

es  who  attested  the  execution  of  the  deed,  or  that  any 
others  were  present  at  the  time ;  nor  is  it  alleged  that  the 
defendant  executed  the  deed  in  the  presence  of  any  wit- 
nesses; and,  if  he  did  not,  the  memorial  is  sufficient;  and 
the  Court  will  assume  that  the  persons  described  therein 
were  the  only  witnesses  to  the  execution  of  the  deed.     It 
was  not  necessary  that  they  should  see  the  defendant  exe- 
cute; and,  if  they  attested  the  execution  by  the  grantor 
and  grantee,  the  memorial,  as  set  out  on  the  face  of  the 
record^  is  sufficient,  and  cannot  be  impeached.     In  Parke 
V.  Mears  (a),  a  bond  having  been  executed  by  A.,  and  at- 
tested by  one  witness,  was  carried  into  an  adjoining  room 
and  shewn  to  B,,  who  was  desired  to  attest  it  also,  which 
he  accordingly  did  in  the  presence  of  A.;  and  the  Court 
thinking  that  the  whole  might  be  considered  as  one  trans- 
action, held  that  there  was  sufficient  proof  of  the  execu- 
tion.    In  Powell  V.  Blackett  (6),  the  obligor  of  a  bond  ac- 
knowledged to  the  subscribing  witness  that  he  had  execut- 
ed it;  and  Lord  Kenyan  ruled  it  to  be  sufficient  proof 
of  the  execution.     In   Grellier  v.  Neale  (c)  it  was  de- 
cided, that,  if  the  defendant's  hand-writing  to   a  deed 
be  proved,  the  Jury  may  presume  the  sealing  and  deli- 
very; and  hard  Kenyan  there  said,   ''The  subscribing 
witness  not  having  seen  the  deed  executed,  it  is  the 
same  as  if  there  were  no  witness  at  all;   and,  in  that 
case,  the  hand-writing   may  be  proved  by  another  wit- 
ness.*'— Secondly,  as  the  plaintiff,  in  his  replication  to  the 
fourth  plea,  alleged  that  the  memorial  was  duly  enrolled, 
and  set  it  out  in  terms,  and  in  his  surrejoinder  stated  that 

(a;  2  Boa.  &  Pul.  21?.  (0  Peake's  N.  P.  C,  147;    3d 

{b)  I  Esp.  N.  P.  C.  97.  Edit.  198. 
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1825.        it  still  remained  so  enrolled^  and,  as  it  contained  all  that  is 
"T*"^     ^      required  by  the  statute,  it  b  sufficient.     The  only  object 
V.  of  the  Legislature  was^  that  the  memorial  should  contain  a 

ucKERiDOE.  ^^^^  description  of  the  parties  to  the  instrument  by  which 
the  annuity  was  secured,  and  the  consideration  on  which  it 
was  granted;  and  not  a  memorial  of  the  whole  of  the  trans- 
action. If  there  are  several  parties,  it  seldom  happens  that 
all  execute  the  deed  on  the  same  day.  So,  if  some  of  the 
parties  to  the  deed  were  resident  abroad,  it  would  be  im- 
practicable to  get  the  memorial  enrolled  within  thirty  days 
after  the  execution  by  those  parties;  and  the  statute  does 
not  authorize  the  enrolment  of  several  memorials.  When, 
ther^Qj^,  the  indenture  in  question  was  executed  by  the 
grantor  and  grantee,  the  memorial  was  duly  enrolled  with- 
in the  time  required  by  the  statute,  and  the  transaction 
considered  as  completed.  The  defendant  might  have  been 
a  mere  trustee;  and  it  was  immaterial  when  he  executed 
the  deed.  But,  as  it  appears  by  his  rejoinder  that  he  did 
execute  the  deed  after  the  enrolment  of  the  memorial,  and, 
as  his  name  was  inserted  in  it  as  one  of  the  parties,  he  is 
liable  on  his  covenant  as  surety  for  the  grantor. 

Mr.  Serjeant  Taddy,  conird^ — The  defendant,  being  a 
mere  surety,  is  at  all  events  entitled  to  the  favour  and  in- 
dulgence of  the  Court.  The  statute  requires  that  the 
memorial  should  state  the  names  of  all  the  parties  and 
of  all  the  witnesses  to  the  deed,  as  well  as  the  nature  of 
the  instrument  by  which  the  annuity  is  secured,  and  the 
consideration  £br  granting  the  annuity.  The  witnesses, 
must  mean  those  persons  who  attested  the  deed,  and  saw 
it  duly  executed  by  the  contracting  parties  in  their  pre- 
sence. The  object  of  the  Legislature  was  two-fold,  9t«. 
to  prevent  secrecy  in  the  granting  of  annuities,  and  to 
avoid  fraud;  and,  if  it  should  be  held  sufficient  for  the 
grantee  to  execute  the  deed,  and  get  it  enrolled  before  its 
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execution  by  the  grantor,  or  others  of  the  contracting  par-         1825. 
ties,  the  whole  of  the  transaction  might  be  surreptitious,       „ 
and  the  publicity  intended  to  be  given  to  it  by  the  Le-  «• 

gislature  altogether  defeated. — A  memorial  of  the  date 
of  the  deed  must  mean  that  the  memorial  shall  be  en- 
rolled within  thirty  days  after  the  final  execution  or  de- 
livery of  the  deed  by  all  the  parties,  or,  at  all  events,  by 
the  parties  to  be  charged  thereby;  and  a  memorial  en- 
rolled before  such  execution,  cannot  give  a  true  and  accu- 
rate account  of  a  transaction  which  is  not  then  complete. 
It  in  terms  implies  a  record  of  all  that  has  passed ;  and 
the  date  of  the  deed  is  the  delivery  afker  it  has  been  final- 
ly executed  by  all  the  parties.  In  Cromwell  v.  Gruus- 
den  (a),  the  Court  held,  that  the  real  date  of  a  bond  is  the 
delivery ;  and  in  Dodson  v.  Kayes^  it  is  said  (b)  that  **  the 
party  must  answer  to  the  deed,  and  not  to  the  date.**  So, 
here,  the  defendant  could  not  be  answerable  till  he  had  exe- 
cuted the  deed ;  and,  if  it  were  executed  by  the  several  par- 
ties on  different  days,  it  should  have  been  so  stated  in  the 
memorial.  Although  it  has  been  said,  that,  if  either  of  the 
parties  to  the  deed  resided  in  a  foreign  country,  it  could  not 
be  enrolled,  after  the  execution  by  them,  within  the  time 
prescribed  by  the  act,  yet  the  difficulty  might  be  obviated  by 
enrolling  a  second  memorial.  At  all  events,  the  defendant 
could  not  be  bound  by  the  deed  until  he  had  executed  it; 
and,  if  the  present  objections  are  not  tenable,  the  conse- 
quence will  be,  that  it  will  not  be  necessary  for  the  con- 
tracting parties  to  an  annuity«deed  to  execute  it  in  the 
presence  of  any  witnesses.  The  main  objection  is,  that 
the  memorial  ought  to  contain  a  true  and  accurate  de- 
acription  of  all  the  parties  to  the  deed,  at  the  time  of  the 
enrolment,  which  cannot  apply  to  the  execution  by  a  party 
sought  to  be  charged  under  the  deed,  who  did  not  execute 
it  until  after  the  enrolment. 

(a)  2  Salk.  463.  (*)  Yelv.  194. 
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1826.  Lord  Chief  Justice  Best^  after  stating  the  substance  of 

Flight        *^®  pleadings,  now  delivered  the  judgment  of  the  Court 
«•  as  follows : — 

This  case  embraces  two  questions,  which  arise  on  the 
fourth  axid^Jih  pleas  ;—>Jr*/,  whether  the  memorial  of  the 
indenture  by  which  the  annuity  in  question  was  secured, 
having  been  enrolled  within  thirty  days  after  the  execution  of 
the  deed  by  the  grantee  and  other  parties,  but  before  the  de^ 
fendant,  who  is  surety  for  the  payment  of  the  annuity,  had 
executed  it,  is  a  good  and  sufficient  memorial  within  the 
terms  of  the  stat.  53  Geo.  3,  c«  14fl,8, 2  i—^econdfy^  whether 
it  is  sufficient  for  the  grantee  to  set  forth  the  names  and 
descriptions  of  the  attesting  witnesses  to  the  deed  in  the 
memorial,  without  shewing  that  the  deed  was  executed  by 
all  the  parties  to  it  in  the  presence  of  such  witnesses. 
With  respect  to  the  latter  question,  we  are  all  of  opinion 
•that  there  is  no  foundation  for  the  objection.  This 
point  has  been  raised  by  demurrer  to  the  ,/f/2A  plea. 
If  it  appeared  by  that  plea,  or  on  the  face  of  the  re- 
cord, that  there  were  any  other  witnesses  than  those 
whose  names  and  descriptions  are  set  forth  in  the  memo- 
rial, or  that  the  defendant  executed  the  deed  in  the  pre- 
sence of  any  other  witnesses  than  the  two  named  in  the 
memorial,  it  would  be  a  different  question,  as  the  me- 
morial would  not  then  contain  the  names  of  all  the  witness- 
es, as  required  by  the  statute.  The  plea  should  have 
gone  on  to  state,  that  there  were  other  witnesses  than  those 
mentioned  in  the  memorial,  before  whom  the  defend- 
ant executed  the  deed.  But,  as  two  are  sufficiently  named 
and  properly  described  in  the  memorial,  they  might  have 
attested  the  execution  of  the  deed  by  the  defendant  or  not. 
If  they  did,  it  is  sufficient;  if  not,  it  is  immaterial,  as  the 
statute  does  not  require  that  there  should  be  any  attesting 
witness ;  but  only,  that,  if  there  be  any,  their  names  and 
descriptions  must  appear  on  the  face  of  the  memorial. 
Here  this  has  been  done ;  and,  as  no  other  witnesses  were 
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described  therein,  it  is  probable  that  the  defendant  s  execu-         1825. 
tion  of  the  deed  was  not  attested  by  any  witness;  and,  as       „ 
none  was  necessary,  it  appears  to  us,  that  the  memorial  v. 

was  sufficient  in  this  respect     Besides,  if  the  grantor  of  ^ 

an  annuity  resided  abroad,  and  the  grantee  lived  in  this 
country,  the  deeds  could  not  be  returned  here  to  be  en- 
rolled within  thirty  days  from  the  time  of  their  execution 
by  the  former;  nor  could  the  names  of  the  witnesses  in 
whose  presence  he  executed  the  deed,  be  ascertained  before 
the  expiration  of  that  period.     It  is,  therefore,  difficult  to 
say  how  the  statute  can  apply  to  a  case  of  that  description, 
unless  the  deeds  were  enrolled  before  they  were  sent 
abroad,  with  a  request  to  the  party  who  was  to  execute 
them  there,  to  have  no  attesting  witness. — The  other  ques- 
tion, however,  raises  a  point  of  great  importance;  and  on  that 
alone  the  Court  has  entertained  a  doubt,  rt«,  whether  the 
enrolment  of  the  memorial  of  the  deed  before  its  execution 
by  the  defendant,  is  a  compliance  with  the  terms  of  the  ' 
statute  53  Geo*  3,  or  'whether  that  act   requires  that 
the  enrolment  should  not  be  made  until  after  the  deed 
has  been  executed  by  all  the  contracting  parties.     The 
words  of  the  2nd  section  of  the  statute,  are — **  that,  with* 
in  thirty  days  after  the  execution  of  every  deed  or  other 
assurance  whereby  any  annuity  shall  be  granted,  a  memo- 
rial of  every  such  deed,  &c«,  shall  be  enrolled  in  the  High 
Court  of  Chancery;  and  that,  otherwise,  it  shall  be  nuU  and 
void."  We  are  not  bound  by  the  words  or  strict  letter  of 
the  statute,  but  must  construe  it  according  to  the  intention 
of  the  Legislature,  and  consider  the  spirit  of  the  act.    We 
think,  that  all  that  the  Legislature  required  was,  that  the 
enrolment  of  deeds  should  not  be  delayed  beyond  thirty 
days  from  the  time  of  their  execution.     But  there  is  no 
reason  why  the  deeds  should  not  be  enrolled  before  they 
are  executed  by  all  the  parties ;  for,  by  reference  to  the  me-- 
morial,  it  may  be  seen  which  of  the  parties  had  executed  the 
deeds,  as  well  as  the  consideration  for  the  annuity,  and  the 
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1825.  sum  to  be  secured.  A  person  whose  name  is  set  out  in 
the  memorial,  being  a  party  from  that  moment,  he  has  equal- 
ly, ly  the  means  of  examining  the  deeds,  whether  enrolled  be- 
fore the  execution  or  not.  It  is  equally  an  accurate  history 
of  the  transaction.  It,  therefore,  appears  to  us  to  be  inw 
material  whether  the  memorial  be  enrolled  before  the 
deeds  are  executed,  or  after;  for,  it  only  takes  effect  from 
the  time  of  execution ;  and  when  one  party  has  executed,  it 
is  natural  for  him  to  anticipate  that  the  others  will  execute 
also:  and,  if  they  do  so,  the  instruments  are  binding  on 
them  from  the  time  of  execution.  If  the  memorial  contain 
a  faithful  and  accurate  account  of  the  transaction,  it  is  all 
that  the  Legislature  required;  and  that  appears  to  have 
been  done  in  this  case.  The  indenture  was  not  only  exe- 
cuted by  the  grantee,  but  also  by  the  grantor,  and  the  me- 
morial was  enrolled  within  thirty  days  after  such  execution. 
If  it  had  not  beeni  the  grantee  would  have  lost  his  security. 
If  he  had  been  obliged  to  wait  until  the  last  party  had  exe- 
cuted, the  others  might,  from  want  of  the  enrolment,  have 
been  discharged.  It  is  true,  that,  before  the  execution 
of  a  deed,  a  covenantor  is  not  a  party;  but,  when  he 
has  done  something  to  assent  to  it,  he  may  be  consider- 
ed as  a  party ;  and  when  he  executes  the  deed,  he  ra- 
tifies such  assent*  The  statute  was  intended  to  protect 
annuitants,  and  not  to  defeat  their  just  claims;  and  it  re- 
lieves them  from  difficulties  under  which  they  were  placed 
by  the  former  statute  of  the  17  Geo,  3,  c.  96.  It  may  be 
said,  however,  that  in  this  case  the  deed  was  not  complete 
until  aU  the  parties  had  executed  it.  But,  although  the  de- 
fendant might  not  have  assented  to  it  at  the  time  the  memo- 
rial was  enrolled,  yet,  as  he  afterwards  executed  the  deed,  he 
made  it  a  complete  and  valid  instrument.  In  many  cases^ 
the  law  gives  validity  to  previous  acts.  A  writ  of  error 
may  be  obtained  before  judgment,  and  it  only  takes  effect 
from  the  time  of  entering  up  the  judgment.  So,  here,  al- 
though the  memorial  was  enrolled  before  the  defendant 


IN  THB  SIXTH  YEAR  OF  GEO.  lY. 


39 


executed  the  ind^itare,  his  execotioD  of  it  afterwards 
made  the  enrohnent  Talid.  Immediately  on  his  execu- 
ting he  became  a  party  to  the  deed ;  and,  as  it  was  enroDed 
within  thirty  days  from  the  time  of  its  execution  by  the 
gnmtor  and  grantee,  it  fell  within  the  provisions  of  the 
statute.  In  thus  deciding,  it  appears  to  us  that  we  shall 
carry  into  eflFect  the  intention  of  the  Legislature;  and  we 
are,  therefore,  of  opinion,  that  neither  of  these  objections 
can  prevail,  and  consequently  that  there  must  be — 

Judgment  for  the  plaintiff  (a). 

(«)  Tlie  defendant  afterwards  the  judgmeot  of  this  Court.  See 
brought  a  writ  of  error,  and  the  6  Bam.  &  Cress.  49;  S.  C.  9  Dow. 
Court  of  Kufg*s  Bench  affirmed      &  Ryl.  113. 


1825. 


Plight 
p. 

BUOUUIDGE. 


Sumner  v.  Batson  sued  by  the  name  of  Batley. 

jI1R«  Serjeant  Wilde  applied  for  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  the  writ  of  capias  issued  in 
this  cause,  and  the  declaration  and  subsequent  proceed* 
ings  thereon,  should  not  be  set  aside  for  irregularity.  He 
founded  his  motion  on  an  affidavit  of  the  defendant  which 
stated  that  be  was  described  in  the  writ  and  declaration  as 
Thofmaa  Bailey;  that  his  real  name  was  Thomas  Benson; 
and  that  he  had  always  gone  and  been  known  by  that 
name  and  no  other. 


Nop.  \7th. 

If  the  defend- 
ant'a  turmiiiie 
be  mi»>suted  hi 
a  writ,  the 
Cuurt  will  not 
set  askle  the  pro- 
cess on  motfoo, 
but  will  leave 
the  defendant  to 
his  plea  In  abate- 
meat. 


The  Court  refused  the  application,  saying  that  they 
would  leave  the  defendant  to  his  plea  in  abatement;  as  the 
Court  of  King's  Bench  had  lately  decided  that  they  would 
not  set  aside  process  for  a  mere  irregularity  or  formal  defect, 
on  motion ;  and  that  a  party  in  such  case  is  not  entitled 
to  indulgence ;  and  they  observed,  that,  on  a  plea  in  abate- 
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Sumner 
Batson. 
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menti  if  the  plaintiff  enter  a  cassetur^  he  is  not  liable  to 
costs,  although  he  might  be,  if  the  Court  were  to  allow  the 
proceedings  to  be  set  aside  for  irregularity. 

Rule  refused  (a). 


(fl)  See  Sarjant  v.  Gordon^  7 
Dow.  &  Ryl.  258;  Ralph  v.  Peck- 
ham,  6  Bam.  &  Cress.  164.  In 
these  cases,  the  Court  of  King^g 
Bench  drew  a  distinction,  and 
said,  that,  if  the  defendant's  name 


be  omitted  or  mis-stated  in  baiii^ 
ble  process,  the  Court  will  set  it 
aside  on  motion,  but  that,  in  ier- 
vicetUtle  process,  they  will  leave 
the  defendant  to  his  plea  in  abate- 
ment. 


Friday, 
Nov.  I8M. 

Trespass  for 
Inreaking  open 
the  outer-door 
of  the  plaintiff's 
dwelling-house, 
and  entering 
therein  ftc. 
Plea,  justifying 
the  entry,  gene- 
rally, under  a 
pUtrietJl.fa. 

Demurrer,  as- 
signing for  cause 
that  in  the  plea 
it  was  not  aver- 
red that  the 
ouCer-door  was 
open  at  the  time 
the  defendants 
entered  under 
the  writ: — 
Held,  that  the 
plea  was  had. 


BUCKENHAM  V.  FrANCIS,  WhITE,  and  BULLER. 

1  HIS  was  an  action  of  trespass.  The  first  count  of  the 
declaration  stated,  that  the  defendants  broke  and  forced 
open,  broke  to  pieces,  and  destroyed,  one  of  the  outer-doors 
of  the  plaintiff*s  dwelling-house,  and,  after  having  so  forc- 
ed open  and  broke  the  said  outer-door,  entered  the  house 
and  made  a  great  noise  and  disturbance  therein,  and  con- 
tinued making  such  noise  and  disturbance  for  a  long  time, 
to  wit,  for  the  space  of  twelve  hours  then  next  following, 
whereby,  &c.  I'he  second  count  was  for  breaking  and 
entering  the  house,  and  continuing  therein  for  the  space  of 
twelve  hours. 

The  defendants  pleaded,— ;/{r^/,  not  guilty,  on  which  issue 
was  joined ; — secondlif,  as  to  the  breaking  and  entering  the 
house,  that  the  defendant  Francis  had  recovered  a  judg- 
ment against  the  plaintiff  in  the  Court  o{  King's  Bench; 
and  that,  for  the  obtaining  satisfaction  thereof,  he,  Francis, 
sued  out  a  pluriesjleri  facias,  which  writ  was  delivered  to 
the  Sheriff  to  be  executed ;  by  virtue  of  which,  he  made  his 
warrant,  directed  to  the  defendant  White,  he  then  being 
bailiff  of  the  Sheriff,  commanding  him  to  levy  on  the  plain- 
tiff's goods;   which  warrant  was  afterwards  delivered  to 
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9  as  such  bafliir^  to  be  executed;  by  virtue  of  which         1825. 


BUCKBNRAM 


PftANCII. 


he,  and  the  defendants  Francis  and  BuUer  as  the  servants 
of  White 9  and  by  his  command,  peaceably  and  quietly  _  v. 
entered  into  the  plaintifTs  house  in  order  to  seize  and  take, 
and  did  seize  and  take,  in  execution  certain  goods  of  the 
plaintiff,  and  by  sale  thereof  levy  a  certain  sum ;  and  that, 
in  so  doing,  the  defendants  did  necessarily  make  a  little 
noise  and  disturbance  in  the  plaintiff's  house,  and  stay 
therein  for  the  space  of  time  in  the  declaration  mentioned, 
as  they  lawfully  might  for  the  cause  aforesaid. 

To  this  plea  the  plaintiff  demurred  specially ,  and  assigned 
for  cause,  that  the  defendants  had  therein  attempted  to  jus- 
tify the  entering  into  the  plaintiff's  house,  and  whereof  he 
had  complained  against  them,  under  the  said  writ  in  the  plea 
mentioned,  and  the  warrant  granted  thereon ;  but  that  they 
had  not  stated  or  alleged  in  or  by  that  plea,  that  the  outer- 
door  of  the  said  house  was,  at  the  time  of  such  entering, 
open,  which  was  a  material  and  necessary  averment  in  a  plea 
j  ustifying  an  entry  into  a  dwelling-house  under  civil  process ; 
and  that,  for  any  thing  which  appeared  in  the  plea,  the  de- 
fendants might  have  obtained,  as  in  fact  they  did,  entry  into 
the  bouse  by  breaking  open  the  outer-door  thereof,  which 
would  be  illegal,  inasmuch  as  persons  acting  under  civil 
process,  which  was  the  process  in  the  plea  mentioned,  and 
under  and  by  virtue  of  which  the  trespasses  in  the  de- 
claration mentioned  were  in  that  plea  attempted  to  be  jus- 
tified, cannot  justify  the  breaking  open   an  outer-door 
without  becoming  trespassers  a£  ifff/io;  and  yet,  that  the 
defendants  had  not  in  or  by  their  plea  averred  or  shewn 
that  the  outer-door  of  the  dwelling-house,  at  the  time 
of  their  entering,  was  open. 

The  defendants  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Wilde f  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  on — 


4S  CASES  IN  MICHAELMAS  TBRM| 

1825.  Mr.  Serjeant   Toddy  to  support  the  plea. —  It  must 

BucKENHAM    ^  admitted  that  the  defendants  could  not  justify  the 
V-  breaking  open  of  the  outer-door  of  the  plaintifTs  house, 

in  order  to  execute  the  writ  which  had  been  sued  out 
against  him.  Whether  they  broke  open  the  outer-door 
or  not,  was  a  fact  which  might  be  proved  under  the  ge- 
neral issue;  but  the  defendants  justified  the  trespass  as 
to  entering  the  house,  to  which  the  last  plea  was  confin- 
ed. It  was  sufficient  for  them  to  allege  that  they  did  so 
peaceably  and  quietly,  for  the  purpose  of  executing  the  writ ; 
and  if  they  had  not  done  so,  the  plaintiff  should  have  taken 
issue  on  that  fact.  It  is  too  much  for  the  Court  to  assume 
that  the  outer-door  was  broken  open  by  the  defendants.  If  it 
had  been,  they  could  not  be  said  to  have  entered  the  house 
peaceably,  as  stated  in  the  plea.  The  plaintiff,  therefore, 
ought  to  have  replied  that  they  had  broken  open  the  outer- 
door,  which  would  be  an  issue  in  fact  for  the  Jury.  The 
breaking  open  the  door,  and  entering  the  house,  might 
have  been  several  and  distinct  trespasses,  committed  at 
different  times,  or  on  different  days.  Although  in  Se- 
mayne^B  case  it  was  resolved  (a),  that  a  sheriff*  or  bailiflP  can- 
not break  open  the  outer-door  of  a  house,  in  execution  of  a 
fieri  facias  (which  principle  was  recognized  and  adopted  in 
hee  v.  Gansel{b),  on  the  ground  that  it  would  leave  the  per- 
sons within  exposed  to  robbery) ;  yet,  here,  there  does  not 
appear  to  have  been  any  breach  of  the  peace  on  the  face  of 
the  record;  and  the  gist  of  the  action  was  the  unlawful  en- 
tering of  the  plaintifi^'s  house,  which  the  defendants  have 
justified,  alleging  that  they  entered  it  peaceably  under  the 
writ  and  warrant.  The  plaintiff^  might  have  replied  that 
the  outer-door  was  locked  or  fastened,  and  that  the  de- 
fendants broke  it  open;  and  they  could  not  have  entered 
the  house  peaceably  if  that  bad  been  the  fact. 

(fl)  5  Rep.  92  b.  (h)  1  Cowp.  1. 
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Lord  Chief  Justice  Bbst.— I  am  clearly  of  opinion  that         1825. 
this  plea  is  bad  in  form  and  in  substance,  as  the  defendants    ^"     ^     " 

*^  BUCKEKHAM 

did  not  deny,  but  in  fact  admitted,  that  they  had  broken  v. 

open  the  outer-door  of  the  pUintiflP's  house,  which  was 
the  substance  of  the  charge  in  the  first  count  of  the  de- 
claration. The  plea,  therefore,  would  have  been  bad  on 
general  demurrer,  or  it  might  have  been  treated  as  a  nul- 
lity.  The  trespass  stated  at  the  commencement  of  the 
first  count,  was,  the  breaking  open  the  outer-door,  and 
entering  the  house.  This  must  be  taken  to  be  one 
continuing  trespass;  audit  is  quite  clear  that  a  plea  of 
justification  should  contain  an  answer  to  the  whole  of 
the  plaintiflTs  charge  as  alleged  in  the  declaration,  which 
the  defendants  here  have  not  done.  Although  there  are 
two  counts,  it  was  incumbent  on  the  defendants  to  plead 
to  the  whole  of  the  trespasses  contained  in  the  de« 
claration.  They  have  not  attempted  to  justify  the  break- 
ing open  of  the  outer-door,  as  specifically  charged  in  the 
first  count ;  and  it  cannot  be  contended  for  a  moment  that 
they  had  any  authority  so  to  do. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintifi^. 
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Nov.  18M. 

A  plaintiff  may 
be  nonauited 
after  a  plea  of 
tender :   There- 
fore, where  the 
defendant 
pleaded  non- 
assumpsit  aa  to 
part,  and  a  ten- 
der aa  to  the  re- 
aidue,  which  he 
paid  into  Court, 
and  the  plaintiff 
took  oat;  and  the 
defendant  took 
down  the  record 
by  proTiso,  and 
theplaindffdid 
not  appear : — 
Held,  that  the 
defendant  waa 
not  entitled  to  a 
verdict:  and  the 
Court,  on  mo- 
tion, ordered  it 
to  be  aet  aside 
and  a  nonauit 
entered. 


Anderson  9.  Shaw. 

1.  HIS  was  an  action  of  assumpsii  for  wotk  and  labour. 
The  declaration  stated  the  defendant  to  be  indebted  to  the 
plaintiff  in  the  sum  of  100/.  The  defendant  pleaded  itoit- 
(Msumpsit,  except  as  to  the  sum  of  21/.,  and  a  tender  of 
that  sum,  which  he  paid  into  Court,  and  which  the  plaintiff 
afterwards  took  out.  The  defendant  then  took  down  the 
record  by  proviso. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hall, at  the  Sittings  after  the  last  Term,  the  cause  being 
called  on,  and  no  one  appearing  for  the  plaintiff,  his  Lord- 
ship was  about  to  nonsuit  him,  when  it  was  insisted  for 
the  defendant  that  he  was  entitled  to  a  verdict,  on  the 
ground  that  a  plaintiff  cannot  be  nonsuited  after  a  plea  of 
tender;  and  the  case  of  Guiteridge  v.  Smith  was  relied  on, 
where  Mr.  Justice  Heath  said  (a),  "  it  is  clear,  that,  after 
a  tender,  the  plaintiff  cannot  be  nonsuited  ;**  and  Hard- 
ing  V.  Spicer  (A),  where  that  learned  Judge  afterwards 
ruled  the  same  at  Nisi  Prius,  A  verdict  was  therefore 
taken  for  the  defendant,  leave  being  reserved  to  the  plain- 
tiff to  move  to  set  it  aside,  and  that  a  nonsuit  might  be 
entered  instead  thereof. 


Mr.  Serjeant  Onslow,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that,  al- 
though it  had  been  once  doubted  whether  a  plaintiff  could 
be  nonsuited  after  a  defendant's  bringing  money  into  Court, 
yet  that  there  was  no  substantial  reason  for  such  a  doubt ;  and 
that  it  has  been  since  determined  that  a  plaintiff  may  be  non- 
suited after  payment  of  money  into  Court;  and  he  contend- 
ed that,  on  principle,  the  plaintiff  has  an  equal  right  to  be 
called  in  the  case  of  a  tender,  as,  in  consideration  of  law,  he 


^aj  2  H.  Black.  377. 


(6)  1  Camp.  327. 
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18  nonsuited^  not  because  he  has  no  cause  of  action,  but  be-         1825. 
cause  he  does  not  appear  when  called,  to  hear  the  verdict; 
and  it  is  a  general  rule,  that  the  plaintiff  may  absent  him- 
self when  he  is  demandable  at  Nisi  Ptius,  and  that  his 
non-appearance  puts  an  end  to  the  suit. 

Mr.  Serjeant  Toddy  now  shewed  cause,  and  contend- 
ed, that,  as  the  plaintiff  had  been  guilty  of  laches  in  not 
proceeding  to  trial,  so  as  to  throw  it  on  the  defendant 
to  take  down  the  record  by  proviso ;  and,  as  the  latter 
had  not  only  pleaded  a  tender  but  paid  the  sum  tendered 
into  Court,  which  the  plaintiff  afterwards  accepted  and 
took  out,  he  could  not  be  nonsuited,  as  the  judgment  of 
nonsuit  is,  that  the  plaintiff  take  nothing  by  his  writ ;  where- 
as, here,  he  has  taken  the  sum  tendered  out  of  Court;  and 
although  he  has  done  so,  it  cannot  be  inferred  that  he 
thereby  intended  to  abandon  his  suit.  In  Gutteridge  ▼• 
Smithy  and  Harding  ▼.  Spicer,  Mr.  Justice  Heath  express- 
ly said,  that  there  cannot  be  a  nonsuit  after  a  plea  of  ten- 
der. Although,  in  Gardener  v.  Davis  (a),  the  Court  re- 
solved, that,  where  the  issue  laid  upon  the  plaintiff,  and  he 
was  to  begin  first,  he  ought  to  have  been  called  and  non- 
suited if  he  did  not  appear,  and,  therefore,  that  the  pro- 
ceeding to  take  a  verdict  was  irregular,  and  must  be 
set  aside;  and  Mr.  Serjeant  WiUiams^  in  a  note  to 
Dennis  v.  Dennis^  states  (i),  that,  ''  where  the  record  is 
carried  down  by  the  defendant  (as  here),  and  the  issue 
happens  to  be  upon  the  plaintiff,  who  is  therefore  to  be- 
gin first,  but  he  does  not  appear,  the  defendant  must 
not  enter  upon  his  proof  and  take  a  verdict,  but  the  pro- 
per course  is  held  to  be  to  call  the  plaintiff  and  nonsuit 
him;*'  wctiivci Hicks  v.  Young {c\  where  the  defendant  took 
down  the  record,  and,  the  plaintiff  not  appearing,  a  ver- 
dict was  found  for  the  defendant,  the  Court,  on  an  appli- 
cation by  the  plaintiff  to  set  aside  the  verdict,  ordered  the 

(«)  1  Wils.  300.         {h)  3  Wm8'8.  Saund.  336.       (c)  Barnes,  458. 
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1826.  pastea  to  be  amended^  and  a  nonsuit  entered;  yet  in 
neither  of  these  cases  had  the  defendant  pleaded  a  ten- 
der  or  paid  money  into  Court.  By  this  proceeding  the 
defendant  merely  admits  that  a  cause  of  action  exists,  or 
that  a  certain  sum  is  due  to  the  plaintiff;  but  it  does  not 
prevent  the  latter  from  abandoning  his  suit,  or  preclude 
him  from  proceeding  against  the  defendant  for  the  residue 
of  his  demand. 

Mr.  Serjeant  Onslow^  in  support  of  his  rule,  was  stop- 
ped by  the  Court. 

Lord  Chief  Justice  Best. — I  certainly  thought  at  the 
trial,  that  a  verdict  could  not  be  given  against  the  plaintiff 
in  his  absence ;  but  I  was  told,  on  the  authority  of  Gut- 
teridge  v.  Smithy  and  Harding  v.  Spicer,  that  there  could 
not  be  a  nonsuit  after  a  plea  of  tender.  I  was  not 
&irly  dealt  with  at  Nisi  PriuSf  as  I  was  led  to  believe 
that  the  case  of  GtUieridge  v.  &mth  had  been  decided 
by  this  Court  in  banc.  It  is  impossible  for  a  Judge  at 
Nisi  Prius  to  recollect  every  decided  case.  It  is  suffi- 
cient for  him  to  act  on  general  principles ;  and,  on  prin- 
ciple, there  can  be  no  doubt  that  a  defendant  cannot  be 
entitled  to  take  a  verdict  behind  the  plaintiff's  back.  Ac- 
cording to  the  old  practice,  the  plaintiff  was  always  called ; 
and,  if  he  did  not  appear,  no  verdict  could  be  given  against 
him,  as  both  parties  must  be  in  Court  before  either  can 
be  entitled  to  a  verdict.  So,  now,  it  is  the  ordinary  course 
at  Nisi  Prius^  if  the  plaintiff's  counsel,  before  verdict, 
elect  to  be  nonsuited,  and  informs  the  Judge  that  the 
plaintiff  does  not  appear,  and  he  does  not  answer  when 
called  on,  a  nonsuit  is  entered.  But,  on  referring  to  the 
case  of  Gutteridge  v.  Smith,  all  that  there  appears  re- 
ferrible  to  this  point,  is  merely  a  dictum  of  Mr.  Justice 
Heath ;  all  the  other  Judges  are  silent  on  the  subject ; 
and  although  that  learned  Judge  entertained  the  same 
opinion  al  Nisi  Prims,  stiH  I  think  it  was  unfounded 
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in  point  of  law.  There  can  be  no  doubt  but  that  a  plun-  1826. 
tiff  may  be  nonsuited  after  a  payment  of  money  into 
Court  by  the  defendant ;  and  there  is  no  distinction  to 
be  drawn  between  that  case  and  a  tender,  as,  in  either 
case,  where  the  plaintiff  takes  the  money  out  of  Court, 
be  takes  something  by  his  writ.  But  he  might  be  satis- 
fied with  such  payment,  or  with  the  sum  tendered,  and 
might  not  think  proper  to  proceed  further  with  his  action. 
How  then  can  the  defendant  be  entitled  to  a  verdict  when 
the  plaintiff  does  not  appear  in  Court,  or  profess  to  re- 
cover any  more  than  the  sum  tendered,  or  proceed  further 
on  his  writ  ? 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  have 
always  understood  that  a  plaintiff  could  not  have  a  ver- 
dict entered  against  him  unless  he  appeared  at  the  trial ; 
and,  although  I  have  made  diligent  search,  I  can  find  no 
case  which  has  established  a  different  rule.  The  ancient 
practice  of  calling  the  plaintiff  in  Court  appears  to  me  to 
be  consistent  with  good  sense ;  for,  if  he  did  not  appear, 
no  verdict  could  be  recorded  against  him.  The  course 
was  thus : — after  the  Jury  had  considered  their  verdict, 
the  officer  of  the  Court  asked  them  if  they  were  agreed ; 
if  they  answered  in  the  affirmative,  the  officer  then  called 
the  plaintiff  by  name  to  hear  the  verdict,  and,  if  he  ap- 
peared, the  verdict  was  pronounced ;  but,  if  he  did  not 
appear  to  prosecute  hip  suit,  he  was  nonsuited  (a).  So, 
where  the  defendant  suffers  judgment  by  de&ult  on  nil 
didt,  he  appears  and  says  nothing  in  bar  or  preclusion  of 
the  action,  and  the  entry  on  ^epostea  is  **  whereby  the 
said  A.  JS.  remains  undefended,  wherefore  the  plaintiff 
ought  to  recover  his  damages."  In  a  note  to  the  case 
of  Harding  v.  Spicer,  Mr.  Campbell  says,  that,  in  joint 
actions  against  several  defendants,  the  plaintiff  cannot 

(a)  This  practice  prevailed  at  Briitol  within  the  last  twenty  years. 
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1825.         be  nonsuited  as  to  one  of  tliem  only,  by  reason  of  the 
"    "  incongruity  which  would  there  arise ;  but  that  he  found 

Anderson  o        j  »  ^ 

r.  no  Other  case  establishing  any  other  exception  to  the  rule 

Shaw 

that  the  plaintiff  might  absent  himself  when  he  is  demand- 
able,  and  that  his  non-appearance  puts  an  end  to  the 
suit.  Although  we  have  been  pressed  with  the  opinion 
of  Mr.  Justice  Heath,  who  was  undoubtedly  a  most  learn- 
ed Judge,  yet  the  current  of  authorities  is  the  other  way ; 
and  what  fell  from  him  in  Guiteridge  ▼•  Smith  was  ex- 
trajudicial, as  the  question  arose  on  the  payment  of  mo- 
ney into  Court ;  and  it  is  now  too  clear  to  be  doubted  for 
a  moment,  that  a  plaintiff  may  be  nonsuited  after  such 
payment. 

Mr.  Justice  Burrouoh. — If  a  plaintiff  do  not  appear 
when  called  at  Nisi  Prius,  the  invariable  course  is^  to 
enter  a  nonsuit.  The  plea  of  tender  goes  only  to  a  part 
of  the  plaintiff's  demand,  and  a  verdict  cannot  be  given 
against  him  in  his  absence. 

Mr.  Justice  Gaselee. — ^The  entry  on  the  postea,  in  the 
case  of  a  nonsuit,  is,  '*  the  jurors  having  withdrawn  from 
the  bar  to  consider  of  their  verdict,  after  they  had  con- 
sidered and  agreed  among  themselves,  they  returned  to  the 
bar  to  give  their  verdict,  upon  which  the  plaintiff  being 
solemnly  called,  comes  not,  nor  doth  he  prosecute  his  bill 
(or  writ)  against  the  defendant."  The  plaintiff,  therefore, 
may  elect  to  be  nonsuited  at  any  time  before  verdict.  Al- 
though it  was  formerly  held  that  there  could  not  be  a 
*  nonsuit  after  payment  of  money  into  Court ;  yet,  a  differ- 

ent doctrine  now  prevails.    The  same  principle  may  equal- 
ly apply  to  a  plea  of  tender. 

Rule  absolute,  with  costs,  the  plaintiff 
consenting  to  a  stet  processus  (a). 

(a)  See  Hodgson  v.  Fonter,  I  Barn.  &  Cress.  1 10. 
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MUNN  0.  GODBOLD  and  Another.  Saturday, 

_-  Aw.  19M, 

Jl  Ills  was  an  action  of  covenant.     The  declaration  atat*  in  covenant,  on 
ed,  that,  on  the   1 1th  September,   1819.  by  articles  of  ^^^^,f^;,^Jl{^ 
agreement   und^r   seal,    made  between  the  defendants  the  plaintiff  al- 
and the  plaintiff  (but  which  having  been  lost  by  accident^  cUration  that 
the  plaintiff  could  not  produce)  after  reciting  that  the  ]^*l,^^dp^ed 
defiendants,  for  the  considerations  therein  mentionedi  had  ^^*^  ^"^^  p^' 

'  *  were  executed; 

agreed  with  the  plaintiff  to  appoint  him  their  agent  for  that  the  part 
the  sale  of  their  Vegetable  Balsam  on  the  continent  of  tTi^eUvered  u 
Europe,  it  was  witnessed,  that,  in  consideration  of  SOW.  ^^a'^^"^**' 


by  the  plaintiff  to  the  deGmdants,  they  would  deliver  p«rt  executed 

"  by  them  waa 

to  him  so  much  of  the  Vegetable  Balsam  as,  being  sold  delivered  tohim, 
at  the  rate  of  twenty  francs /^r^ncA  currency  for  each  pint,  ed^pre^oiuiy^ 
would  produce  600/.,  whereby  he  would  be  allowed  50  *?  **[^Jf^  ^* 
per  cent,  upon  the  sum  for  which  the  medicine  should  pUimiff  offered 
sell,  and  that  the  same  allowance  should  be  made  by  the  draft  or  copy 
defendants  for  any  quantity  that  should  be  transmitted  to  ^u[^\e*^^f^Q 
the  plaintiff  to  be  sold  on  the  continent  of  £tirope;  and  given  the  de- 

fcndanti  no* 

it  was  further  agreed,  that  the  defendants  should  at  all  tke  to  produce 
times  supply  the  plaintiff  with  any  quantity  of  the  said  ^^'J^^^U, 
Vegetable  Balsam,  in  quantities  not  less  than  were  of  the  !^*^*  although 

°  '         ^  It  wa«  the  be«t, 

value  of  dOO/L,  upon  the  terms  aforesaid ;  and  that,  in  case  stiu  that  it  was 
the  plaintiff  should  not  be  able  to  dispose  of  the  quantity  evidence'of  the 
of  medicine  equal  in  value  to  600/.,  the  defendants  should  j^^^eed^'ind' 
take  back  the  whole  thereof  at  the  same  price  the  plaintiff  might  therefore 

be  received 

paid  them  for  the  same,  or  any  quantity  that  he  should  without  a  stamp. 
have  on  his  hands  unsold,  or  any  part  thereof,  at  any  time 
when  the  plaintiff  should  be  desirous  of  relinquishing  his 
agency,  after  the  end  of  six  months  after  ddivery.  The 
plaintiff  then  averred,  that  the  defendants  delivered  to 
him  to  be  sold,  a  quantity  of  Vegetable  Balsam,  which,  be- 
ing sold  at  twenty  francs  French  currency  each  pint,  would 
have  produced  600/.;  and  that,  although  the  plaintiff  sold 
a  quantity  which  produced  the  sum  of  13/.  6s.  Sd.,  and 

VOL.  XI.  E 
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1825.  although  six  months  had  elapsed  from  the  time  of  the  de- 
MuNw  Hvery,  and  the  plaintiff  had  been  desirous  of  relinquish- 
^    ^'  ins  his  agency ,  yet  that  the  defendants  would  not,  al- 

though  requested  so  to  do,  take  back  the  residue  of  the 
said  Vegetable  Balsam  in  the  hands  of  the  plaintiff  so  un- 
sold, or  pay  him  the  price  he  paid  for  the  same. 

The  defendant  pleaded  non  estjactum,  and  four  special 
pleas,  on  which  issues  were  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  ChiUdr 
haUf  at  the  Sittings  after  the  last  Term,  it  appeared  that 
two  parts  of  the  agreement  declared  on  had  been  execut- 
ed, viz.  the  one  by  the  plaintiff,  and  the  other  by  the  de- 
fendants ;  that  the  part  executed  by  the  defendants  had 
been  left  in  the  hands  of  the  plaintiff,  and  that  the  part 
executed  by  the  latter  had  been  delivered  over  to  the 
former.  The  plaintiff  called  a  witness,  who  proved  that 
the  plaintiff  left  the  agreement  executed  by  the  defend- 
ants with  him,  the  witness,  and  that  he  had  afterwards 
lost  or  mislaid  it,  and  had  not  been  since  able  to  find  it. 
He  also  proved  that  it  had  been  duly  stamped.  The 
plaintiff  then  called  the  attorney  by  whom  the  agreement 
was  prepared,  who  offered  to  give  in  evidence  an  examin- 
ed draft  or  copy,  which  he  swore  was  a  true  copy  of  the 
instrument  when  it  was  completed  and  signed ;  but,  notice 
having  been  given  to  the  defendants  to  produce  the  coun- 
terpart executed  by  the  plaintiff,  tliey  did  so,  when  it 
appeared  that  it  had  not  been  stamped.  It  was  then 
insisted  for  the  defendants,  that  the  draft  could  not 
be  received,  as  the  counterpart,  which  was  the  next 
best  evidence,  was  ready  to  be  produced,  but  was  not 
admi&sible  for  want  of  a  stamp.  His  Lordship,  however, 
was  of  opinion  that  the  counterpart,  not  being  pro- 
duced as  a  deed,  but  merely  as  secondary  evidence  to 
shew  the  contents  of  the  instrument  which  was  lost, 
was  admissible  without  a  stamp,  particularly  as  the 
plaintiff  bad  proved  that  his  part  which  had  been  lost 
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had  been  duly  stamped.     The  Jury  accordingly  found  a         1825. 
verdict  for  the  pbintiff. 

Mr.  Serjeant  Bosanqueiy  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  that  this  yerdict  might  be  set  aside 
and  a  nonsuit  entered,  or  a  new  trial  granted,  and  submit- 
ted, that,  as  the  plaintiff  had  given  the  defendants  notice  to 
produce  the  counterpart  of  the  deed  executed  by  him, 
and  as  they  did  produce  it,  the  draft  or  copy  of  the  origi- 
nal could  not  be  received  in  evidence;  and,  as  the  deed 
was  not  perfect  without  the  counterpart,  it  was  the  next 
best  evidence.  In  Roe  d.  Haldane  y.  Harvey^  Mr.  Jus- 
tice WiUes  said  (a) :  "  It  is  reasonable,  that,  if  one  party  is 
in  possession  of  a  deed,  and  refuses,  after  proper  notice,  to 
produce  it,  the  other  side  should  be  admitted  to  prove  the 
contents  by  inferior  evidence :  but  there  is  no  reason  why 
the  possessor  of  the  deed  should  be  allowed  to  give  such 
inferior  cYidence,  when  he  can  give  better  if  he  pleases.** 
Here,  the  plaintiff  might  have  applied  for  a  copy  of  the 
defendants'  part  of  the  deed  before  the  trial,  or  for  an 
inspection  of  it  for  the  purpose  of  ascertaining  whether  it 
had  been  stamped  or  not  (6).  In  Rippiner  v.  Wright^  the 
Court  said  (c) :  **  It  is  the  duty  of  the  parties  to  an  agree- 
ment to  take  care  that  when  it  is  executed  it  is  properly 
stamped ;  and  it  is  one  of  the  risks  attendant  upon  an 
omission  to  do  this,  that,  if  any  accident  happens  to  the 
agreement  before  the  stamp  is  affixed,  there  is  no  re- 
medy upon  it  whatsoever.**  So,  here,  the  plaintiff  should, 
at  all  CYcnts,  have  ascertained  that  the  counterpart  in  the 
possession  of  the  defendants  had  been  duly  stamped,  be- 
fore he  gave  them  notice  to  produce  it  at  the  trial. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  plaintiff 

(fl)  4  Burr.  2489.  Moore,  71. 

(b)  See  Gigner  v.  Bayly,  6  B.  {c)  2  Bam.  &  Aid.  479. 

E  \i 
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1825.        having  alleged  in  his  declaration^  that  he  could  not  pro- 

MuNN         duce  the  deed,  as  it  had  been  lost  by  accidenti  and  the 

^'  defendants  not  havingr  counterpleaded  or  denied  that  al- 

GODBOLD.  ^  o  *- 

legation,  it  must  be  assumed  to  be  true;  and,  as  the 
plaintiff  proved,  that,  after  the  execution  by  the  defein- 
dants  of  that  part  of  the  deed  which  had  been  deliver- 
ed to  him,  it  had  been  duly  stamped,  the  next  best  evi- 
deoce  was  the  draft  from  which  it  was  copied,  which 
the  plaintiff  not  only  produced,  but  was  ready  to  prove 
to  be  a  true  copy  of  the  lost  instrument*  As  the  coun- 
terpart produced  by  the  defendants  was  not  execut- 
ed by  them,  but  only  by  the  plaintiff,  he  could  not  use 
it  as  a  deed  to  charge  them;  and,  consequently,  it  could 
only  be  read  as  a  copy,  and  was,  therefore  admissible  with- 
out a  stamp,  it  being  merely  secondary  evidence  of  the 
contents  of  the  part  which  was  lost*  In  Hatoley  v.  Peo' 
coek  (a),  it  was  held,  that,  if  a  deed  pleaded  as  lost  by 
time  and  accident,  be  afterwards  found,  it  may  be  given  in 
evidence  at  the  trial;  and  Lord  EUenbarcugh  there  said: 
**  The  averment  of  the  loss  of  the  deed  relates  to  the  time  of 
plea  pleaded;*'  and  here,  the  defendants  have  not  denied 
the  allegation  of  the  loss.  The  plaintiff  sought  to  charge 
the  defendants  on  the  deed  executed  by  th»n,  and,  having 
averred  that  it  was  lost,  he  was  entitled  to  produce  the 
draft,  and  prove  that  it  was  a  true  copy.  It  does  not  £cir 
low  that  the  counterpart  executed  by  the  plaindff  don- 
tained  the  same  stipulations  as  that  part  of  the  deed  which 
was  executed  by  the  defendants  and  delivered  to  hkn ;  and« 
if  both  the  draft  and  counterpart  were  inadmissible,  the  de- 
fendants would  obtain  an  advantage  by  their  own  wrong  in 
omitting  to  have  the  latter  stamped.  But,  if  the  counter- 
part be  considered  as  a  mere  copy,  it  was  admissible  in 
evidence,  without  a  stamp,  for  the  purpose  of  proving  the 
contents  of  the  deed  declared  on. 

(a)  2  Gamp.  657. 
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Mr.  Serjeant  Bo^anquei,  in  support  of  his  rule. — ^The  1825. 
plaintiff  having  lost  the  part  of  the  deed  executed  by  ^7"* 
the  defendants  and  delivered  to  him,  on  which  alone  he  _  «• 
could  declare  against  the  defendants,  the  best  evidence 
to  prove  the  contents  of  that  deed  was  the  counterpart, 
which  was  inadmissible  for  want  of  a  stamp.  In  the  case 
of  The  King  v.  Casileian  (a),  it  was  proved  that  two  parts 
of  an  indenture  of  apprenticeship  had  been  executed,  that 
one  had  been  destroyed,  and  that  the  other  had  come  to 
the  hands  of  a  third  person,  who,  when  asked  for  it,  said 
he  could  not  find  it;  but,  as  he  was  not  subpoenaed  to  give 
evidence  or  called  on  to  produce  it,  it  was  held,  that  the 
evidence  offered  was  insufficient,  as  it  should  either  have 
been  shewn  that  both  parts  had  been  lost  or  their  non- 
production  should  have  been  accounted  for.  In  Villiers  v. 
ViOierSf  hard  Hardwicke  said  (A):  ''The  rule  of  evidence 
is,  that  the  best  evidence  the  circumstances  of  the  case  will 
allow  must  be  given.  If  an  original  deed  is  lost,  the  counter- 
part may  be  read ;  and,  if  there  is  no  counterpart  forthcom*- 
ing,  then  a  copy  may  be  admitted.'*  In  BuUers  NL  Pri.  (c), 
it  is  said,  that,  where  it  is  proved  that  the  deed  itself  is  de- 
stroyed by  fire,  a  copy  of  it  may  be  given  in  evidence ;  but, 
perhaps,  in  such  case,  if  it  came  out  in  evidence  that  there 
are  two  parts  executed,  and  the  loss  of  one  only  was  proved, 
a  copy  would  not  be  admitted.  It  is,  therefore,  quite  clear 
that  the  counterpart,  or  the  part  of  the  deed  in  the  hands 
of  the  defendants,  was  the  best  evidence  of  the  contents  of 
the  part  which  was  lost;  and  the  plaintiff  so  considered 
it,  as  he  gave  the  defendants  notice  to  produce  it;  and, 
when  produced,  it  could  not  be  treated  as  a  copy,  but  as  an 
original  deed;  and,  as  it  was  under  seal,  it  was  inadmis- 
sible in  evidence  without  a  stamp,  which  should  have  been 
affixed  at  the  time  of  the  date  or  execution  of  the  instru- 


(a)  6  Term  Rep.  236.  (6)  2  Alk.  7 1  • 

(c)  7th  Edit,  by  Bridgman,  254. 
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ment.  The  55th  Geo.  3,  c.  184,  imposes  an  ad  valorem 
duty  on  instruments  of  this  description;  and  the  counter- 
part should  have  had  a  separate  stamp,  as  each  part  contain- 
ed more  than  the  limited  number  of  words  (a) ;  and  although 
it'  may  be  said,  that  both  instruments  refer  to  the  same 
subject-matter,  yet,  as  they  were  executed  by  each  party 
separately,  each  should  have  been  stamped;  and,  as  the 
counterpart  was  the  best,  if  not  the  only,  evidence  to  prove 
the  contents  of  the  lost  deed,  it  ought  not  to  have  been  re- 
ceived, as  it  was  not  stamped;  nor  could  the  plaintiff  avail 
himself  of  his  draft  or  copy,  he  having  given  the  defend- 
ants notice  to  produce  their  part  of  the  agreement,  with 
which  they  duly  complied. 


Lord  Chief  Justice  Best. — This  was  an  action  of  co- 
venant on  articles  of  agreement  under  seal  entered  into 
between  the  plaintiff  and  the  defendants.  It  was  proved 
at  the  trial,  that  two  parts  of  the  deed  or  instrument  con- 
taining the  terms  of  the  agreement  were  executed,  viz. 
one  part  by  the  plaintiff,  which  was  delivered  to  the  de- 
fendants, and  the  other  by  the  defendants,  which  was  de- 
livered to  the  plaintiff.  The  plaintiff  then  proved  that 
he  had  lost  the  part  delivered  to  him,  having  previously 
procured  it  to  be  stamped.  He  had  no  reason  to  sup- 
pose that  the  defendants  would  not  get  their  part  stam])ed 
also;  and,  as  he  excused  himself  from  producing  his  part, 
by  alleging  that  it  was  lost,  he  had  a  right  to  give  his  draft 


(a)  By  the  statute  55  Geo.  3,  c. 
184,  Sched.  part  1,  tit.  ''Deed," 
on  instruments  of  any  kind  what- 
ever, not  otherwise  charged  in  the 
schedule,  nor  expressly  exempted 
from  all  stamp-duty,  a  duty  of 
W.  15s.  is  imposed  ,~and,  where 
the  same,  together  with  any  sche- 
dule, receipt,  or  other  matter,  put 


or  indorsed  thereon,  or  annexed 
thereto,  shaU  contain  2,160  words 
or  upwards,  then,  for  every  en- 
tire quantity  of  1,080  words  con- 
tained therein,  over  and  above 
the  first  1,060  words,  a  further 
progressive  duty  is  imposed,  of 
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or  copy  in  evidence^  which  was  done ;  but,  he  having  given 
the  defendants  notice  to  produce  their  part,  they  did  so, 
and,,  as  it  was  not  stamped,  it  was  insisted  on  their  behalf 
that  it  could  not  be  read,  and  that,  as  the  counterpart  was 
the  best  evidence  of  the  contents  of  the  lost  deed,  the  draft 
or  copy  offered  by  the  plaintiff  could  not  be  received.    I 
thought  that  the  counterpart  was  not  to  be  considered  as 
being  produced  as  a  deed,  but  merely  as  secondary  evidence 
of  the  contents  of  that  lost,  and  consequently,  that  it  re- 
quired no  stamp.     At  all  events,  as  the  plaintiff  proved  that 
his  part  of  the  deed  had  been  properly  stamped  previous- 
ly to  the  loss;  and,  as  the  defendants  had  not  done  their 
duty  in  procuring  their  part  to  be  stamped  also,  I  think 
it  was  admissible,  it  being  oijy  used  as  an  authenticated 
copy  of  the  deed  executed  by  the  defendants,  which  the 
plaintiff  could  not   produce,  it  having,  as  he  alleged, 
been  lost. 
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The  rest  of  the  Court  concurring — 

Rule  discharged  (a). 

(a)  See   Waller  7.  Honfall,  1  Camp.  501 ;  Gamons  v.  Swift, 

1  Taunt.  507. 


an 


Thorpe  r.  Gisbourne.  No^22d, 

AjT  the  trial  of  this  cause,  before  Lord  Chief  Justice  Best,  a  motion  for 
at  Westminster,  at  the  Sittings  after  the  last  Easter  Term,  fg^„*in  perwn 
a  witness  of  the  name  of  Hunter  not  having  obeyed  a  «ubp«naed  as « 

"  *^  witnesB,  for  not 

subpcena,    nor  been  in  attendance  when  the  cause  was  attending  at  a 

-  trial,  most  be 

called  on —  made  within 

the  Term  luc- 
ceeding  the  tri- 
al, and  a  copy  of  such  subpoena  muit  be  delivered  personally  at  the  time  of  service. 
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1826.  Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 

^^  tained  a  rule  nisi  for  an  attachment  against  him. 


9. 
GlSROURNE. 


Mr.  Serjeant  Vaughan  now  shewed  cause,  and  sub* 
mitted,  that  the  application  for  the  attachment  was  too 
late,  as  Trinity  Term  had  intervened  since  the  service  of 
the  subpcena,  and  no  steps  had  been  taken  in  the  course 
of  that  Term.  The  learned  Serjeant  also  produced  seve- 
ral affidavits,  which  shewed  that  Hunter  was  subpcenaed 
on  the  race-course  at  Epsom,  during  his  attendance  at  the 
races  there;  but  it  did  not  appear  that  a  copy  of  the  sulk- 
poena  had  been  personally  delivered  to  him,  or  that  it  had 
issued  out  of  this  Court  (a). 

» 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  was  stopped 
by  the  Court. 

Per  Curiam. — As  the  party  applying  for  the  attachment 
against  Hunter  for  not  obeying  the  subpoena,  has  not  shewn 
us  that  a  copy  was  delivered  to  him  personally,  there  is  no 
sufficient  proof  of  service  on  him,  without  which  he  cannot 
be  brought  into  contempt.  But,  independently  of  this,  a 
motion  for  an  attachment  against  a  person  subpoenaed  as 
a  witness,  for  not  attending,  should,  as  in  other  cases  of 
contempt,  be  brought  forward  as  soon  as  possible ;  and 

therefore,  in  the  case  of  v.  St.  Leger  (6),  the 

Court  of  King's  Bench  refused  an  attachment  in  Hilary 
Term,  for  the  non-attendance  of  a  witness  at  the  preced- 
ing Summer  Assizes,  and  left  the  party  complaining  to  his 
civil  remedy.  We  intend  to  adopt  this  rule  in  future; 
and,  unless  an  application  for  an  attachment  be  made  in 
the  Term  succeeding  the  service  of  the  subpoena  and 


(a)  Sec  Smait  ▼.  WhiimiU,  2  Str.  1054.         (h)  2  Tidd,  9th  Edit.  808. 
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trial,  it  cannot  be  entertained.     This  rule»  however,  must         1^5. 

Thokpk 

Discharged  without  costs.  v, 

Ghbourne. 


Lake  r.  Stephen  Thouas  Silk,  sued  by  the  name  of         Tuadt^, 

Stephen  T.  Silk.  ^^-  ^^' 

A  RULE  mH  was  obtained  by  Mr.  Serjeant  Bosanquet^  The  defendimt 
on  a  former  day  in  this  Term,  that  the  bail-bond,  which  ^^^.^ 
had  been  given  by  the  defendant  in  this  cause,  might  be  ^'^^^^'^^ 
delivered  up  to  be  cancelled,  and  all  further  proceedings  •  bui-bond 
stayed,  on  his  entering  a  common  appearance,  on  an  affi-  name,  stepken 
davit  which  stated  that  he  was  arrested,  under  a  writ  of  ThTcouft  or-"^ 
capiiu  ad  retpandendum^  by  the  name  of  Stepken  T.  Silk,  ^^'^^  ^^^  ^^' 
and  that  he  afterwards  executed  a  bail-bond  to  the  She-  ceiled,  on  the 
riff  of  Surrey  f  in  the  name  of  Stephen  Thomas  Silk,  which  dert^ng  to'"* 
was  his  true  name,  and  by  which  alone  he  had  been  always  w"J**u"*^  action; 

^  J  J      but  observed, 

called  and  known.     The  learned  Serjeant  relied  on  the  that,  in  future, 
case  of  Taylor  v.  Rutherman  (a),  where  the  Court  dis-  in  luch  cases, 
charged  a  defendant  on  entering  a  common  appe««nce.  '::Z^y^r^ 
on  his  undertaking  to  bring  no  action,  he  having  been  ar-  abatement. 
rested  by  the  initials  of  his  christian  name  only,  and  sign- 
ed the  bail-bond  in  like  manner. 

Mr.  Serjeant  Vaughan  afterwards  shewed  cause,  and 
submitted,  that,  as  the  defendant  had  signed  the  bail- 
bond  by  his  right  name,  he  had  waived  the  irregularity 
(if  any)  in  the  writ ;  that  the  cards  of  the  defendant's  ad- 
dress, and  the  names  on  the  door  of  his  house,  were 
Stephen  T.  Silk;  and  that  he  had  in  the  same  way  sign- 
ed a  letter  addressed  to  the  plaintiff,  in  which  he  pro- 

(a)  6B.  Moore,  264. 
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1825.        mised  to  pay  him  the  amount  of  the  debt  for  which  he  was 
arrested. 

Mr.  Serjeant  Bosanquet,  in  support  of  his  rule. — Al- 
though in  Howell  v.  Coleman  (a)^  the  Court  refused  to  or- 
der a  bail-bond  to  be  delivered  up^  because  the  defendant 
had  been  arrested  on  a  writ  in  which  the  initials  of  his 
christian  name  only  were  inserted ;  yet^  in  Reynolds  v. 
Hankin  (6),  where  a  defendant  was  arrested  under  similar 
circumstances,  the  Court  of  King's  Bench  held  it  to  be  ir- 
regular, and  said  that  it  was  not  sufficient  to  describe  a 
person  by  the  initials  of  his  christian  name  only.  This 
Court  acted  on  the  authority  of  that  case,  in  Taylor  v. 
Ruiherman:  and  notwithstanding  that  it  was  there  sug- 
gested that  the  defendant,  having  signed  the  bail-bond  in 
the  same  manner  as  he  was  described  in  the  writ,  might  be 
said  to  have  waived  the  irregularity,  the  Court  thought, 
that,  as  the  bail-bond  was  given  under  duress,  it  did  not 
cure  the  defect  in  the  writ. 

[Mr.  Justice  Gctselee  observed,  that,  if  the  bail-bond  were 
cancelled,  the  plaintiff  would  be  placed  in  a  fitr  worse 
situation  than  he  would  be  in  if  the  defendant  were  put  to 
hb  plea  in  abatement;  as,  in  the  one  case,  the  defendant 
might  be  arrested  on  another  writ,  whilst,  in  the  other, 
the  plaintiff  would  be  altogether  deprived  of  the  benefit 
of  bail.] 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Best  now  said — ^We  find  ourselves 
fettered  by  the  late  decisions  in  this  Court  and  the  Court  of 
King's  Bench,  in  the  cases  referred  to  by  my  brother  Bo- 
sanguetf  and,  as  the  party  in  this  case  may  have  acted  on 

(a)  2  Bob.  &  Pul.  466.  {b)  4  Bam.  &  Aid.  536. 
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these  decisions,  we  are  of  opinion  that  the  bail-bond  muat  1826. 
be  delivered  up  to  be  cancelled,  on  the  defendant's  enter- 
ing  a  common  appearance  and  undertaking  to  bring  no 
action,  as  was  done  in  Taylor  v.  Rutherman.  But  we 
beg  it  to  be  understood,  that,  in  future,  where  a  party 
signs  a  bill  of  exchange,  or  otherwise  describes  himself, 
by  his  initials  only,  if  he  refuse  to  give  his  full  christian 
name,  we  will  not  relieve  him  on  motion,  but  will  leave  him 
to  his  plea  in  abatement. 

Rule  absolute,  without  costs  (a)* 

(a)  See  Fakrhrodh  Y.Soliien,  10  B.  Moore,  322;  Smrnier  r.BattoH, 

ante,  p.  39. 


Brooke  v.  Carpenter.  E"mJ2! 

xHIS   was  an  action  on  the  case  against  the  defend-  inanacUonon 
ant  for  maliciously  lodging  a  detainer  against  the  plain-  {J*  d^fewEItl*' 
tiff  whilst  she  was  in  the  custody  of  the  warden  of  the  fo'  maUdoiuiy 

lodging  a  de- 

Fleeif  and  causing  her  to  be  detained  in  such  custody  tainer  against 
at  the  plaintiff's  suit  in  an  action  on  a  bill  of  exchange  deciaradon'  ^ 
for  10/.,  the  plaintiff  having  no  reasonable  or  probable  '^rn^wWc?* 
cause  for  such  detainer.  The  declaration  stated,  that  the  the  detainer  was 
defendant,  without  any  reasonable  or  probable  cause  of  ac-  termined  by  a^~ 
tion  against  the  plaintiff,  had  falsely  and  maliciously  caus-  Jy ^ifich^Uwaa 
ed  and  procured  a  detainer  to  be  lodged  against  her  at  the  ordered  that  the 

*  o  o  plaintiif  should 

office  of  the  warden  of  the  Fleet,  and  had  caused  her  to  be  be  diachaiged 

thereupon  kept  and  detained  in  prison  for  a  long  time,  ^dthep^oceld- 

to  wit,  &c.; — it  was  then  averred,   that  such  proceed-  ■Jl??**?^**/"" 

ings  were  thereupon  had  in  the  suit  on  which  she  was  rule  was  suffi- 

dent  evidence 
to  support  the 

allegation;  although  it  was  ol^ected,  that  it  was  obtained  merely  on  the  oath  (tf  the  plaintiff,  who 

would,  by  its  admiaiioD,  be,  in  effect,  giving  endence  in  her  own  cmuse. 
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^  SO  detained,  that,  in  Easier  Term,  1825,  by  a  certain 

BaooKB  rule  or  order  made  in  the  said  suit  by  the  Court  of  Com- 
carpkntkb.  '''^^  Ple4u,  it  was  ordered  that  the  defendant  in  that  suit 
(the  present  plaintiff)  should  be  discharged  out  of  the  cus- 
tody of  the  warden  of  the  Fleet  as  -to  the  plaintiff's  (now 
defendant's)  suit  in  that  action,  and  that  all  further  pro- 
ceedings in  the  cause  should  be  stayed,  and  the  bill  of  ex- 
change on  which  the  action  was  brought  be  delivered  up 
to  the  defendant;  and  that  the  said  action  was,  and  is,  by 
means  of  the  premises,  and  according  to  the  course  and  prac- 
tice of  the  said  Court,  wholly  ended  and  determined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Wesi- 
minster^  at  the  Sittings  after  the  last  Term,  the  warden  of  the 
Fleet  stated,  that  a  detainer  had  been  lodged  against  the 
plaintiff  by  the  defendant,  on  the  ^Ist  November ^  1824, 
for  the  sum  of  10/.,  which  he  alleged  to  be  due  to  him  as 
the  balance  of  a  bill  of  exchange ;  and  that  the  defendant 
was  the  only  detaining  creditor.  It  also  appeared  that  the 
plaintiff  had  applied  to  the  Court  to  discharge  him  out  of 
custody,  when,  on  cause  being  about  to  be  shewn,  it  was 
ordered  that  all  the  matters  should  have  been  referred  to  the 
Prothonotary*  A  clerk  from  the  Prothonotaries'  office  pro- 
duced a  rule  in  the  terms  stated  in  the  declaration,  and 
said  that  the  rule  was  obtained  on  the  affidavit  of  the 
plaintiff;  when  it  was  objected  for  the  defendant,  that  the 
rule  was  not  receivable  in  evidence,  as  it  did  not  shew  that 
the  original  suit  had  determined,  the  Court  having  merely 
ordered  all  further  proceedings  in  the  cause  to  be  stayed ; 
or  that,  at  all  events,  it  could  not  be  admitted  as  evidence 
of  a  malicious  detainer,  as  it  was  obtained  on  the  oath  of 
the  plaintiff,  the  then  defendant,  and  she  could  not,  ei- 
ther directly  or  indirectly,  give  evidence  in  her  own  cause. 
His  Lordship,  however,  was  of  opinion  that  the  rule  was 
admissible  for  the  purpose  of  shewing  that  the  former  suit 
was  at  an  end;  and  the  Jury  found  a  verdict  for  the 
plaintiff — damages  300/.,  leave  being  expressly  reserved 
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to  the  defendant  to  move  to  set  it  aside,  and  enter  a  non-         1825. 
auity  in  case  the  Court  should  he  of  opinion  that  the  rule       '    ^^  ^ 
ought  not  to  have  been  received  in  evidence.  «• 

Carpshtbr. 

Mr.  Serjeant  Wilder  on  a  former  day,  accordingly  ob- 
tuned  a  rule  umi ,  and  relied  on  the  case  of  Habershon  v. 
Trobjf(a),  where,  in  a  suit  for  maliciously  holding  the  plain- 
tiff to  bail,  the  cause  was  referred,  and  the  arbitrator  found 
diat  the  plaintiff  had  no  cause  of  action — Lord  Kenyan 
held,  that  the  evidence  of  the  arbitrator  was  inadmissible 
to  shew  what  transpired  before  him,  on  the  principle,  that 
the  parties  themselves  could  not  have  been  examined  in 
the  former  cause.  So,  here,  as  the  rule  was  obtained  on 
the  affidavit  of  the  pUiintiff,  she  could  not  avafl  herself  of 
it  in  this  suit. 

Mr.  Serjeant  Vanghan  and  Mr.  Serjeant  Lawes  now 
shewed  cause. — ^The  only  question  is,  whether  the  origi* 
nal  suit  on  the  biU  of  exchange  was  determined  according 
to  law.  There  can  be  no  doubt  that  it  was;  and  the 
rule  of  Court  was  properly  received,  and  is  conclusive  evi- 
dence of  the  fact.  In  Brutow  v.  Haywood  (ft),  Lord  El- 
lenborough  held,  that,  in  an  action  for  a  malicious  arrest, 
an  averment  that  the  suit  was  wholly  ended  and  deter- 
mined, was  proved  by  the  production  of  a  rule  to  discon- 
tinue upon  payment  of  costs,  and  shewing  that  the  costs 
had  been  taxed  and  paid ;  and,  although  the  case  of  Kiri 
V.  French  (c)  was  there  relied  on,  in  which  it  was  held, 
that,  in  an  action  of  this  nature,  in  order  to  shew  that  the 
former  suit  was  determined,  it  was  not  enough  to  put  in  a 
judge's  order  to  stay  proceedings  on  payment  of  costs,  and 
to  prove  that  the  costs  were  paid  accordingly;  yet  Lord 
EUenborough  drew  this  distinction,  and  said:  **  A  judge's 
order  to  stay  the  proceedings  may  not  be  enough  to  shew 

(a)  3  Esp.  N.  P.  C.  38.     (6)  4  Camp.  214 ;  S  C.\  Stark.  N.  P.  C.  48. 

(c)  1  Esp.  N.  P.  C.  80. 
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1825.         the  cause  determined  \  but,  where  there  is  a  rule  of  Court 
"  to  discontinue,  on  which  the  party  obtaining  it  has  acted 

v.  by  paying  the  costs,  I  think   this  is  at  least  primd  facie 

Carpenter.  gujaScient."  Although  the  rule  was  obtained  on  the  affi- 
davit of  the  plaintiff,  it  was  admissible  for  the  purpose  of 
shewing  that  the  former  suit  had  been  determined:  in  fact, 
it  was  the  only  evidence  of  its  determination.  Besides,  the 
'  rule  was  not  obtained  on  the  oath  of  the  plaintiff  alone; 
nor  was  it  drawn  up  on  an  ea:  parte  statement.  Both  par- 
ties were  before  the  Prothonotary;  and  there  can  be  no 
doubt  but  that  he  decided  according  to  the  merits.  A 
decree  in  Equity  is  founded  on  the  oath  of  the  party.  So,  a 
party  robbed  may  give  evidence  in  an  action  against  the 
hundred  for  the  robbery.  Convictions  by  magistrates, 
when  produced  in  evidence,  are  conclusive  as  to  the  facts 
stated  therein ;  and  they  are  obtained  on  the  oath  of  the 
parties.  If  a  rule  nisi  be  granted  on  the  affidavit  of  the 
party,  and,  no  cause  being  shewn,  it  is  made  absolute,  there 
can  be  no  doubt  but  that  such  rule  is  admissible  in  evi- 
dence, as  it  is  an  act  of  the  Court.  A  fortiori  the  rule  is 
receivable,  where  both  parties  have  appeared  and  been 
heard  by  the  Court;  and  here,  the  Prothonotary  was  ap- 
pointed by  the  Court  to  determine  the  question  between 
the  litigant  parties.  He  had  a  peculiar  jurisdiction,  and 
was  placed  in  the  situation  of  an  arbitrator.  In  Wame 
V.  Bryant  (a),  where  a  cause  was  referred  to  an  arbitrator, 
with  liberty  to  him,  if  he  should  think  fit,  to  examine  the 
parties,  it  was  held  that  he  might  examine  a  party  to 
the  suit  in  support  of  his  own  case — the  Court  saying : 
*'  the  arbitrator  is  to  exercise  his  discretion  in  all  cases, 
whether  he  will  allow  a  party  to  be  examined  at  all.  In 
practice,  many  causes  are  referred,  for  the  express  purpose 
of  having  the  parties  to  the  suit  examined,  which  cannot 
be  done  in  a  Court  of  law."  In  Cameron  v.  Reynolds  {b), 
a  rule  of  Court,  ordering  all  further  proceedings  in  an  ac- 

(a)  3  Barn.  &  Cress.  590.  {b)  Cowp.  406. 
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tion  to  be  stayed,  was  admitted  in  evidence  in  an  action         1B25. 
against  an  under-sheriff  for  breach  of  duty.  Biooes 


Mr.  Serjeant  Taddjf,  Mr.  Serjeant  Peaie,  and  Mr. 
Serjeant  Wilde,  in  support  of  the  rule. — It  was  incumbent 
on  the  plaintiff,  in  order  to  sustain  this  action,  to  shew  the 
determination  of  the  suit  in  which  the  writ  was  issued  and 
the  detainer  lodged  against  her.  The  rule  merely  directed 
that  all  further  proceedings  in  the  action  on  the  bill  should 
be  stayed ;  but  it  was  given  in  evidence  for  the  purpose 
of  shewing  that  the  suit  was  altogether  ended  and  deter- 
mined. The  principal  ground  of  objection  is,  that  the 
rule  was  obtained  on  the  affidavit  of  the  plaintiff  (lerself.  She 
could  not  have  been  called  to  prove  that  the  defendant  had 
no  cause  of  action  against  her  on  the  bill  of  exchange;  and 
in  Habershan  v.  Troby,  Lord  Kenyan  thought  that  an  ar- 
bitrator ought  not  to  be  permitted  to  disclose  what  trans* 
pired  before  him,  in  order  to  shew  that  the  plaintiff  was 
maliciously  held  to  bail  in  an  action  brought  against  him 
by  the  defendant,  upon  the  principle  that  the  parties  them* 
selves  could  not  have  been  examined  in  the  former  cause. 
So,  here,  as  the  rule  was  obtained  on  the  affidavit  of  the 
plaintiff,  it  would,  if  received,  have  the  effect  of  enabling 
her  to  give  evidence  in  her  own  cause ;  and  it  is  a  well 
known  principle,  that  that  cannot  be  done  through  indi- 
rect, which  may  not  be  accomplished  by  direct  means. 
In  Gilbert  on  Evidence  {a),  it  is  said,  that  ''in  an  ac- 
tion of  trespass,  the  indictment  for  the  same  trespass,  and 
verdict  for  the  same  trespass,  shall  not  be  given  in  evi- 
dence, if  the  indictment  be  only  found  on  the  party's  own 
oath ;  for,  if  the  party's  oath  be  no  evidence  in  his  own 
cause,  then  cannot  the  verdict  be  any  evidence,  that  is 
founded  only  on  the  party's  own  oath ;  for,  what  cannot 
be  made  evidence  directly,  cannot  be  made  evidence  by 

(a)  Page  30. 
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1825.         any  such  circuity.'*     In  Hathaway  v.  Barrow  (a),  which 

Brooke       ^^^  ^^  action  on  the  case  for  a  conspiracy,  it  appeared 

«•  that  the  defendants  had  been  convicted  of  the  same  con- 
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spiracy,  upon  an  indictment  preferred  against  them  by 
the  plaintiff;  and  Sir  James  Mansfield  refused  to  admit 
the  record  of  their  conviction  as  evidence  in  support 
of  the  action,  as  it  proceeded  partly  on  the  testimony 
of  the  plaintiffi  who,  if  it  were  admitted,  would  in  efiect 
be  swearing  in  his  own  cause.  The  same  principle  is  ap- 
plicable  to  this  case.  Although,  in  the  case  of  The  Kingw. 
Boston  (6),  A.  having  brought  an  action  against  J3.,  the  lat- 
ter filed  a  bUl  in  Equity  for  an  mjunction,  and,  after  answer 
put  in  by  A.,  denying  the  allegations  in  the  bill,  the  in- 
junction was  dissolved,  and  A,  was  afterwards  indicted 
for  perjury  alleged  to  have  been  committed  in  his  answer, 
and  the  indictment  came  on  to  be  tried  immediately  before 
the  action — it  was  held  that  B.  was  a  competent  witness 
in  the  prosecution,  and  had  properly  been  admitted  to 
give  evidence;  yet  that  was  on  the  ground  that  he 
could  not  avail  himself  of  the  conviction  of  ^4.  in  any 
civil  proceedings  between  them,  either  in  law  or  equity. 
In  Burdon  v.  Brownings  Sir  James  Mansfield  said  (c) :  **  In 
all  my  memory  an  idea  never  was  entertained,  that  a  con- 
viction proceeding  on  the  testimony  of  a  witness  who  was 
party  to  a  cifil  suit,  ever  could  be  made  use  of  by  that  party 
in  the  suit  in  which  the  perjury  was  committed.  It  would 
quite  militate  with  the  ^rst  principles  of  the  law  ctf  evi- 
dence.*' It,  therefore,  follows,  that,  although  the  record  of 
a  conviction  may  be  given  in  evidence  on  the  same  mat- 
ter, in  a  civil  action,  yet  it  must  sX  least  be  understood 
with  this  limitation,  that  the  party  who  offers  such  evi- 
dence was  not  a  witness  on  the  prosecution.  Although,  on 
an  indictment  for  robbery,  the  evidence  of  the  person  cob- 

(fl)  1  Camp.  161.  (6)  4  East,  572. 

(c)  1  TauDt.  522. 
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bed  may  be  admittedy  yet  the  necessity  of  the  case  abso-  ^^^' 
lutely  requires  it ;  for,  in  many  instances,  no  other  evidence  brooke 
can  be  adduced  than  the  testimony  of  the  party.  But 
here,  the  rule  of  Court  might  have  been  procured  on  other 
evidence,  and  without  the  affidavit  of  the  plaintiff;  and, 
as  the  present  action  could  only  be  supported  by  the  proof 
and  production  of  that  rule,  it  ought  not  to  have  been 
admitted.  At  all  events,  the  proof  of  the  several  pro- 
ceedings ought,  in  an  action  of  this  description,  to  corres- 
pond with  all  the  averments  in  the  pleadings ;  and  here,  the 
plaintiff  has  alleged  in  his  declaration  that  the  former  suit 
was  ended  and  determined,  whilst  the  rule  on  which  that 
allegation  is  founded  merely  states,  that  all  further  pro- 
ceedings in  that  cause  were  to  be  stayed. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there  is  no 
ground  for  this  application.  I  was  extremely  desirous  that 
it  should  be  made  to  the  Court,  as  I  had  no  note  of  my  sum- 
ming up  to  the  Jury,  and  I  feared  that  I  might  have  pressed 
the  admissibility  of  the  rule  of  Court  further  than  I  ought, 
and  applied  it  to  the  merits,  or  to  the  question  of  malice  or 
want  of  probable  cause,  so  as  to  influence  the  minds  of  the 
Jury.  But  it  has  now  been  admitted  that  the  rule  was 
only  used  for  the  purpose  of  shewing  that  the  original 
suit  was  at  an  end,  a  fact  which  it  was  incumbent  on  the 
plaintiff*  to  prove,  in  order  to  sustain  the  allegation  in  her 
declaration ;  and  I  am  clearly  of  opinion  that  it  was  ad- 
missible for  that  purpose,  as  it  was  the  only  evidence  by 
which  that  fact  could  be  proved.  If  the  rule  were  not  re- 
ceivable, it  would  be  impossible  to  prove  the  fact  that  the 
original  suit  was  terminated :  and,  if  so,  an  action  for  a  ma- 
licious arrest  could  in  few  cases  be  sustained.  If  the  argu- 
ment for  the  defendant  were  allowed  to  prevail  to  its  full  ex- 
tent, it  would  have  this  tendency,  vi«,^  that,  although  a 
suit  has  been  terminated  by  a  rule  of  Court,  however 
oppressive  and  unjust  the  proceedings  may  have  been, 
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1825.        8till  that  the  injured  party  could  have  no   redress  for 

Brooke       ^^^  wrong  he  had  sustained  thereby.     That  appears  to 

^'  he  a  most  dangerous  and   mischievous    doctrine.      Al- 
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though  in  Habershon  v.  Troby,  where  the  original  cause 
was  referred  to  arbitration,  and  the  arbitrator  made  his 
award  after  examination  of  the  parties,  and  an  inspection 
of  the  plaintiff's  books.  Lord  Kenyan  refused  to  admit 
the  arbitrator  as  a  witness  in  an  action  for  a  malicious  ar- 
rest ;  yet  there  it  was  proposed  that  he  should  be  examined 
as  to  the  facts  which  appeared  before  him;  and,  having 
found  that  the  plaintiff  had  no  cause  of  action,  he  certain- 
ly ought  not  to  have  been  permitted  to  depose  as  to  what 
transpired  before  him,  his  opinion  being  founded  on  the 
examination  of  the  parties,  which  could  not  have  been  re- 
ceived in  the  original  suit;  and  also  on  an  inspection  of  the 
plaintiff's  books,  which  the  plaintiff  could  not  have  been 
compelled  to  produce  at  the  trial ;  besides,  it  was  not  in- 
tended to  call  him,  to  shew  that  the  original  suit  had  termi- 
nated. But,  if  evidence  could  have  been  procured  dehors  the 
award,  to  shew  that  the  suit  had  been  legally  put  an  end 
to,  I  am  of  opinion  that  it  would  have  been  sufficient  to 
support  the  action  for  a  malicious  arrest:   if  not,  a  party 
might  suffer  the  greatest  injury  and  oppression,  without  be- 
ing enabled  to  procure  relief.     It  would  be  most  unjust  to 
say,  that  a  party  wrongfully  imprisoned  could  obtain  no  re- 
dress, because  he  had  assented  to  a  reference,  by  which  the 
justice  of  the  case  might  be  fully  attained  without  putting 
him  to  the  expense  of  a  trial,  or  protracting  the  term  of  his 
confinement.    Although  it  may  be  said  that  a  suit  is  not  ter- 
minated by  an  award,  yet,  if  it  can  be  proved  by  evidence 
not  before  the  arbitrator,  that  there  was  no  probable  cause 
of  arrest,  and  that  the  conduct  of  the  party  was  malicious, 
the  award  alone  would  not  prevent  the  injured  person  fironi 
seeking  redress.     What  are  the  facts  in  this  case  ? — ^The 
{daintiff  at  first  applied  to  the  Court  to  be  discharged  out 
of  custody,  when  we  recommended  that  all  the  matters  in 
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dispute  should  be  referred  to  the  Prothonotaryi  to  which         1825. 
both  parties  assented;  and  on  his  award  the  rule  of  Court       broore 
was  founded.   We  must,  therefore,  assume  that  there  was  v* 

no  probable  cause  for  the  plaintiff's  detainer;  and,  if  so, 
we  ought  not  to  discountenance  an  action  of  this  descrip* 
tion. — ^With  respect  to  the  objection  that  the  rule  was  not 
admissible,  as  it  was  obtained  on  the  aflSdavit  of  the  par- 
ty,— it  is  unnecessary  to  infringe  or  touch  on  the  general 
principle,  that  a  judgment  or  verdict  in  a  criminal  case 
cannot  be  used,  in  a  civil  suit,  by  the  party  on  whose  tes- 
timony such  verdict  was  obtained,  as  evidence  for  him  of 
the  fact  found  by  it;  for,  in  such  case,  a  conviction  is  no 
evidence  in  support  of  civil  rights*  But  there  are  cases 
where  that  principle  does  not  apply.  In  Johnson  v. 
Browning  (a),  which  was  an  action  for  a  malicious  prose- 
cution of  the  plaintiff's  wife  for  felony,  and  no  one  but 
hers«lf  was  present  at  the  time  the  supposed  felony  was 
committed.  Lord  Chief  Justice  Holi  allowed  her  oath, 
which  she  made  at  the  trial  of  the  indictment,  to  be  given 
in  evidence  to  prove  a  felony  committed;  ''  for  otherwise,** 
said  his  Lordship,  "  one  that  should  be  robbed  would  be 
under  an  intolerable  mischief;  for,  if  he  prosecuted  for 
such  robbery,  and  the  party  should  at  any  rate  be  acquit- 
ted, the  prosecutor  would  be  liable  to  an  action  for  a  mali- 
cious prosecution,  without  a  possibility  of  making  a  good 
defence,  though  the  cause  of  prosecution  were  ever  so  preg- 
nant.'* In  Butter's  Nisi  Prius  (6),  it  is  said :  "  The  grounds  of 
an  action  for  a  malicious  arrest  are,  on  the  plaintiff's  side, 
innocence;  on  the  defendant's,  malice.  However,  as  it  may 
come  to  be  left  to  a  Jury,  it  is  advisable  for  the  defendant  to 
give  proof  of  a  probable  cause,  if  he  be  capable  of  doing  it; 
and,  for  this  purpose,  proof  of  the  evidence  given  by  the  de- 
fendant on  the  indictment  is  good  (Cobb  v.  Cary  MidfL 
Mich.  1746).*'    There  are  also  instances  where  parties  in  a 

(a)  6  Mod.  216.  (6)  7th  £dit.,  by  Bridg«inaH,  14. 
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1825.         cause  are,  from  the  necessity  of  the  case,  permitted  to  be  ex- 
Brooke       aniined ;  as,  in  an  action  against  the  hundred,  on  the  statute 

»•  of  JVinton,    the  party  robbed  is   a  competent  witness 
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to  prove  the  robbery,  on  the  ground,  that,  m  sucn  a 

case,  no  person  is  near  the  spot  at  the  time  the  robbery  is 
committed,  except  the  thieves  and  the  party  plundered. 
Where,  therefore,  the  necessity  of  the  case  requires  it,  or 
it  is  absolutely  impossible  to  procure  other  testimony,  the 
parties  in  the  suit  may  be  examined ;  and  here,  the  rule  of 
Court  was  receivable,  on  the  principle  of  necessity;   as, 
without  it,  the  plaintiff  could  not  have  maintained  her  ac- 
tion»     But  it  has  been  said  that  the  rule  might  have  been 
obtained  by  other-  evidence,  independently  of  the  aflSda* 
vit  of  the  plaintiff.     Although  that  might  be  so,  yet  it 
would  be  too  much  for- us  to  say  that  a  rule  of  Court 
could  not  be  received  in  evidence,  because  it  was  obtained 
in  part  on  the  affidavit  of  the  applicant.     It  would  be 
most  unjust  and  oppressive.      A  party,  as  in  this  case, 
might  be  immured  in  prison,  when  none  but  himself  could 
fully  disclose  the  circumstances  which  led  to  his  confine- 
ment; and,  in  case  of  illness,  he  might  be  allowed  to  remain 
and  die  there,  unlesa  he  were  permitted  to  obtain  relief 
by  a  proper  apphcation  to  the  Court.     On  a  full  and 
explicit  statement  of  all  the  facts,  in  an  affidavit  made  by 
the  party,  we  may  give  redress,  where  it  appears  that  the 
cause  of  imprisonment  or  detention  is  unlawful  or  unjust. 
No  danger  can  arise  in  a  case  of  this  description;  and 
here  it  could  not  be  proved  that  the  original  suit  in  which 
the  plaintiff  was  detained  was  determined,  otherwise  than 
by  the  production  of  the  rule,  from  which  it  appears 
that  the  proceedings  were  ordered  to  be  stayed,  and 
the  bill  of  exchange  on  which   the  action  was  founded 
delivered  up  to  the  plaintiff.     On  an  application  to  the 
Court  for  relief,  or  to  set  aside  proceedings  for  irregu- 
larity, I  have  frequently  heard  complaints,  that  the  par- 
ty himself  has  made  no  affidavit,  as  he  alone  could  give  a 
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proper  account  of  the  transaction.    So,  here,  the  plaintiff        1825. 
was  best  able  to  state  all  the  circumstances  attending  the       brooke 

action  brought  agdnst  her.     I  am,  therefore,  of  opinion, ». 

that,  as  the  Prothonotary  ordered  the  bill  on  which  the 
original  action  was  brought  to  be  delivered  up  to  the  plain- 
tiff and  all  the  proceedings  in  that  suit  to  be  stayed,  and 
a  ru!e  of  Court  was  drawn  up  to  that  effect,  that  rule  was 
necessarily  admitted  in  order  to  shew  the  nature  of  the 
proceedings,  and  was  clearly  receiTable  for  that  purpose. 
This  rule,  therefore,  must  be  discharged. 

Mr.  Justice  Park  merely  expressed  his  concurrence,  as 
he  had  not  been  in  Court  during  part  of  the  argument. 

Mr.  Justice  Burrough. — Although  I  entertain  no  doubt 
whatever  on  this  point,  I  am  extremely  happy  that  it  has 
been  brought  before  the  Court.  The  only  purpose  for 
which  the  rule  was  produced  at  the  trial,  was,  to  shew  that 
the  original  suit  had  been  determined,  not  that  the 
plaintiff  in  that  suit  had  been  actuated  by  malice,  or  had 
detained  the  defendant  in  custody  without  reasonable  or 
probable  cause.  In  the  case  of  The  King  v.  Whiting  (a), 
which  was  an  information  for  a  cheat  in  obtaining  a  per- 
son's signature  to  a  note  of  100/.,  instead  of  5/.,  Lord 
Holt  rejected  the  testimony  of  the  person  supposed  to  have 
been  cheated,  as  his  Lordship  said,  that  though  the  ver- 
dict .on  the  information  could  not  be  given  in  evidence 
in  an  action  on  the  note,  yet  the  Court  was  sure  to  hear 
of  it  to  influence  the  Jury ;  but,  in  The  King  v.  Bray  {b\ 
Lord  Hardwicke,  after  reviewing  that  case,  decided,  that 
the  objection  went  rather  to  the  credit  than  to  the  compe- 
tency of  the  witness ;  and,  with  respect  to  the  possibility 
that  the  Jury  might  hear  of  the  verdict,  his  Lordship 
said,  that,  sitting  as  a  Judge,  he  could  only  hear  of  it  judi- 

(a)  1  Salk.  283.  (6)  Cas.  temp.  Hardw.  359. 
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1826.         cially.     It,  therefore,  follows  that  a  witness  is  not  incompe- 
Brooke       ^^^^  ^^  *^®  ground  that  the  verdict  may  afterwards  come 
»•  to  the  hearing  of  a  Jury,  in  an  action  brought  by  the  wit- 

ness himself.     Here,  however,  the  rule  was  not  produced 
for  that  purpose,  but  merely  to  shew  that  the  Court  or- 
dered the  proceedings  in  the  former  suit  to  be  stayed ; 
and  the  means  by  which  the  rule  was  obtained  was  quite 
immaterial,  whether  at  the  mere  instance  of  the  appli- 
cant or    otherwise.      She,   in  the  first   instance,  appli- 
ed to  be  discharged  out  of  custody.     The  application 
was  properly   founded  on  her  affidavit;   and   it  would 
be  most  injurious  to  the  liberty  of  the   subject  if  the 
present  objection  could  avail.      The  plaintiff  was  most 
unjustly  detained  in  prison  at  the  suit  of  the   defend- 
ant; and  the  only  mode  by  which  she  could  be   relieved, 
was,  by  an  application  to  the  Court.     She  surely  could 
not  have  been  prevented  from  making  that  application ; 
and,  in  the  result,  she  obtained  the  remedy  she  sought. 
We  left  it  to  the  Prothonotary  to  enquire  into  the  cir- 
cumstances of  the  case.     A  discretionary  power  was  vest- 
ed in  him,  and  the  ground  and  reasons  of  complaint  must 
necessarily  have  come   before  him   on    the   affidavit  of 
the   party  who  was  confined  in  gaol,   and  the  rule  was 
drawn  up  according  to  his  decision.     In  an  action  against 
the  hundred  for  a  robbery,   the  party  robbed  may  be  a 
witness,  ex  necessitate,  although  he  has  an  interest  in  the 
result.      So,  in  many  cases,  where,  from  their  nature,  it 
is  impossible  to  procure  other  testimony,  the  evidence  of 
the  party  in  the  cause  may  be  received.     Here,  the  rule  of 
Court  was  receivable  from  necessity,  as,  without  it,  this 
action  could  not  have  been  supported ;  and  its   having 
been  obtained  on  the  affidavit  of  the  party  appears  to  me 
to  be  immaterial. 

Mr.  Justice  Gaselee. — Although  this  question  has  been 
argued  at  very  considerable  length,  it  appears  to  mc  to  lie 
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in  a  very  narrow  compass.  In  order  to  sustain  an  action  on  1826. 
the  case  for  a  malicious  arrest  or  detainer  of  a  party  in  cus-  bbooek 
tody,  it  is  incumbent  on  the  plaintiff  to  prove  that  the  suit  ^  »• 
in  which  he  was  arrested  or  detainedj  is  determined; 
otherwise,  it  may  happen  that  the  plaintiff  in  that  ac- 
tion may  obtain  a  verdict,  by  which  it  would  be  evident 
that  there  was  no  ground  to  support  the  action  for  a 
malicious  arrest.  But  it  is  also  necessary  for  the  plaintiff, 
in  an  action  of  this  description,  to  allege  in  his  decla- 
ration, not  only  the  determination  of  the  suit  in  which 
the  writ  was  sued  out,  but  the  means  by  which  such  suit 
was  ended.  Here,  the  original  suit  was  determined  by 
a  rule  of  Court,  and  that  fact  could  only  be  proved  by 
the  production  of  the  rule  itself.  It  was  not  given  in 
evidence  with  a  view  to  affect  the  merits  of  the  case ; 
but  merely  to  shew  that  the  proceedings  in  the  former 
suit  had  been  put  an  end  to.  It  was,  therefore,  imma- 
terial by  what  particular  mode  the  rule  had  been  obtain- 
ed ;  for  it  was  not  used  for  the  purpose  of  enhancing  or 
adding  to  the  damages,  or  of  influencing  or  prejudicing  the 
minds  of  the  Jury.  The  rule  does  not  state  any  of  the 
circumstances  of  the  former  suit,  or  that  the  Court  had 
directed  the  cause  to  be  referred  to  the  Prothonotary,  or 
that  he  had  made  his  award.  If  the  award  had  been  set 
out,  it  might  have  raised  a  different  question.  Although 
a  verdict  or  judgment  in  a  criminal  case  cannot  be  used  in 
a  civil  suit  by  the  party  on  whose  testimony  such  verdict 
was  obtained ;  yet  there  are  several  instances  where  such 
evidence  is  admissible,  although  it  may  tend  to  produce  an 
unfavourable  impression ;  for  instance,  the  confession  of 
a  prisoner,  made  voluntarily,  is  not  only  evidence  against 
him  on  his  trial,  but  may  also  implicate  others.  So,  in 
civil  actions,  a  party  may  be  bound  by  his  own  admissions, 
which  are  receivable  in  evidence  against  him.  If  a 
writ  oi  Ji.fa.i  under  which  the  goods  of  a  party  have 
been  seized  in  execution,  be  set  aside  by  a  rule  or  order  of 
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the  Court,  for  irregularity,  there  can  be  no  doubt  that, 
in  an  action  of  trespass  against  the  Sheriff  for  an  illegal 
seizure  under  the  writ,  the  rule  to  set  it  aside  may  be 
produced  in  evidence,  although  it  was  obtained  on  the 
affidavit  of  the  party  against  whom  the  writ  was  sued  out. 
Here,  however,  the  rule  was  merely  produced  to  shew 
that  the  former  suit  was  determined,  which  it  was  in- 
cumbent on  the  plaintiff  to  prove,  in  order  to  sustain  the 
allegation  in  her  declaration. 

Rule  discharged. 


Nov,  25M. 


A  policy  of  as- 
surance, under- 
written by  a 
company  of  se* 
veral  ship-own- 


SxiioNG  V,  Harvev. 

Jl  HIS  was  an  action  of  assumpsit  on  a  policy  of  assur- 
ance.    The  declaration  stated,  that  the  plaintiff,  before, 
and  at,  and  after  the  time  of  making  the  policy  of  assur- 
er8,who"did*e-  ancc  therein-after  mentioned,  to  wit,  on  the  1 5th  Febru- 

verally  and  re- 
spectively, but     ary^  1822,  and  from  thence  continually  until  the  Idth  Feb- 

pMtncrsbip^V"  ^«^^y>  1823,  was  a  ship  owner,  and  member,  together  with 

the  one  for  the    the  defendant  and  divers  other  persons,  of  a  certain  so- 
other of  them,  ^     ^  . 

but  each  only  in  cicty  or  association,  called  the  Pacific  Association;  and  that 
and  on  his  own    the  ship  or  vcsscl  therein- after  mentioned,  was,  before  and 

aii^agJceTh,"-  ^^  ^^^  ^^^  ^^  ^'*^  ^^*®  ^"^  making  of  the  poUcy,  to  wit,  on 
sure  each  other's  the  said  15th  February y  1822,  admitted  into  and  entered 

ships  for  one  .  . 

year,  is  not  ii-    in  the  Said  society ;  that  the  plaintiff,  theretofore,  to  wit, 
stomte^e  Gco.^    o"  the  7th  March,  1822,  caused  to  be  made  a  certain 

],  c.  18. 

By  a  regula- 
tion of  an  assurance  company,  which  was  indorsed  on  and  made  part  of  the  policy,  it  was  pro- 
vided "  that,  in  case  of  lo^s  or  average,  the  same  should  be  paid  for  at  two  months  from  adjust- 
ment" The  plaintiff  in  his  declaration  alleged  that  he  was  always  ready  and  willing  to  adjust,  but 
that  the  defendant  and  the  committee  refused  to  do  so : — Held,  that  the  adjustment  was  not  a  con- 
dition precedent;  but  that  the  plaintiff  was  entitled  to  recover  on  proof  that  he  applied  for  the  ad- 
justment. 

A  tender  must  be  unconditional  and  of  the  precise  sum  due.  Therefore,  where  a  plaintiff  had 
separate  demands  for  various  sums  of  unequal  amount  against  several  persons,  an  offer  of  an  aggre- 
gate sum  in  discharge  of  the  debts  of  all,  will  not  support  a  plea  alleging  the  tender  of  a  fractional 
part  for  the  debt  of  one. 
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policy  of  assurance,  purporting  thereby  and  containing  1825. 
therein  that  the  plaintiff^  as  well  in  his  own  name,  as  for 
and  in  the  name  and  names  of  all  and  every  other  person 
or  persons  to  whom  the  same  did,  might,  or  should  apper- 
tain, in  part  or  in  all,  did  make  assurance,  and  cause  him* 
self,  themselves,  and  every  of  them,  to  be  insured,  lost  or 
not  lost,  at  and  from  any  port  or  ports,  place  or  places,  not 
excepted  in  that  policy,  or  the  rules  of  the  Pacific  Associ- 
ation^ upon  the  body,  tackle,  &c.,  of  the  ship  JVaterho, 
beginning  the  adventure  on  the  ship  from  the  15th  Feb- 
ruary, 1822,  to  the  15th  February,  1823,  for  1500/., 
against  all  perils  and  losses ;  the  assurers  agreeing  to  con- 
tribute each  one  according  to  the  rate  and  quantity  of  his 
sum  therein  assured,  and  confessing  themselves  paid  the 
consideration  due  to  them  for  that  assurance  by  the  assured, 
at  and  after  the  rate  of  twelve  guineas  per  cent,  per  annum. 
The  plaintiff  then  averred,  that  the  rules  and  regulations 
of  the  Pacific  Association  mentioned  in  and  referred  to  by 
the  policy,  and  an  indorsement  thereon,  were  as  follow : — 
First,  **  that  Messrs.  Thomas  Jackson,  John  Philips,  S,  F. 
Somes,David  Uewson,  Samuel  Bryan,  Richard  Harvey,  and 
Benjamin  Barrett,  be  appointed  a  committee  for  settling 
averages  and  managing  the  affairs  of  the  association  for 
the  then  present  year,  who  should  be  precluded  from  ac- 
cepting the  like  office  in  any  other  assurance  society  of 
the  same  nature/'  Several  other  rules  or  regulations  were 
then  set  out,  amounting,  in  the  whole,  to  twenty-four; 
the  third  of  which  was,  ''  that,  before  any  ship  should  be 
insured,  there  should  be  paid  five  shillings  per  cent  on  the 
sum  insured,  towards  defraying  the  necessary  expenses, 
and  there  should  also  be  paid  the  charge  for  the  policy  and 
powec  of  attorney,  and  two  guineas  for  survey ;" — Eighth, 
''  that  no  sails  cut  away  or  lost  (save  and  except  those  go- 
ing with  the  masts),  nor  cables  washed  from  the  decks, 
should  be  allowed  under  average;" — Fourteenth,  "that,  in 
case  of  loss  or  average,  the  same  should  be  paid  for  at 
two  months  from  adjustment;" — Lastly,  "  that  the  several 
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1825,        ship-owners  whose  names  were  there-under  written,  did 
severally  and  respectively,  but  not  jointly  or  in  partner- 
ship, or  the  one  for  the  other  of  them,  but  each  of  them 
Harvey.       ^j^jy  jjj  |jjg  ^^^  name,  and  on  his  own  account,  thereby 

mutually  agree  to  insure  each  other's  ships,  from  twelve 
o  clock  at  noon  of  the  day  of  entry  of  each  vessel  into  that  as- 
sociation, until  twelve  o'clock  at  noon  of  the  15th  Febru" 
artff  1883;  and  that  the  foregoing  rules  were  and  always 
should  be  considered  as  binding  upon  all  the  members,  as 
if  inserted  in  and  made  a  component  part  of  the  policies." 
The  plaintiff  then  averred,  that  the  policy  of  assurance, 
with  the  said  memorandum  and  indorsement,  was  so  made 
by  him  for  and  on  the  part  and  behalf  of  himself;  that  the 
assurance  so  made  was  made  for  the  sole  use  and  benefit 
of  himself;  and  that  the  said  writing  or  policy  of  assur- 
ance was  subscribed  with  the  name  of  the  defendant  and 
divers  other  persons,  by  an  agent  of  the  said  several  per- 
sons, as  assurers  for  the  sum  of  1500/.,  upon  the  premises 
in  the  policy  of  assurance  mentioned;  that  thereupon,  in 
consideration  of  the  premises,  and  that  the  plaintiff  had 
paid  five  shillings  per  cent  on  the  said  sum  of  1500/.  to- 
wards defraying  the  necessary  expenses,  and  also  the 
charges  due  according  to  the  third  rule  or  regulation  above 
mentioned ;  and  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  had  undertaken,  and  faith- 
fully promised  the  defendant,  to  perform  and  fulfil  all 
things  in  the  said  policy  of  assurance,  memorandum,  and 
rules  and  regulations  contained,  on  his  part  and  behalf 
to  be  done,  performed,  and  fulfilled,  the  defendant  under- 
took, and  promised  the  plaintiff,  that  he  would  become  and 
be  an  assurer  to  the  plaintiff  for  his  part  and  proportion 
of  the  said  sum  of  1500/.,  of  and  upon  the  said  ship  or 
vessel,  upon  the  terms,  and  according  to  the  policy  of.  as- 
surance, memorandum,  and  rules  and  regulations,  and 
would  perform  and  fulfil  all  things  in  the  said  policy  of 
assurance,  memorandum,  and  rules  and  regulations  con- 
tained, on  his  part  and  behalf  to  be  performed  and  ful- 
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filled ;  and  that  the  said  ship  or  vessel  was,  from  the  day       _15^ 
of  the  date  of  the  same  policy  of  assorancej  to  wit,  on  the 
said  1 5th  February^  18l^,  admitted  into  and  entered  in 
the  said  society  or  association.     The  plaintiff  then  aver- 
red, that  he  was  interested  to  the  extent  of  the  sum  in- 
sured, and  that  the  ship,  hy  the  mere  perils  and  dangers 
of  the  seas,  and  hy  stormy  and  tempestuous  weather,  and 
the  yiolence  of  the  winds  and  waves,  was  stranded,  strained, 
bulged,  broken,   damaged,   and  lessened  in  value;    and 
thereby  the  plaintiff  was  obliged  to  lay  out  a  large  sum  of 
money,  to  wit,  1000/.,  in  repairing  the  damage  and  injury 
so  done,  to  cast  and  throw  goods  overboard,  and  to  be  pi- 
loted, conducted,  and  assisted,  into  the  port  of  Savannah^ 
by  part  of  the  crew  of  another  vessel ;  by  reason  whereof, 
general  average  losses  became  chargeable,  the  proportion 
whereof  payable  by  the  defendant  amounted  to  a  large  sum, 
to  wit,  1000/.     The  plaintiff  then  averred,  that,  from  the 
time  of  the  loss,  he  bad  always  been  willing  that  such  losses 
or  damage  should  be  adjusted  according  to  the  rules  of 
the  Association,  of  which  the  defendant  had  notice;  and 
that  the  plaintiff  had  requested  the  defendant  and  the 
committee  for  managing  the  affairs  of  the  society,  to  settle 
or  adjust  the  losses  and  damage ;  but  that  they  refused  to  do 
so,  although  a  reasonable  time  for  that  purpose  had  longsince 
elapsed,  and  that  the  space  of  two  months  had  elapsed  since 
the  time  when  the  adjustment  ought  to  have  been  made :  by 
means  of  which  said  several  premises,  the  defendant  be- 
came and  was  liable  to  pay  to  the  plaintiff  the  sum  of  300/., 
being  his  proportion  of  the  said  sum  of  1500/.,  according 
to  the  true  intent  and  meaning  of  the  policy,  and  his  said 
promise  and  undertaking  so  by  him  made  in  manner  and 
form  aforesaid. 

There  were  tiiree  other  counts,  in  which  the  terms  of 
the  policy  and  statement  of  the  loss  were  varied.  To  these 
were  added  the  common  money  counts. 

The  defendant  pleaded,  that,  as  to  the  alleged  supposed 
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1825.  necessity  of  piloting,  conducting,  and  assisting,  the  said  ship 
Waterloo  into  the  port  of  Savannah,  by  part  of  the  crew  of  a 
certain  other  ship,  and  as  to  the  residue  of  the  demands  in 
the  declaration,  except  as  to  the  sum  otSL  2s.  9cf.,  he  did 
not  undertake  or  promise  in  manner  and  form  as  the 
plaintiff  had  complained  against  him ; — and,  as  to  the  said 
sum  of  32.  2«.  9cf.,  he  pleaded  a  tender,  which  was  nega- 
tived by  the  plaintiff  in  his  replication ;  whereupon  issue 
was  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
haU,  at  the  Sittings  after  the  last  Term,  it  appeared  that 
the  plaintiff  and  defendant  were  ship-owners,  and  mem- 
bers of  the  Pacific  Association,  and  that  they  had  mutu- 
ally agreed  to  insure  each  other's  ships,  according  to  the 
last  regulation  indorsed  on  the  policy,  and  set  out  by  the 
plaintiff  in  his  declaration;  that  the  ship  Waterloo,  of 
which  the  plaintiff  was  owner,  had  run  upon  the  Tortus 
gas  shoals  on  the  coast  of  Florida,  in  the  course  of  her 
homeward  voyage  from  Jamaica  to  London,  within  the  pe- 
riod for  which  the  assurance  was  effected,  vix,  previously 
to  the  15th  February,  1823;  and  that  she  sustained  a  con- 
siderable injury;  that,  after  throwing  part  of  her  cargo 
overboard,  she  was  got  off  the  shoals  in  the  afternoon 
of  the  day  in  which  she  ran  upon  them,  through  the  as- 
sistance of  the  crew  of  a  privateer  sailing  under  Colombian 
colours,  who  acted  under  the  direction  of  some  pilots, 
termed  wreckers,  from  New  Providence;  to  each  of  whom 
the  plaintiff,  who  was  on  board  the  Waterloo,  gave  a  por- 
tion of  the  cargo,  by  way  of  remuneration  for  their  services. 
But  instead  of  proceeding  to  Havannah,  which  was  the 
nearest  port,  or  to  New  Providence,  the  plaintiff  took  the 
lieutenant  and  six  of  the  crew  of  the  privateer  into  the 
Waterloo,  and  sailed  to  the  Savannah,  a  port  in  the  Unit- 
ed StcUes,  of  which  country  the  lieutenant  of  the  privateer 
was  a  native.     The  lieutenant,   on  his  arrival,  instituted 
n  suit  in   the  Admiralty  Court  at  Savannah,  for  salvage. 
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when  12,000  dollars  were  awarded  to  the  privateer  for  her        1825. 
services,  although  the  whole  of  the  cargo  on  board  the 
Waterloo^  at  the  time  of  the  accident,  was  worth,  or  had 
cost,  only  £4,000  dollars.     On  the  plaintiff*s  return  to 
this  country,   thef  members  of  the  Pacific  Association, 
suspecting  that  he  had  been  guilty  of  fraud  or  conni- 
vance with  the  lieutenant  of  the  privateer  in  the  pro- 
ceedings at  the  Savannah,  required  him  to  attend  before 
a  committee ;  and,  on  his  attendance,  he  was  asked  how  he 
became  possessed  of  a  sum  exceeding  5,000  dollars,  with 
which  he  himself  had  purchased  at  Savannah  a  consider* 
able  part  of  the  cargo  which  had  been  sold  to  satisfy 
Ae  decree   for  salvage;    and,  on  his  declining  to  an- 
swer that  question  to  the  satisfaction  of  the  committee, 
they  refused  to  adjust  or  settle  the  average,   although 
he  demanded  an  adjustment.     He  then  commenced  dif- 
ferent actions  on  the  policies,  in  which  he  sought  to  re- 
cover the  above  sum  of  1500/.    The  members  of  the  As- 
sociation, through  their  agent,  offered  to  pay  the  plain- 
tiff 4002'.  lis.  Id.  in  full  of  his  demand;  and,  on  the  agent 
being  called  as  a  witness  to  prove  that  fact,  he  deposed, 
that,  on  the  7th  August ,  1823,  he  offered  the  plaintiff 
to  pay  him  that  sum,  and  said,  that  it  was  in  full  of  his  de- 
mand for  the  proportions  to  which  the  several  subscribers 
to  the  policy  were  liable;  that  he  produced  the  state- 
ment of  the  proportions  to  the  plaintiff;  and  that  in  it  was 
contained  the  sum  of  3L  2s,  9c/.,  being  the  amount  for  which 
the  defendant  was  liable;  that  the  plaintiff  began  reading 
the  statement,  but  left  the  witness  abruptly  before  he  could 
inform  the  plaintiff  what  part  of  the  money  was  inserted 
therein  on  account  of  the  defendant ;  that  he,  the  witness*  on 
the  same  day,  went  to  the  office  of  the  plaintiff's  attornies; 
that  he  saw  one  of  them,  and  tendered  him  the  same  sum 
of  400/.  lis.  ld.y  and  told  him  that  it  was  in  full  of  the 
plaintiff's  demand  for  the  proportions  to  which  the  sub- 
scribers to  the  policy  were  liable;  that  he  read  over  to  him 
the  statement  containing  the  several  proportions,  but  that 
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183&  the  pkintiiTs  attorney  declined  receiving  the  amount  ten- 
dered ;  that  the  witness  then  saw  the  other  of  the  plain- 
tiff's attomiesy  and  made  the  like  offer  to  him,  but  that  he 
also  declined  to  receive  the  above  sum,  saying,  that  it  was 
too  small,  and  that  much  more  was  due;  when  the  witness 
told  him  that  S/.  2s.  9d.  was  on  the  defendant's  account. 
On  the  witness  being  asked  if  he  had  tendered  the  latter 
sum  to  either  of  the  parties,  he  said  that  he  did  not,  as 
he  had  nothing  less  than  a  10/.  note  with  him  at  the  time. 
The  Jury  found  a  verdict  for  the  plaintiff,  and  stated  that 
they  thought  that  he  had  been  guilty  of  no  misconduct  in 
going  to  Savannah^  but  that  all  he  did  there  was  fraudu- 
lent, thereby  negativing  that  part  of  his  claim  in  which  he 
sought  to  recover  under  the  decree  for  salvage;  and  it  was 
agreed  to  refer  it  to  an  arbitrator  to  determine  whether 
the  above  sum  of  400/.  lis.  Id.  tendered  to  the  plaintiff,  was 
sufficient  to  pay  the  amount  of  the  particular  and  general 
average  loss,  independently  of  the  salvage. 

Mn  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered,  or  a  verdict  entered  for  the  defend- 
ant, or  that  the  judgment  might  be  arrested,  on  the  grounds, 
—firsts  that  the  tender  proved  to  have  been  made  by  the 
agent  of  the  association  to  the  plaintiff  and  his  attor- 
nies,  was  sufficient  to  support  the  plea;— ^ecoitc/Zy,  that 
the  policy  was  illegal  and  void  under  the  statute  6  Geo. 
1,  c.  18; — and,  lastly,  that  the  declaration  was  insufficient, 
and  could  not  be  supported,  as  the  adjustment  of  the  loss 
by  the  committee  was  in  the  nature  of  a  condition  prece- 
dent, which  ought  to  have  been  alleged,  or  at  all  events  to 
have  been  proved,  before  the  plaintiff  could  be  entitled  to 
recover  under  the  fourteenth  regulation,  which  was  in- 
dorsed on  the  policy,  and  set  out  in  the  declaration. 

Mr.  Serjeant  Taddy  now  shewed  cause. — There  is  no 
ground  whatever  for  saying  that  the  policy  is  illegal  or 
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against  the  statute  6  Oeo.  1^  as  each  subscriber  or  mem-  1825. 

ber  of  the  association  is  individually  and  severally  liable 
to  the  amount  of  his  subscription ;  nor  can  the  associa- 
tion be  considered  as  a  partnership,  as  there  is  no  provi- 
sion in  the  policy  to  render  all  the  members  liable  in  case 
of  the  insolvency  of  one;  neither  is  there  any  joint-stock, 
or  interest,  or  profit  and  loss,  to  be  divided  among  the 
members. — The  adjustment  by  the  committee  was  not  a 
condition  precedent  which  the  plaintiff  ought  to  have  al- 
leged in  hb  declaration ;  nor  was  he  bound  to  prove  it. 
He  averred,  that,  although  he  was  ready  and  willing  to  ad- 
just, according  to  the  rules  of  the  association,  and  request- 
ed the  defendant  so  to  do,  yet  that  both  he  and  the  com- 
mittee refused ;  and,  whether  they  did  or  not,  was  a  ques- 
tion of  fact  for  the  Jury.     Besides,  by  the  fourteenth  re- 
gulation on  the  policy,  the  loss  or  average  was  to  be  paid 
for  in  two  months  from  adjustment ;  and  the  plaintiff  al- 
leged that  the  defendant  refused  to  adjust,  although  the 
two  months  had  elapsed.     In  Hotham  v.  The  East  India 
Company  {a),  a  covenant  in  a  charter-party,  "  that  no  claim 
should  be  admitted,  or  allowance  made,  for  short  tonnage, 
unless  such  short  tonnage  should  be  found  and  made  to 
appear  on  the  ship's  arrival,  on  a  survey  to  be  taken  by 
four  ship-wrights  to  be  indifferently  chosen  by  both  par- 
ties," was  held  not  to  be  a  condition  precedent  to  the 
plaintiff's  right  of  recovering  for  short  tonnage ;   but  a 
matter  of  defence  to  be  taken  advantage  of  by  the  de- 
fendants ;  and  the  not  averring  the  performance  in  the  de- 
claration, was  held  to  be  no  ground  for  arresting  the  judg- 
ment ;  for,  that,  if  a  defendant  prevent  the  performance  of 
a  condition  precedent  by  his  neglect  and  default,  it  is  equal 
to  performance  by  the  plaintiff.     So,  here,  as  the  defend- 
ant refused  to  adjust,  after  having  been  requested  by  the 
plaintiff  to  do  so,  it  was  equal  to  performance  on  the 
part  of  the  latter. 

(a)  1  Term  Rep.  638 ;  S.CA  Doug.  272. 
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1826.  Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  WUde,  in 

support  of  the  rule. — As  the  agent  to  the  association  prov- 
ed that  he  offered  the  plaintiff*  and  his  attornies  a  certain 
sum  in  full  of  his  demand,  and  told  one  of  the  latter  that 
it  included  the  defendant's  contribution  to  the  insurance, 
amounting  to  3L  2s.  9d.t  it  was    sufficient  to  support 
the   plea;    particularly  as  the  attorney  did  not  object 
to  the  tender  on  the  ground  that  the  money  was  not 
produced,  but  merely  said  that  it  was  not  sufficient. — 
It  may  be  admitted  that  the  policy  is  not  illegal  or  void 
under  the  statute  6  Geo.  1,  c.  18.     In  DoweU  v.  Moon  (a), 
a  policy  by  a  club  of  mutual  under>writers,  where  the 
members  were  not  responsible  for  the  solvency  of  each 
other,  was  held  to  be  valid,  although  the  sums  which  they 
respectively  insured  were  not  specified  on  the  face  of  the 
policy.      There,   the  regulation   was  in  terms  precisely 
similar  to  the  last  rule  indorsed  on  this  policy ;  and  Lord 
Chief  Justice  Gibbs  said :  *'  The  members  of  the  associ- 
ation cautiously  guard  against  any  joint  liability.    Accord- 
ing to  the  terms  of  their  agreement,  [if,  when  a  loss  hap- 
pens, any  of  the  members  are  insolvent,  the  owner  of  the 
ship  which  is  lost  has  no  claim  for  their  share  of  the  contri- 
bution upon  the  other  parties  to  the  policy." — But  with 
respect  to  the  adjustment  by  the  committee,  it  was  clearly 
a  condition  precedent,   as  the  chief  object  the  members 
of  the  association  had  in  view,  was,  to  avoid  expenses 
which  might  arise  in  the  settlement  of  losses ;   and  the 
mere  allegation  that  the  plaintiff*  requested  the  committee 
to  adjust,  is  not  a  sufficient  performance  of  the  condition 
on  his  part.    The  committee  were  to  make  the  adjustment, 
and  not  the  defendant ;  and  the  plaintiff^  has  merely  averred 
that  they  refused  to  do  so.     He  should  have  laid  all  the 
circumstances  attending  the  loss  before  them,  in  order  to 
enable  them  to  come  to  an  adjustment.     In  Worsley  v. 

[a)  4  Camp.  166. 
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Wood(a)f  by  the  proposals  of  an  infturaooe  oompany  18S5. 
against  fire,  it  was  stipulated,  that  persons  insured  should 
give  notice  of  a  loss  forthwith,  and  deliver  in  an  account, 
and  procure  a  certificate  of  the  minister  and  oburchward*- 
ens,  importiog  that  they  knew  the  charaeter,  &c»,  of  the 
insured; — and  it  was  held,  that  the  procuring  such  a  certir 
ficate  was  a  condition  precedent  to  the  right  of  the  assur* 
ed  to  recover,  and  that  it  was  immaterial  that  the  minister 
and  churchwardens  wrongfully  refused  to  sign  the  certifi- 
cate. In  the  case  of  a  condition  precedent,  however]  im<- 
probable  the  thing  may  be,  it  must  be  complied  with,  or 
the  right  which  was  to  attach  on  its  being  performed  does 
not  vest.  Here,. the  main  object  of  the  members  of  the 
association  was,  that  losses  should  be  adjusted,  and  the 
amounts  paid  within  a  certain  period  after  adjustment;  and, 
as  no  such  adjustment  ever  took  place#  the  plaintiff*  was 
not  in  a  situation  to  sue  the^  defendant  on  the  policy* 

Lord  Chief  Justice  BBST.-*-Several  objections  have  been 
raised  against  the  plaintiff^'s  right  to  recover  in  this  action. 
It  was  at  first  insisted  that  the  policy  was  void,  as  being 
in  contravention  of  the  statute  6  Geo.  1,  c.  18,  which  was 
passed  to  secure  certain  powers  and j  privileges  to  two 
chartered  companies,  vus.  the  Royal  Exchange  and  the 
London  Assurance  Companies,  for  the  assurance  of  ships 
and  merchandises  at  sea,  and  to  render  void  all  policies 
of  other  societies,  co^partners,  or  persons^  insuring  as 
partners.  But  that  statute  permitted  private  persons  to 
assure  and  under^write  policies  as  they  were  accustomed 
to  do  before  the  act  was  passed  (6).  ^  Here,  the  assur* 
ed,  and  all  the  under*writers  named  in  the  policy,  are 
members  of  a  society  or  association  for  the  insurance  of 
each  others*  ships,  and  each  member  is  individually  re- 

(a)  (y  Term  Rep.  710  (in  error);  5.  C.  2  H.  Bl.  674. 

(6)  Sect.  12. 
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1825.  sponsible  for  any  loss  that  may  happen  to  the  assur- 
ed|  according  to  the  terms  of  his  separate  contract;  for,  by 
the  last  regulation,  it  is  expressly  provided  *^  that  the  seve- 
ral ship-owners  whose  names  were  thereunder  written, 
did  severally  and  respectively,  but  not  jointly  or  in  partner- 
ship, or  the  one  for  the  other  of  them^  but  each  of  them  only 
in  his  own  name,  and  on  his  own  account,  thereby  mutu- 
ally agree  to  insure  each  other's  ships  for  one  year,  and 
that  the  rule  should  be  considered  as  bin^g  upon  all  the 
members,  as  if  inserted  in  and  made  a  compmient  part  of 
the  policies/'  As,  therefore,  each  member  is  only  liable 
to  the  extent  of  his  subscription,  the  association  does  not 
constitute  a  partnership ;  and,  as  there  was  no  joint  con- 
tract, it  does  not  fall  within  the  meaning  or  operation  of 
the  statute.  The  great  advantage  to  be  derived  from  in- 
suring in  such  a  society,  is,  that,  instead  of  trusting  to  ge- 
neral under*writerS|  the  members  rely  on  the  responsibility 
of  each  other,  for  none  are  admitted  but  those  who  have 
ships  of  their  own,  which  therefore  stand  as  a  security 
for  any  losses  to  which  the  parties  may  be  liable.  In  order 
to  render  the  policy  void  within  the  meaning  of  the  statute, 
it  must  be  shewn  that  each  one  of  the  members  under- 
takes for  the  solvency  of  the  rest.  But  that  is  not  so, 
for  each  is  only  liable  according  to  his  own  proportion; 
and  what  he  under-writes  is  for  his  own  benefit,  and  on  h» 
own  ship.  The  members  have  most  cautiously  guarded 
against  any  joint  liability.  I  am  extremely  happy  to  be 
enabled  to  come  to  the  conclusion,  that  there  is  no  illega- 
lity in  this  case,  as  associations  of  this  description  are  ex- 
tremely useful,  and  tend  to  prevent  litigation.  Mem- 
bers of  such  societies  are  not  induced  to  ta]^e  such  tech- 
nical objections  as  general  under-writers  are  frei]uent]y 
in  the  habit  of  doing ;  besides,  they  can  detect  frauds  in  the 
assured  with  greater  facility,  and  will  not  set  up  disho- 
nourable defences,  in  contravention  of  law,  and  of  fair 
and  bondjide  claimants. 
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It  has  been  insisted  in  this  case,  that  the  tender  made         1825. 
to  the  plaintiff  and  his  attomies  was  sufficient  to  sup- 
foH  the  defendant's  plea,  and  was  consequently  a  bar 
to  this  action ;  but  I  am  of  opinion  that  it  was  not  a 
good  tender,  as  it  was  offered  in  fuU  for  the  plaintiff's 
demand  on  all  the  members,  and  was  not  confined  to  that 
on  the  defendant  alone.    At  all  events,  such  an  offer  was 
merely  conditional,  which  prevents  it  from  operating  as  a 
legal  tender.    The  witness  who  was  called  to  prove  it,  stat- 
ed that  ho  offered  the  phiintiff  400/.  1 U.  Id.  in  fuU  of  his 
daimsibr  the  proportions  to  which  the  several  subscribers 
to  die  policy  were  liable;  and  that  the  plaintiff  left  the 
witness  abruptly,  and  before  he  had  an  opportunity  of  in- 
ibnning  him  what  part  of  that  sum  was  offered  on  the  de- 
fendant's account    According  to  several  decided  cases,  a 
tender  must  be  unconditional ;  and  a  tender  of  a  lai^er 
sum  than  that  actually  due,  is  not  a  valid  tender.     So,  an 
ffBer  to  pay  a  sum  to  be  accepted  as  the  whole  balance 
due,  where  a  latter  sum  is  claimed,  does  not  amount  to  a 
good  tender  (a) ;  and  here,  the  agent  of  the  members  of 
the  association  merely  offered  the  plaintiff  a  sum  in  gross 
in  full  for  his  entire  claim;  and  although  he  afterwards 
went  to  the  fdaintiff's  attomies  and  offered  a  like  sum,  and 
informed  one  of  them  that  31.  2s.  9ef.  was  tendered  on  ac- 
count of  the  defendant,  yet,  as  he  did  not  make  an  actual 
tender  of  that  sum,  and  was  not  prepared  to  do  so,  as  he 
sud  that  a  bank*note  for  10/.  was  the  smallest  sum  he  had 
about  him,  his  evidence  was  not  sufficient  to  support  the 
defendant's  plea;  for,  where  one  party  has  separate  de- 
mands for  various  sums  of  unequal  amount  against  several, 
m  offer  of  an  aggregate  sum  in  payment  for  the  debts  of 
all,  will  not  support  a  plea  alleging  that  a  fractional  part 
was  tendered  for  the  debt  of  one. 

Another  objection  has  been  raised  to  the  plaintiff's 

{a)  Evant  v.  JudkiTU,  4  Camp.  156. 
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18:26.  right  to  recover,  on  the  ground  that  the  loas  has  not  been 
adjusted  according  to  the  fourteenth  regulation  indorsed 
on  the  back  of  the  policy;  that  it  waa  in  the  nature  of 
a  condition  precedent,  and  should  therefore  have  been 
alleged  to  have  been  made  on  the  face  of  the  declara- 
tion ;  also  that  it  was  incumbent  on  the  plaintiff  to  shew 
that  he  had  furnished  the  committee  with  the  materiala 
necessary  to  enable  them  to  make  a  proper  adjustment. 
But  the  plaintiff  proved  that  he  applied  for  an  adjust* 
menti  and  he  alleged  that  he  was  always  ready  and 
willing  to  adjust,  but  that  the  defendant  and  the  commit- 
tee refused  to  do  so.  The  evidence  adduced  was  suffici- 
ent to  sustain  that  allegation.  The  defendant  offered  no 
reason  or  excuse  for  not  making  the  adjustment,  which  was 
clearly  necessary,  as  the  Jury  fomid  that  there  was  nothing 
fraudulent  in  the  plaintiff's  conduct  until  after  the  ship  waa 
carried  into  Savatmah.  He  had  a  claim  for  average  before 
his  arrival  there,  which  ought  to  have  been  adjusted  and 
paid.  The  amount  of  that  claim  has  been  referred  to  an 
arbitrator;  and,  as  the  verdict  for  the  plaintiff  negatives 
the  plea  of  tender,  I  think  it  ought  not  to  be  disturbed* 

Mr.  Justice  Park.  -*-I  am  of  the  same  opinion.  I  at 
first  thought  that  the  policy  was  void,  and  fell  within  the 
operation  of  the  statute  6  Geo^  1 ;  but  I  am  now  fully  con- 
vinced that  there  is  no  reason  for  the  objection  that  haa 
been  raised  on  that  ground.  Although  in  Le€9  v.  Smith  (a), 
where  a  company  of  ship-owners  had  engaged  to  insure 
each  other's  ships,  and  had  covenanted  severally,  and 
not  joitUlff,  to  pay  a  certain  sum  in  case  of  loss,  in  propor- 
tion to  their  respective  shares;  yet,  as  there  was  a  clause 
providing  that,  in  case  of  the  insolvency  of  any  one  of  the 
members,  all  the  others  were  to  be  responsible,  it  waa 
held  that  the  contract  was  void  by  the  statute;  but  in 

(a)  7  Term  Rep.  338. 
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Harrison  v.  Millar  {a)t  where  each  indiyidual  subscriber  1825. 
was  only  liable  for  the  sum  to  which  his  name  appeared  ^ 
and  not  for  the  default  of  the  other  subscribers,  Lord 
Kenyon  ruled  that  such  a  company  or  association  did  not 
infringe  on  the  statute.  So,  herei  by  the  last  regulation 
indorsed  on  the  pirficyi  the  several  subscribers  thereto  did 
severally  and  respectively,  but  not  jointly,  nor  the  one  for 
the  other  of  them,  but  each  of  them  only  on  his  own  ac- 
count, agree  to  insure.  This  case,  therefore,  falls  within 
the  principle  laid  down  by  Lord  Kenyan  in  Harrison  v. 
MUloTs  M.  that,  as  the  association  undertook  in  their  in- 
dividual characters  only,  and  in  such  characters  have  un- 
der-written the  policy,  they  consequently  stand  in  this  re* 
spect  as  individual  under-writera. 

With  respect  to  the  objection  that  has  been  made  as  to 
the  sufficiency  of  the  tender,  I  am  sorry  to  say  it  must  avail, 
as  no  legal  tender  was  proved  to  have  been  made  to  the 
plaintiff  on  behalf  of  the  defendant.  In  reason  and  justice 
it  might  amount  to  a  good  tender;  but  it  is  impossible  for 
us  to  over^rule  the  numerous  decisions  on  the  point.  This 
was  clearly  a  conditional  tender,  as  a  certain  sum  was  offer* 
ed  to  the  plaintiff  in  full  for  all  his  claims  or  demands  on 
the  policy,  and  no  sum  was  actually  tendered  either  to  him 
or  to  his  attornies. 

Mr.  Justice  BuRROUOH. — I  at  first  suspected  that  this 
association  might  be  considered  as  a  partnership;  but  I 
am  now  fully  convinced  that  it  cannot.  An  association  or 
society  of  members  of  this  description  is  highly  beneficial. 
•There  is  no  joint  profit  or  loss  to  be  divided  among 
the  partners,  and  without  that  a  partnership  cannot  be 
constituted.  With  respect  to  the  tender,  I  am  quite  clear 
that  it  cannot  be  supported,  as  it  has  been  long  since  es- 
tablished, that,  in  order  to  make  a  tender  legal,  it  must  be 

<fl)  Id.  340j  2E6p.  N.  P.  C.  513. 
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1825.        unconditional ;  whereas  here,  the  tender  was  proved  to  have 
STRONG       ^^Ti  conditional 


V. 

Hahvey. 


Mr.  Justice  Gaselee. — The  plea  is  singularly  drawn, 
and  I  much  doubt  whether  it  would  not  hare  been  bad  on 
demurrer,  as  the  plaintiff  had  other  demands  than  for  the 
piloting  and  assisting  the  ship  into  the  port  otSatannah; 
for  she  had  sustained  considerable  injury  before  she  ar- 
rived there.  It  is,  however,  immaterial  to  consider  whe- 
ther the  plea  be  good  or  not  in  this  respect,  as  the  de- 
fendant has  alleged  that  he  tendered  the  plaintiffs/,  is.  9dL; 
and  it  was  proved  that  a  sum  of  400/.  lis.  Id.  only  was 
offered  in  full  of  all  the  plaintiff's  claim  or  demand  on  the 
whole  policy.  That  tender  was  conditional,  and  cannot 
be  supported  in  law.  It  is,  therefore,  unnecessary  to 
touch  on  either  of  the  other  objections.  A  verdict  must 
be  entered  for  the  plaintiff,  with  nominal  damages,  on  the 
plea  of  tender,  the  Jury  having  negatived  it ;  and  this  rule 
must  be — 

Discharged. 


jVwSa.  Strong  p.  Rule. 

In  an  action  on     1  HIS  was  an  action  against  another  under-writer,  on  the 

a  policy  of  as- 
surance by  a       same  policy  as  in  the  preceding  case  of  Strong  v*  Harvey. 

tuarun°der*-"     The  defendant  pleaded  the  general  issue. 

uck  of  whidh*  ^'  *®  *"*''  ^^^^^^  ^°^^^  Chief  Justice  Be^,  at  GwW- 
policy  were  in-    kail,  at  the  Sittings  after  the  last  Easier  Term,  the  plain- 

dorsed  the  rules     ./r.jjj.,  .  «,  « 

and  reguutions  tilt  adduced  evidence  m  support  of  the  secand.eoun^  of 

which  f^ed  ^^^  declaration  only,  in  which  the  rules  or  regulations 

ride^on  for  ^^  ^^^  association,  indorsed  on  the  back  of  the  policy, 

the  assurance,  were  not  set  out;   when  it  was  submitted  for  the  defend- 

and  were  de- 
clared (by  the 

last  of  them)  to  be  as  binding  on  the  parties  as  if  made  a  component  part  of  the  policy;  the  plain- 
tiff, in  his  declaration,  omitted  to  set  out  the  regulations,  and  the'  evidence  adduced  at  the  trial  only 
tended  to  establish  a  contract  founded  on  them ; — HcU,  that  tlie  declaration  was  insuflkient,  and 
not  supported  by  the  evidence. 
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ant,  that  the  contract  on  which  the  action  was  founded 
was  not  properly  stated,  and  that  the  plaintiff  could  only 
be  permitted  to  give  evidence  applicable  to  those  regula- 
tions which  formed  the  most  material  part  of  the  policy, 
and  without  which  the  action  could  not  be  maintained. 
His  Lordship  was  inclined  to  think  that  the  objection  was 
well  founded.  A  verdict  was,  however,  taken  for  the 
plaintiff  on  the  second  count,  leave  being  reserved  to  the 
defendant  to  move  that  it  might  be  set  aside,  and  a  non- 
suit entered,  in  case  the  Court  should  be  of  opinion  that  it 
was  necessary  that  the  regulations  should  have  been  set 
out  in  that  count* 

Mr*  Serjeant  Vaughany  in  the  last  Term,  accordingly 
obtained  a  rule  fiMJ,  and  submitted,  that,  as  the  regula- 
tions were  declared  by  the  association  to  be  considered  as 
binding  on  the  members  as  if  made  a  conqponent  part  of 
the  policy,  they  were,  in  fact,  the  essence  of  the  contract 
under  which  the  insurance  was  effected,  and  to  the  sup- 
porting of  which  the  evidence  should  have  been  confined. 

Mr.  Serjeant  Toddy  now  shewed  cause. — ^Although  the 
second  count  might  have  been  bad  on  demurrer,  it  is  suf- 
ficient after  verdict.  It  states  that  the  plaintiff  caused  an 
insurance  to  be  made  on  the  ship  WaierhOf  at  and  firom 
all  ports  and  places  not  excepted  by  the  rules  of  the  asso- 
ciation. The  rules  and  regulations,  therefore,  were  re- 
ceivable in  evidence,  as  they  were  expressly  referred  to; 
and  ihB  ports  excepted  could  only  be  ascertained  by  their 
production.  le  Clarke  v.  Gfray,  Lord  EUenboraugh  said  (a) : 
**  It  is  sufficient  to  state  in  a  declaration  so  much  of  any  con- 
tract, consistiiig  of  several  distinct  parts  and  collateral  pro- 
visions, as  contains  the  entire  consideration  for  the  act,  and 
the  entire  act  which  is  to  be  done  in  virtue  of  such  con« 

(a)  6  East,  569. 
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^886.  -  Bideration ;  and  that  the  rest  of  the  contract,  which  only 
respects  the  li^idation  of  damages  after  a  right  to  them 
has  accrued  by  a  breach  of  the  contracti  is  matter  proper 
to  be  given  in  evidence  to  the  Jury  in  redaction  of  da- 
mages, but  not  necessary  to  be  shewn  to  the  Court,  in  the 
first  instance,  on  the  face  of  the  record.'*  It  is  here  sfeat* 
ed,  that  the  assurers  confessed  themselves  paid  the  consi* 
deration  due  to  them  for  the  assurance,  by  the  assured, 
at  and  after  the  rate  of  twelve  guineas  percent,  pd^ytmmim. 
That  was  the  entire  considerntion  for  the  assurance ;  and 
although  in  Laiham  v.  RtUley  (a),  where  the  declaration 
stated  that  the  defendant  undertook  to  carry  goods  from 
London^  and  deliver  them  safely  at  Dover;  and  the  con- 
tract proved  Was,  to  carry  and  deliver  safely,  fire  and  rob- 
bery eX(»pted,  it  was  held  f o  be  a  fatal  variance,  as  the 
exception  was  not  stated  in  the  declaration ;  yet,  here,  the 
regulations  indorsed  on  the  poKcy  are  not  in  the  nature  of 
exceptions;  nor  was  the  adjustment,  as  was  decided  in 
the  last  case,  a  condition  precedent ;  neither  did  the  rules 
operate  in  bar  of  the  action,  or  discharge  the  liability  of 
the  defendant  under  the  policy. 

Mr.  Serjeant  Vaugtum  and  Mr.  Serjeant  WUde^  in  sup- 
port of  the  rule,  were  stopped  by  die  Court. 

Lord  Chief  Justice  Best.  — ^The  evidence  adduced  by 
the  plaintifF  at  the  trial,  applied  only  to  the  second  count 
of  the  declaration,  in  which  all  the  regulations  indorsed  on 
the  back  of  the  policy  were  wholly  omitted.  I  am  there- 
fore of  opinion,  that,  as  they  fcmned  a  most  material  part 
of  the  contract,  and  were  not  proved,  the  plaintifi*  was  not 
entitled  to  recover  on  that  count.  I  fiiUy  accede  to  the 
doctrine  laid  down  by  Lord  EUenboreugh  in  Clarke  v. 
Gray,  pix.  that,  in  declaring  on  a  contract,  it  is  only  neces- 

(ri)  2  Bam.  &  Cress.  20. 
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sary  to  set  out  w  much  of  it  ms  contains  the  entire  consi*  1925. 
deration  for  the  act,  and  the  entire  act  to  be  done  in  Tir- 
tue  of  such  consideration.  But  the  entire  consideration, 
on  which  alone  an  action  can  be  supported,  must  be 
set  out  correctly.  Although  the  regulations  were  referred 
to  in  the  declaration,  yet  they  must  be  considered  as  form- 
ing part  of  the  policy  itself;  for,  by  the  last  of  them,  it 
was  provided,  that  the  rales  should  be  considered  as  bind- 
ing upon  all  the  members  as  if  diey  were  inserted  in  and 
made  a  component  part  of  the  policy.  In  the  declaration 
it  is  stated,  that  the  assurers  confessed  themseWes  paid  the 
con^eration  due  to  them  for  the  assurance,  by  the  as- 
sured, at  and  after  the  rate  of  twelve  guineas  per  cent,  per 
anmtmf  and,  ijthough  that  corresponds  with  the  bady  of 
the  policy,  yet  the  rules  or  regulations  indorsed  on  the 
back  of  that  instrument  explain  the  intention  of  the  mem- 
bers of  the  association,  and  shew  that  the  sum  of  twelve 
guineas  was  not  an  actual  payment  in  money,  as  would  be 
inferred  from  the  declaration,  but  an  assurance  to  that 
amount  by  the  plaintiff  on  the  ships  of  the  subscribers  to 
his  policy;  or,  in  other  terms,  that  the  several  members 
each  agreed  to  insure  each  other's  ships  to  the  amount 
stated  in  the  policy.  That  varies  the  consideration,  and 
ought  to  have  been  stated  In  the  declaration.  Besides,  the 
third  rule  qualifies  the  consideration  as  to  the  sum  actually 
paid,  as  it  directs,  that,  before  any  ship  should  be  insur- 
ed, there  should  be  paid  8s.  per  cent  on  the  insurance, 
towards  defraying  the  necessary  expenses,  and  also  the 
charge  for  the  policy.  So,  by  the  last  regulation,  the 
members  agreed  to  insure  each  other's  ships  for  a  year; 
but  that  fact  is  not  stated  truly  on  the  face  of  the  decla- 
ration, although  it  forms  the  essential  part  of  the  consider- 
ation for  the  assurance,  and  materially  alters  the  situation 
of  the  parties.  As,  therefore,  the  payment  of  the  consi- 
deration was  not  in  money,  the  statement  in  the  declara- 
tion was  not  borne  out  by  the  evidence.     I  am,  there- 
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1825.        fore,  of  opinion  that  tlie  rule  for  a  nonsuit  must  be  made 
absolute. 

Mr.  Justice  Park. — ^I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  there  was  a  total  failure  in  the  proof 
as  to  the  terms  of  the  payment  of  the  premium  as  alleged 
in  the  dedaraiion.  This  poMcy  differs  most  materially 
from  the  old  form,  which  was  founded  on  custom  and  long 
usage.  It  was  the  express  object  of  the  members  of  the 
Pa^c  Association  to  insure  each  other's  ships  so  as  to 
evade  the  provisions  of  the  statute  6  Geo»  l,  c.  18.  The 
assured  did  not  agree  to  pay  the  assurers  the  sum  of  twelve 
guineas  per  cent,  per  annum,  as  stated  in  the  dedbration; 
nor  did  the  evidence  at  the  trial  go  to  suppcnrt  that  fiiet  in 
the  smallest  degree. 

Mr.  Justice  BuaaouoH  concurred. 

Mr.  Justice  Gaselse. — It  appears  to  me  to  be  unneces- 
sary to  enter  into  the  question  whether  the  regulations 
should  have  been  set  out  in  the  second  count  of  the  dedar 
ration  or  not,  as  there  was  a  fatal  variance  between  the 
consideration  therein  stated,  and  that  proved  at  the  trial. 
On  that  ground  alone,  therefore,  I  am  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover* 

Rule  absolute  for  a  nonsuit 
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18S5. 

Homer  ».  Ashford  and  Ainsworth.  ^'"^St 

Nov,  25M. 

J.  lIIS  wM  aa  aetion  of  eovenant.    The  declaration  stat-  A  covenant  to 
ed— That,  befoie  the  making  of  the  indenture  thereinaf-  ^i"/rdd^![ 
ter  mentioned,  to  wit,  on  the  SOth  Marchf  1822,  the  de-  ^,<>«  »  »^  uie- 

gal,  ifitbenot 

fendant  Joseph  Ast^ord  had  hired  himself  to  the  plain-  to  the  gcnena 
tiff  ibr  a  eertain  term,  determinable  in  a  manner  then  p^luic/ ud  the 
agreed  upon  by  them  the  plaintiff  and  Joseph  As^fard,  ^j|!!?lf ^  ^ 


in  the  capacities  of  derk,  book-keeper,  and  traveller,  m  !»  oovenant, 

the  trade  of  a  sadlers  ironmonger,  then  earned  on  by  the  hii  declaration 

plamtiff;  and  that  the  said  Joseph  Asltford  had  agreed  i'^^IX^the 

with  the  plaintiff  not  to  work  for,  or  be  employed  by,  any  Jff^^?^^ 


other  person  during  the  said  term,  without  the  licence  and  Hmu  im  ths  de$d 
consent  of  the  plaintiff  in  writing,  under  his  hand,  for  that  nantedthat^ey 
purpose  first  had  and  obtained;  that  the  said  Joseph  Ashr  ^'^^^'^ti^ 
ford  afterwards,  and  whilst  the  said  term  was  still  unde-  defendants 

•  •  •  e%  pleaded,  that,  ai 

termined  and  unexpired,  to  wit,  on  &c«,  was  desirous  of  the  performance 
entering  into  partnership,  in  the  same  trade  of  a  sadlers'  ^  ^^  {^d^^tm 
ironmcMiger,  with  the  defendant  James  Marsh  Ainsworth*  meo^oMd, 

woQld,  for  a 

but  was  prevented  therefrom  by  reason  of  the  said  term  be-  term,  prevent 
ing  still  undetermined  and  unexpired ;  and  thereupon,  af-  ryi^g  on  thdT 
terwards,  to  wit,  on  &c.,  by  a  certain  indenture,  made  be-  ^^f':''^ 

•^  '  were  m  re- 

tween  the  plaintiff  of  the  one  part,  and  the  defendants  of  ttnint  of  trade, 

r     -»  and  illegal:— 

the  Other  part  (one  part  of  which  indenture,  sealed  with  the  HeU,  that,  aa 
seals  of  the  defendants,  the  plaintiff  brought  into  Court,  {J^  ^^  ^aTed 
the  date  whereof  is  the  day  and  year  aforesaid) — ^reciting  nJJ'/^^JllJ^J^ 
(amongst  other  things),  that,  in  pursuance  of  a  proposal  the  declaration 
to  that  effect  made  by  the  defendants,  and  assented  to  by  any  mppoeed 
the  plaintiff,  the  defendants,  for  the  considerations  therein  ^SmtSn^n 
mentioned,  did  thereby,  for  themselves,  jointly  and  seve-  the  deed,  anet 

out  therein,  the 

rally,  and  for  their  joint  and  several  heirs,  executors,  and  Court  would 

administrators,  covenant  and  agree  with  the  plaintiff,  his  bcing^uoni^ 

executors,  adroiiustrators,  and  assigns,  that  the  said  de-  ^^  fh^X^ 

fendants,  or  either  of  them,  their  or  either  of  their  travel-  djidowda  luffi- 

tfvv^n  M  ^  I  ^n^v^k  I  4^4^a% 

ler  or  travellers,  or  any  other  person  or  persons  on  their  or  sideration. 
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IB25.  either  of  their  behalf,  should  not  nor  would,  on  any  ac- 
count or  pretence  whatsoever,  enter  into,  or  pass  through, 
to  solicit  or  take  orders,  the  towns  mentioned  in  the  sche- 
dule B.  thereunder  written,  or  any  of  them,  in  taking  the 
first  North  and  West  journey,  within  ybr^y-^ioo  days  of  the 
several  days  set  opposite  the  said  towns  respectively  in 
schedule  B.,  at  which  the  plaintiff  presumed  that  he,  by 
himself  or  his  traveller  or  travellersi  should  enter  or  should 
leave  the  said  towns  in  the  said  schedule  respectively 
mentioned;  and  also  that  the  defendants,  or  either  of  them, 
their  or  either  of  their  traveller  or  travellers,  or  any  per- 
son or  persons  on  their  or  either  of  their  behalf,  should 
not  nor  would,  during  the  term  of  fourteen  years  from  the 
day  of  the  date  of  the  deed,  on  any  account  or  pretence 
whatsoever,  enter  into  or  pass  through,  to  solicit  or  take 
orders,  the  towns  mentioned  in  the  schedules  A.  and  B., 
after  their  said  first  North  and  West  journey  as  aforesaid, 
nor  the  towns  mentioned  in  schedule  C.  thereunder  writ- 
ten, within  flftff'^x  days  of  the  several  days  set  opposite 
the  towns  respectively  in  the  said  several  schedules  men- 
tioned, at  which  the  plaintiff  presumed  that  he,  by  himself 
or  his  traveller  or  travellers,  should  enter  or  should  leave 
the  said  towns  respectively  in  the  said  several  schedules 
A.,  B.,  and  C,  mentioned,  without  the  licence  or  consent 
in  writing  of  the  plaintiff,  his  executors,  or  administra- 
tors, for  that  purpose  first  had  and  obtained ;  and  that,  in 
case  the  said  defendants,  or  either  of  them,  their  or  ei- 
ther of  their  traveller  or  travellers,  or  other  person  or  per- 
sons on  their  or  either  of  their  behalf,  should  and  did  en- 
ter into,  and  pass  through,  to  solicit  or  take  orders,  the 
said  towns  mentioned  in  the  said  schedule  B.,  or  any  of 
them,  respectively,  in  taking  their  said  first  North  and  West 
journey,  within  forty4wo  days,  and  the  towns  mentioned 
in  schedules  A.  and  B.  after  their  first  North  and  West 
journies  as  aforesaid,  and  the  towns  in  schedule  C,  within 
Jifiy'six  days,  of  the  several  days  set  opposite  the  said 
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towns  respectively  in  the  said  several  schedules,  during  IS25. 
the  term  of /imrteeu  years  from  the  day  of  the  date  of  the 
deed,  without  the  licence  and  consent,  in  writing,  of  the 
plaintiff,  his  executors  or  administrators,  for  that  purpose 
first  had  and  obtained,  then  that  the  defendants  or  one  of 
them,  their  or  one  of  their  executors  or  adminbtrators,  should 
and  would,  immediately  after  entering  the  said  towns  in  the 
said  several  schedules  mentioned,  or  any  or  either  of  them, 
within  the  times  aforesaid,  well  and  truly  pay  or  cause  to 
be  paid  unto  the  plaintiff,  his  executors,  administrators,  or 
assigns,  the  full  and  just  sum  of  50/.  of  lawful  money  of 
Greai  Britain  f  as  and  in  the  nature  of  stipulated  damages, 
for  every  order  which  they,  or  he,  or  their  or  either  of 
their  traveller  or  travellers,  or  other  person  or  persons  on 
their  or  either  of  their  behalf,  should  solicit  or  take  for  the 
sale  of  any  goods,  wares,  or  merchandises,  in  any  and  eve* 
ry  of  the  said  towns  which  they  or  he,  or  such  traveller 
or  travellers,  or  other  person  or  persons,  should  so  enter. 
The  plaintiff  then  averred,  that  the  schedule  B.  mentioned 
and  referred  to  in  the  said  indenture,  related  to  the  West 
journey  therein  mentioned,  and  that,  amongst  other  towns, 
the  town  of  CheUenkam^  in  the  county  of  Gloucester,  was 
and  is  mentioned  in  the  said  schedule,  and  that  the  days  set 
opposite  to  that  town  in  the  same  schedule,  at  the  time  of 
making  the  said  indenture,  were  the  3d  of  Jamtary  and 
the  27th  of  June,  and  also  the  92d  of  February  and  the  1 5th 
of  August;  and  that,  after  the  making  of  the  indenture,  to 
wit,  on  the  20th  of  February,  1824,  the  defendant  Ashford 
took  tlie  first  West  journey  in  the  indenture  mentioned ; 
and  in  that  journey  did,  to  wit,  on  that  day  (the  same  be- 
ing within  forty-two  days  of  one  of  the  said  days,  to  wit, 
the  22d  of  February,  so  set  opposite  the  said  town  of  Chel- 
tenhatn  in  schedule  B.  as  aforesaid)  enter  into  the  said 
town  of  Cheltenham  to  solicit  orders  therein  for  the  sale 
of  goods  in  the  way  of  their,  the  defendants',  trade 
and  business  of  sadlers*  ironmongers,  being  the  said  orders 
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18i5.  right  to  recover,  on  the  ground  that  the  loss  has  not  been 
adjusted  according  to  the  fourteenth  regulation  indorsed 
on  the  back  of  the  policy;  that  it  was  in  the  nature  of 
a  condition  precedent,  and  should  therefore  have  been 
alleged  to  have  been  made  on  the  face  of  the  declara- 
tion ;  also  that  it  was  incumbent  on  the  plaintiff  to  shew 
that  he  had  furnished  tlie  committee  with  the  material* 
necessary  to  enable  them  to  make  a  proper  adjustment. 
But  the  plaintiff  proved  that  he  applied  for  an  adjust- 
menti  and  he  alleged  that  he  was  always  ready  and 
willing  to  adjust^  but  that  the  defendant  and  the  commit- 
tee refused  to  do  so.  The  evidence  adduced  was  suffici- 
ent to  sustain  that  allegation.  The  defendant  offered  no 
reason  or  excuse  for  not  makmg  the  adjustment,  which  was 
clearly  necessary,  as  the  Jury  found  that  there  was  nothing 
fraudulent  in  the  plaintiff's  conduct  until  after  the  ship  waa 
carried  into  Savanmah.  He  had  a  claim  for  average  before 
his  arrival  therci  which  ought  to  have  been  adjusted  and 
paid.  The  amount  of  that  claim  has  been  referred  to  an 
arbitrator;  and,  as  the  verdict  for  the  plaintiff  negatives 
the  plea  of  tender,  I  think  it  ought  not  to  be  disturbed, 

Mr.  Justice  Park.  -*-I  am  of  the  same  opinion.  I  at 
first  thought  that  the  policy  was  void,  and  fell  within  the 
operation  of  the  statute  6  Geo.  1 ;  but  I  am  now  fully  con- 
vinced that  there  is  no  reason  for  the  objection  that  haa 
been  raised  on  that  ground.  Although  in  LetM  v.  Smith  (a)» 
where  a  company  of  ship-owners  had  engaged  to  insure 
each  other's  ships,  and  had  covenanted  seperaUy,  and 
not  joinitjf  9  to  pay  a  certain  sum  in  case  of  loss,  in  propor- 
tion to  their  respective  shares ;  yet,  as  there  was  a  clause 
providing  that,  in  case  of  the  insolvency  of  any  one  of  the 
members,  all  the  others  were  to  be  responsible,  it  was 
held  that  the  contract  was  void  by  the  statute;  but  in 

(a)  7  Term  Rep.  338. 
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Harrison  y.  Millar  {a),  where  each  individual  tubscriber  1825. 
was  only  liable  for  the  sum  to  which  his  name  appeared, 
and  not  for  the  default  of  the  other  subscribers.  Lord 
Kenton  ruled  that  such  a  company  or  association  did  not 
infringe  on  the  statute.  So,  here,  by  the  last  regulation 
indorsed  on  the  policy,  the  several  subscribers  thereto  did 
severally  and  respectively,  but  not  jointly,  nor  the  one  for 
the  other  of  them,  but  each  of  them  only  on  his  own  ac- 
count, agree  to  insure.  This  case,  therefore,  falls  within 
the  principle  laid  down  by  Lord  Kenton  in  Harrison  v. 
Millar t  via.  that,  as  the  association  undertook  in  their  in- 
dividual characters  only,  and  in  such  characters  have  un- 
der-written the  policy,  they  consequently  stand  in  this  re- 
spect as  individual  under^writers. 

With  respect  to  the  objection  that  has  been  made  as  to 
the  sufficiency  of  the  tender,  I  am  sorry  to  say  it  must  avail, 
as  no  legal  tender  was  proved  to  have  been  made  to  the 
plaintiff  on  behalf  of  the  defendant.  In  reason  and  justice 
it  might  amount  to  a  good  tender;  but  it  is  impossible  for 
us  to  over*rule  the  numerous  decisions  on  the  point.  This 
was  clearly  a  conditional  tender,  as  a  certain  sum  was  offer- 
ed to  the  plaintiff  in  full  for  all  his  claims  or  demands  on 
the  policy,  and  no  sum  was  actually  tendered  either  to  him 
or  to  his  attornies, 

Mr.  Justice  Burroxjoh. — I  at  first  suspected  that  this 
association  might  be  considered  as  a  partnership;  but  I 
am  now  fully  convinced  that  it  cannot.  An  association  or 
society  of  members  of  this  description  is  highly  beneficial. 
-There  is  no  joint  profit  or  loss  to  be  divided  among 
the  partners,  and  without  that  a  partnership  cannot  be 
constituted.  With  respect  to  the  tender,  I  am  quite  clear 
that  it  cannot  be  supported,  as  it  has  been  long  since  es- 
tablished, that,  in  order  to  make  a  tender  legal,  it  must  be 

<a)  Id.  340;  2Efip.  N.  P.  C  513. 


Strono 
Harvey. 
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J826.         unconditional ;  whereas  here,  the  tender  was  proved  to  Iiaire 
been  conditional 

Mr.  Justice  Gasblee. — ^The  plea  is  singularly  drawn, 
and  I  much  doubt  whether  it  would  not  have  been  bad  on 
demurrer,  as  the  plaintiff  had  other  demands  than  for  the 
piloting  and  assisting  the  ship  into  the  port  of  Savannah; 
for  she  had  sustained  considerable  injury  before  she  ar- 
rived there.  It  is,  however,  immaterial  to  consider  whe- 
ther the  plea  be  good  or  not  in  this  respect,  as  the  de- 
fendant has  aUeged  that  he  tendered  the  plaintifFS/.  fU.  9dL; 
and  it  was  proved  that  a  sum  of  400/.  ll^.  Id*  only  vras 
offered  in  full  of  all  the  plaintiff's  clum  or  demand  on  the 
whole  policy.  That  tender  was  conditional,  and  cannot 
be  supported  in  law.  It  is,  therefore,  unnecessary  to 
touch  on  either  of  the  other  objections.  A  verdict  must 
be  entered  for  the  plaintiff,  with  nominal  damages,  on  the 
plea  of  tender,  the  Jury  having  negatived  it ;  and  this  rule 
must  be — 

Discharged. 


£!fUth,  Strong  v.  Rule. 

In  an  action  on     1  HIS  was  an  action  against  another  under-writer,  on  the 

a  policy  of  as-  , 

snrance  by  a  Same  policy  as  in  the  preceding  case  o£  Strong  v.  Harvey. 
tuar*un°de""*     '^^®  defendant  pleaded  the  general  issue. 

baik  of  whidhT  ^'  *®  *"*'*  ^^^^^^  ^^"^^^  Chief  Justice  5«/,  at  GvUd- 
policy  were  in-   hatty  at  the  Sittbgs  afler  the  last  Easier  Term,  the  plain- 

dorsed  the  rules     ./rij,j.,  .  «,  « 

and  regulations  till  adduced  evidence  m  support  of  the  ^ecoiKif.  count  of 
which  !b^ed  *^®  declaration  only,  in  which  the  rules  or  regulations 
the  entirt  oon-    of  the  association,  indorsed  on  the  back  of  the  policy, 

sideration  for  '  ^        ^f 

the  assurance,     were  not  set  out;   when  it  was  submitted  for  the  defend- 

and  were  de- 
clared (by  the 

last  of  them)  to  be  as  binding  on  the  parties  as  if  made  a  component  part  of  the  policy;  the  plain- 
tiff, in  his  dedaradon,  omitted  to  set  out  the  regulations,  and  the*  evidence  adduced  at  the  trial  only 
tended  to  establish  a  contract  founded  on  them ; — IhUiy  that  the  decUiration  was  InsuflBcient,  and 
not  supported  by  the  evidence. 


IN  THE  SIXTH  YEAR  OF  GBO.  IV.  8? 

ant,  that  the  contract  on  which  the  action  was  founded  \B2S. 
was  not  properly  Btated,  and  that  the  plaintiff  could  only 
be  permitted  to  give  evidence  applicable  to  those  regula- 
tions which  formed  the  most  material  part  of  the  policy, 
and  without  which  the  action  could  not  be  maintained. 
His  Lordship  was  inclined  to  think  that  the  objection  was 
well  founded.  A  verdict  was,  however,  taken  for  the 
plaintiff  on  the  second  count,  leave  being  reserved  to  the 
defendant  to  move  that  it  might  be  set  aside,  and  a  non- 
suit entered,  in  case  the  Court  should  be  of  opinion  that  it 
was  necessary  that  the  regulations  should  have  been  set 
out  in  that  count 

Mr,  Serjeant  Vaughan^  in  the  last  Term,  accordingly 
obtained  a  rule  umi,  and  submitted,  that,  as  the  regula- 
tions were  deckured  by  the  association  to  be  considered  as 
binding  on  the  members  as  if  made  a  component  part  of 
the  policy,  they  were,  in  fact,  the  essence  of  the  contract 
under  which  the  insurance  was  efiected,  and  to  the  sup- 
porting of  which  the  evidence  should  have  been  confined. 

Mr.  Serjeant  Toddy  now  shewed  cause. — ^Although  the 
second  count  might  have  been  bad  on  demurrer,  it  is  suf- 
ficient after  verdict.  It  states  that  the  plaintiff  caused  an 
insaranoe  to  be  made  on  the  ship  Waierioo,  at  and  from 
all  ports  and  places  not  excepted  by  the  rules  of  the  asso- 
ciation. The  rules  and  regulations,  therefore,  were  re- 
ceivable in  evidence,  as  they  were  expressly  referred  to; 
and  the  ports  excepted  could  only  be  ascertained  by  their 
production.  le  Clarke  v.  Gray^  Lord  EUenbarough  said  (a) : 
''  It  is  sufficient  to  state  in  a  declaration  so  much  of  any  con- 
tract, consisting  of  several  distinct  parts  and  collateral  pro- 
visions, as  contains  the  entire  consideration  for  the  act,  and 
the  entire  act  which  is  to  be  done  in  virtue  of  such  con* 

(a)  6  Bast,  569. 
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1886.  -  sideration ;  and  that  the  rest  of  the  oontnct,  which  only 
reBi>ects  the  li({iiidation  of  damages  after  a  right  to  them 
has  accrued  by  a  breach  of  the  contract,  is  matter  proper 
to  be  given  in  evidence  to  the  Jury  in  reduction  of  da- 
mages, but  not  necessary  to  be  sheim  to  the  Court,  fai  the 
iSfst  instance,  on  the  face  of  the  record.*'  It  is  here  stat- 
ed, that  the  assurers  confessed  themselves  paid  the  const- 
deration  due  to  them  for  the  assurance,  by  the  assured, 
at  and  after  the  rate  of  twelve  guineas  pereetU.  p&^tumium. 
That  was  the  entire  consideration  for  the  assurance;  and 
although  in  LcUham  v.  Rwtley  (a),  where  the  declaration 
stated  that  the  defendant  undertook  to  carry  goods  from 
London^  and  deliver  them  safely  at  Dover;  and  the  con- 
tract proved  i(ras,  to  carry  and  deliver  safely,  fire  and  rob* 
bery  ekClepted,  it  was  held  f  o  be  a  fatal  variance,  as  the 
exception  was  not  stated  in  the  declaration ;  yet,  here,  the 
regulations  indorsed  on  the  policy  are  not  in  the  nature  of 
exceptions;  nor  was  the  adjustment,  as  was  decided  in 
the  last  case,  a  condition  precedent ;  neither  did  the  rules 
operate  in  bar  of  the  action,  or  discharge  the  liability  of 
the  defendant  under  the  policy. 

Mr.  Serjeant  Vaughem  and  Mr.  Serjeant  Wilder  in  sup- 
port of  the  role,  were  stopped  by  the  Ck^urt. 

Lord  Chief  Justice  Best.  —The  evidence  adduced  by 
the  plaintiff  at  the  trial,  applied  only  to  the  second  count 
of  the  declaration,  in  which  all  the  regulations  indorsed  on 
the  back  of  the  policy  were  wholly  omitted.  I  am  there- 
fore of  opinicm,  that,  as  they  formed  a  most  material  part 
of  the  contract,  and  were  not  proved,  the  plaintiff^  was  not 
entitled  to  recolrer  on  that  count  I  fully  accede  to  the 
doctrine  laid  down  by  Lord  EUenbarougk  in  Clarke  v. 
Gray,  viz.  that,  in  declaring  on  a  contract,  it  is  only  neoes- 

{a)  2  Bam.  &  Cress.  20. 
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sary  to  set  out  to  aittch  of  it  hb  contains  the  entire  consi-  1925. 
deration  for  the  act,  and  the  entire  act  to  be  done  in  Tir^ 
tae  of  such  consideration.  But  the  entire  consideration, 
on  which  alone  an  action  can  be  supported,  must  be 
set  out  correctly.  Although  the  regulations  were  referred 
to  in  the  declaration,  yet  they  must  be  considered  as  form'* 
ing  part  of  the  poUcy  itself;  for,  by  the  last  of  them,  it 
was  provided,  that  the  ndes  should  be  considered  as  bind* 
ing  upon  all  the  members  as  if  they  were  inserted  in  and 
made  a  component  part  of  the  policy.  In  the  declaration 
it  ia  stated,  that  the  assurers  confessed  themsettes  paid  the 
consideration  due  to  them  for  the  assurance,  by  the  as«- 
Eured,  at  and  after  the  rate  of  twelve  guineas  per  cent,  per 
annum  f  and,  idthough  that  corresponds  with  thebedy  of 
the  policy,  yet  the  rules  or  regulations  indorsed  on  the 
back  of  that  instrument  explain  the  intention  of  the  mem- 
bers of  the  association,  and  shew  that  the  sum  of  twelve 
guineas  was  not  an  actual  payment  in  money,  as  would  be 
inferred  from  the  declaration,  but  an  assurance  to  that 
amount  by  the  plaint  on  the  ships  of  the  subscribers  to 
his  policy;  or,  in  other  terms,  that  the  several  members 
each  agreed  to  insure  each  other's  ships  to  the  amount 
stated  in  the  policy.  That  varies  the  consideration,  and 
ought  to  have. been  stated  in  the  declaration.  Besides,  the 
third  rule  qualifies  the  consideration  as  to  the  sum  actually 
paid,  as  it  directs,  that,  before  any  ship  should  be  insur- 
ed, there  should  be  paid  5$.  per  cent,  on  the  insurance, 
towards  defraying  the  necessary  expenses,  and  also  the 
charge  for  the  policy.  So,  by  the  last  regulation,  the 
members  agreed  to  insure  each  other's  ships  for  a  year; 
but  that  fact  is  not  stated  truly  on  the  face  of  the  decla- 
ration, although  it  forms  the  essential  part  of  the  consider^ 
ation  for  the  assurance,  and  materially  alters  the  situation 
of  the  parties.  As,  therefore,  the  payment  of  the  consi- 
deration was  not  in  money,  the  statement  in  the  declara- 
tion was  not  borne  out  by  the  evidence.     I  am,  there- 
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1826.  Lord  Chief  Justice  Best,  on  this  day,  after  reading  the 

Homer        declaration,  delivered  the  judgment  of  the  Conrt  as  fol- 

••  lows : — 

Abhpord. 

The  defendants  have  not  craved  oyer  of  the  deed,  but 

have  pleaded  over;  and  the  plaintiiFhas demurred  specially 
to  their  plea,  which  it  has  been  admitted  is  bad:  but  it  lias 
been  insisted,  for  the  defendants,  that  the  declaration  can- 
not be  supported,  as  it  does  not  shew  a  sufficient  consider- 
ation for  the  restraint  imposed  on  the  defendants;  and  that, 
even  if  it  did,  as  it  does  not  appear  on  that  part  of  the 
deed  which  is  set  out,  and  on  which  the  declarationis  found- 
ed, we  are  not  to  assume  that  that  instrument  was  ground- 
ed on  a  legal  or  adequate  consideiiation.     But  we  are  all 
of  opinion,  that  the  consideration  stated  on  the  face  of 
the  record  is  quite  sufficient  to  support  th^  deed  on  which 
the  action  is  brought.     The  general  principles  on  which 
deeds  or  other  instruments  in  restraint  of  trade  are  void, 
are  laid  down  by  Lord  Chief  Justice  Parker  in  Miichel  v. 
Reynolds,  where,  among  others,  it  is  stated,  that  it  tends  to 
a  monopoly,  and  is  against  the  policy  of  the  law ;  for  the  law 
will  not  permit  one  person  to  restrain  another  from  exercis- 
ing a  trade  or  calling  so  as  to  operate  to  the  general  preju- 
dice of  the  community,  or  the  private  right  or  interest  of 
the  individual  who  Irishes  to  proQt  by  it*     But  it  was  de- 
cided in  Miichel  w  Reynolds^  which  has  been  since  re- 
cognized as  an  authority,  that,  if  there  be  an  adequate  or 
apparent  reasonable  consideration,  such  a  restraint  may 
be  imposed.     We  have  no  difficulty  in  saying,  that,  in  this 
case,  there  is  abundant  consideration  expressed  in  the  de- 
claration.    If  an   engagement  of  this  description  were 
deemed  not  to  be  binding  on  the  parties,  no  person  would 
venture  to  take  a  clerk  or  servant  into  his  employ  or  con- 
fidence;  for,  when  spch  servant  had  acquired  the  knowledge 
to  be  derived  from  such  employment,  and  had  obtained 
the  names  of  all  his  master's  customers,  he  might  set  kirn- 
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self  up  in  opposition   to  his  employer;  and  it  is  a  well-         1825 
known  fact,  that  few  of  the  principal  tradesmen  or  persons       ''~^' 
^i^g&gcd  in  cominerce  in  London  travel  on  their  own  account,  v. 

but  commonly  send  clerks  or  riders  to  solicit  and  take  or- 
ders from  their  different  customers  in  the  country ;  and  here 
it  appears  by  the  declaration,  that  Ashford^  one  of  the  de* 
fendants,  had  hired  himself  to  the  plaintiff  for  a  certain  term, 
in  the  capacities  of  clerk,  book-keeper,  and  traveller,  in  a 
certain  specified  trade  then  carried  on  by  the  plaintiff;  and 
that  he  had  agreed  with  the  plaintiff  not  to  work  for  or  be 
employed  by  any  other  person  during  the  term,  without  the 
plaintiff's  consent  in  writing ;  that  Ashford,  previously  to 
the  determination  of  the  term,  was  desirous  of  entering  in- 
to partnership  with  the  other  defendant  Ainsworth,  for  the 
purpose  of  carrying  on  the  same  trade  in  which  the  plaintiff 
was  engaged;  but  that  he  was  prevented  from  so  doing  by 
reason  of  the  term  of  his  engagement  with  the  plaintiff  be  - 
ing  still  undetermined ;  and  that  the  indenture  on  which 
the  action  is  founded  was  then  executed  between  the  plain- 
tiff and  both  the  defendants;  by  which  it  appears  that 
the  plaintiff  assented  to  a  proposal  made  by  the  defend- 
ants to  release  Ashford  from  his  engagement  with  him 
the  plaintiff,    to   enable  him  to  enter    into  partnership 
with  Ainsworih:    but,   as  Ashford  had  a  knowledge   of 
certain  customers  who  were  in  the  habit  oF  dealing  with 
the  plaintiff,  it  was  stipulated  by  the  deed  that  the  defend- 
ants should  not  enter  certain  towns  in  which  such  custom- 
ers resided,  to  solicit  orders  from  them,  until  a  certain  num- 
ber of  days  had  expired,  within  which  the  plaintiff  or  his 
travellers  might  call  on  or  visit  such  customers.     That  ap- 
pears to  us  to  be  a  reasonable  and  sufficient  consideration, 
and  such  an  engagement  as  a  prudent  master  would  require 
from  his  servant.     The  only  remaining  difficulty,  then,  is, 
whether  there  is  a  sufficient  consideration  apparent  on  the 
filce  of  the  deed,  as  set  out  in  the  declaration,  to  restrain 
the  defendants  from  visiting  those  towns  within  the  days 
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1825.         and  times  therein  limited,  or  whether  it  was  incumbent  on 
^T'''    ^       the  plaintiff  to  set  out  the  consideration  at  length.     I  think 
v.  that  it  was  not  necessary ;  for,  if  the  consideration  is  admit* 

ted  by  the  pleadingSi  the  deed  may  b^  supported,  although, 
as  set  out,  it  does  not  of  itself  express  a  sufficient  consider- 
ation. No  case  has  been  presented  to  us  as  having  decid- 
ed, that,  in  a  declaration  on  a  deed  or  instrument  of  this  de- 
scription, the  consideration  must  o  Fnece^sity  appear  upon  the 
face  of  it.  But  there  are  many  authorities  to  prove  that  a 
consideration  dehors  adeed  may  be  stated  or  shewn  in  plead- 
ing. Although  a  bargain  and  sale  without  consideration 
is  void,  yet  Lord  Coke  says  {a):  **  Albeit  no  valuable  con- 
sideration be  expressed  in  the  indenture,  yet,  if  any  were 
given,  the  same  may  be  averred,  and  the  land  does  suf- 
ficiently pass."  So,  in  Mitchel  v.  Reynolds,  Lord  Chief 
Justice  Parker  said  (6),  that,  although  it  might  be  made  a 
question,  that,  supposing  it  did  not  appear  whether  or  not 
the  contract  was  made  upon  good  consideration,  or  was 
merely  injurious  and  oppressive,  be  did  not  see  why  that 
should  not  be  shewn  by'  pleading.  In  Villiers  v.  Beau- 
mont (c),  an  assurance  was  made  to  a  woman,  to  the  intent 
that  it  should  be  for  a  jointure,  but  it  was  not  so  express- 
ed in  the  deed;  and  yet  the  Court  held,  that  it  might  be 
averred  that  it  was  for  a  jointure,  and  that  such  covenant 
was  not  traversable.  In  Monnington  v.  WiUiam{d)i  the  de- 
fendant in  replevin  avowed  for  a  rent-charge,  and  set  forth 
that  the  plaintiiF  granted  a  rent  to  «/.  S.,  in  fee,  who  grant- 
ed, bargained,  and  sold  it  to  the  avowant ;  and,  upon  issue 
on  non  concessit,  it  was  found  for  the  avowant ;  and,  although 
it  was  afterwards  moved  in  arrest  of  judgment,  that  no  con- 
sideration for  the  grant  was  alleged,  yet  the  Court  held 
that  it  was  good  after  verdict,  as  it  should  be  intended 
that  evidence  was  given  of  the  consideration  on  the  trial 


(•)  2  Inst.  672.  (c)  Dyer,  U6. 

{b)  1  P.  Wros.  191.  (d)\  Vent.  109. 
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If,  therefore,  a  consideration  be  admitted  by  the  pleadings,  it  1825. 
is  sufficient.  But,  if  the  issue  raise  a  question,  whether  there 
was  any  consideration  or  not,  as,  if  the  defendants  in  this  case 
had  demurred  specially  to  the  declaration,  or  craved  oyer  of 
the  deed,  and,  on  its  being  produced,  there  did  not  appear  to 
have  been  any  adequate  legal  consideration,  it  would  not 
have  sufficed,  as  nothing  could  be  added  to  what  was  stated 
or  might  be  found  in  the  deed,  nor  could  its  meaning  or 
intent  be  explained  by  parol  testimony.  But  that  is  not 
the  ground  on  which  we  shall  decide  this  case.  In  the 
declaration,  it  b  distinctly  stated,  that  the  defendants,  for 
the  comideraiiam  in  the  deed  mentioned^  covenanted  with 
the  plaintiff  that  they  would  not  enter  into,  or  pass  through, 
certain  towns,  to  solicit  orders,  within  certain  periods 
therein  limited;  and,  consequently,  it  appears  that  the 
deed  was  founded  on  some  consideration.  If  the  defend- 
ants had  intended  to  object  to  the  sufficiency  of  the  con- 
siderations as  set  out  in  the  deed,  they  should  have  de- 
manded oyer;  but,  as  they  have  not  done  so,  we  must  pre- 
sume that  it  did  contain  a  sufficient  legal  consideration* 
So,  they  might  have  demurred  specially  to  the  declaration, 
and  assigned  for  cause,  that  there  was  no  sufficient  consi- 
deration expressed  therein ;  but,  as  they  have  done  neither, 
it  appears  to  us  that  there  is  a  sufficient  statement  of  con- 
sideration in  the  declaration  for  the  restraints  to  which  the 
defendants  covenanted  to  submit,  and  consequently  that 
there  must  be — 

Judgment  for  the  plaintiff  (a). 

My  Brother  Getseleef  who  is  obliged  to  be  absent  on 
account  of  indisposition,  fully  concurs  in  the  judgment  of 
theCourt. 

(a)  See  Eayward  v.  Young,  2  Chit.  Rep.  407. 
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Nov.  2Ath.      ri-* 

lu  (usumpiiii  for  J  HIS  was  an  action  of  ofsumpsit  on  h  special  agreement, 

tLgreement^the  ^nd  was  tried  before  Lord  G^ard^  at  GuUdhtdlf  at  die 

faTne"foi~°'  Sittings  after  Hihrjf  Term,  1824.    The  dedaration  con* 

counu,  tome  of  tained  four  special  counts,  and  the  usual  money  eounta. 

whicli  W6r6  ^Mid    

in  law ;  and  the  The  defendant  pleaded  the  general  issue,  and  the  Jury 
nera/verdlct  for  found  a  general  verdict  for  tiie  plaintiff  on  all  the  counts, 
dbe  plaintiff.       —damages,  7, BOOL    In  EatterTerm,  1824,  a  rule  nisi  yrBB 

The  evidence  &     '    '  »  »  t 

applied  to  the  obtained  by  the  defendant,  to  set  aside  the  verdict,  and 
ter  writ  of  error  that  a  new  trial  might  be  had,  or  that  the  judgment  might  be 
Ste'J^w^ment  arrested ;  and,  in  support  of  the  latter  ol^ection,  it  was  con- 
in  the  Court  of  tended,  that  the  agreement  set  out  in  the  declaration  was 
this  Court  or-  Without  consideration,  or  at  all  events  illegal,  as  being  contra- 
to'^lm.ndX  ry  to  pubUc  policy,  and  the  byeJaws  of  the  East  India  Cbm- 
verd?c?fo7the'  -P^^^*  TheGourt,  afkcr  a  ftill  and  able  argument,  in  Triniiy 
plaintiff  on  the  Term,  1834,  Ordered  tbe  rule  to  be  discharged  (a).  The 
fo" the  defend-  defendant  afterwards  removed  the  cause,  by  writ  of  error, 
"he« -^and  ^^  *^®  CJouTt  of  King's  Bench,  and  it  came  on  there  for  ar- 
they  also  order-  gumcot  at  the  Sittings  in  banc  after  the  last  Term;  and, 
ment-roii  to  be  on  its  being  insisted^  that  some  of  the  counts  in  the  decla- 
imendedK  nation  were  bad,  as  they  did  not  set  forth  any  sufficient 
after  tbe  judg-    consideration  for  the  promises  stated  therein,  and,  there* 

roent  of  this  ,      '^  ' 

Court  had  been  fore,  that  the  vcrdict  could  not  be  supported,  that  Court 
Imitered  o^re-     took  time  to  consider.     Under  these  circumstances — 


cord  in  the 
Court  of  error. 


Mr.  Serjeant  Bosanqnet,  on  a  former  day  in  this  Term 
(and  before  the  Court  of  King's  Bench  had  pronounc- 
ed judgment)',  obtained  a  rule  msi  that  the  pestea  might 
be  amended  by  the  notes  of*  Lord  Oiffbrd,  by  entering 
a  verdict  for  the  plaintiiFon  the^r^^  count  of  the  declara- 
tion, and  for  the  defendant  on  the  other  counts.  The 
learned  Serjeant  founded  his  motion  on  an  affidavit,  which 
stated,  that,  on  an  application  being  made  to  his  Lord- 

(a)  See  9  B.  Moore,  435;  S.  C.  2  Bing.  229. 
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ship  to  alter  the  pastea  as  aboTej  he  refused  to  interfere,         1825. 
he  having  been  promoted  to  the  olBBce  of  Master  of  the    nj^^TiiDiioN 
Rolls  since  the  canse  was  tried ;  but  he  advised  the  plaintiff  9. 

to  make  the  present  application  to  the  Court*  It  was  ako 
sworn,  that  it  was  necessary  that  the  amendment  should 
be  made,  for  the  purpose  of  the  due  administration  of  jus* 
tice.  The  learned  Serjeant  relied  mainly  on  the  case  of 
WiiKami  t*  Breedan  (a),  where,  a  general  verdict  having 
been  given  on  two  counts,  <me  of  which  was  bad,  and  it 
qipeared  by  the  Judge's  notes  that  the  Jury  had  calcu- 
lated the  damages  on  evidence  applicable  to  the  good 
count  only,  the  Court  directed  the  verdict  to  be  amended  by 
entering  it  on  that  count,  although  evidence  was  given  ap* 
plicaUe  to  the  bad  count  also.  In  SAori  v.  Cqffin{b\  the 
Court  of  Kmg^M  Bend,  after  a  writ  of  enx>r,  and  in  nutto 
eii  erraimn  pleaded,  and  an  argument  in  the  Eweheqner 
Chamber^  amended  a  judgment  which  had  been  entered 
against  an  executor,  de  bonis  proprUs,  by  making  it  de 
bonis  iesiatoriSy  si  ^c,  H  de  bonis  propriis,  si  non  %c. 
In  Tidds  Practice^  it  is  said  (c),  that  the  amendment  may 
be  made  in  any  stage  of  the  proceedings;  and  those  things 
which  are  amendable  before  error  brought,  are  amendable 
qflerwards;  and  that,  after  error  brought  in  the  Kings 
Bench,  on  a  judgment  of  the  Court  of  Common  Pleas,  the 
amendment  may  be  made  in  the  former  Court,  or  in  the 
Court  below;  and  that,  if  the  clerk  of  the  treasury  of  diis 
Court  attend  with  the  record  in  the  King's  Bench,  the  latter 
Court,  on  motion,  will  order  the  transcript  to  be  amended  by 
it.  In  Doe  A,  Church  v.  Perkins  (d),  it  was  held,  that  the  j9o«- 
tea  might  be  amended  by  the  Judge's  notes,  after  final  judg- 
ment, and  a  writ  of  error  brought,  and  joinder  in  error: 
and  ill  Peirie  v.  Hannay  (e),  in  assumpsit,  the  defendant 


{a)  I  Boi.  &  Pdl.  329.  (d)  3  Term  Rep.  749. 

ih)  5  Burr.  2730.  {t )  Id.  659. 

(0  7th  Edit.  747. 
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1S25.        pleaded  the  general  issue  and  the  statute  of  limitations, 
Richardson    *"^  *  verdict  having  been    found  for  the  plaintiff  on 
V.  the  first  issue,  and  no  notice  taken  of  the  last,  the  de- 

fendant  brought  a  writ  of  error  in  the  House  of  Lords,  and 
assigned  for  error,  that  no  verdict  was  given  on  the  second 
plea;  and  the  Court  of  King's  Bench,  after  such  error  had 
been  assigned^  allowed  the  plaintiff  to  amend  according  to 
the  Judge's  notes,  by  adding  a  verdict  for  him  on  the 
second  plea*  Although,  in  Harrison  v.  King  (a),  where 
a  general  verdict  was  taken  for  the  plaintiff,  the  Court  re- 
fused to  allow  it  to  be  entered  on  one  count,  according  to 
the  evidence  on  the  Judge's  notes,  yet  there,  no  application 
was  made  for  the  amendment  until  after  the  lapse  of  eight 
years,  and  qfier  the  judgment  had  been  reversed  in  error. 
Here,  however,  the  original  record  remains  in  this  Court, 
and,  if  the  postea  be  amended  as  prayed,  the  Court  of 
K{ng*8  Bench  will  order  the  transcript  to  be  amended  in 
conformity  thereto. 

[Lord  Chief  Justice  Best  read  the  notes  of  Lord  Gif- 
ford,  who  stated,  that  an  agreement  was  given  in  evidence, 
which  corresponded  with  and  proved  the  first  count,  in 
which  the  whole  of  the  agreement  was  set  out,  and  from 
which  it  appeared  that  the  plaintiff  was  the  commander  of 
an  Easi  India  ship  called  the  Minerva,  and  that  the  de- 
fendants wished  to  purchase  the  command,  provided  the 
plaintiff  would  give  it  up  and  allow  a  person  of  the  name 
of  Mills  to  be  appointed,  on  condition  of  the  plaintiff's 
being  reinstated  in  case  of  the  death  of  Mills,  and  provid- 
ed the  E€ui  India  Company  would  assent  to  such  ex- 
change of  command.  It  was  proved  that  the  former 
owners,  with  the  approbation  of  the  Company,  had  ap- 
pointed the  plaintiff  to  command  the  ship  for  a  voyage  next 
following  the  date  of  the  agreement ;  and  that  a  commander 

(a)l  Bam.  &  Aid.  161. 
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eould  not  be  removed  after  he  had  been  approved  of  by         1826. 
the  owner  for  a  pardcidar  voyage,  without  the  assent  of    ^ 
the  Company ;  that  the  former  owners  wished  to  sell  the  v. 

Minerva  as  a  free  ship,  to  which  no  commander  was  at- 
tached, and  that  the  pluntiff  refused  to  give  up  the  com« 
mand  to  them;  that,  after  the  agreement  between  the  plain- 
tiff and  defendant,  the  latter  wrote  to  the  EastlmUa  Com" 
pony,  requesting  them  to  permit  the  plaintiff  to  exchange 
the  command  of  the  Minerva  for  that  of  the  Marqnis  of 
Ely;  and  that,  at  the  foot  of  the  letter,  the  plaintiff  wrote, 
that  the  exchange  was  made  with  his  sanction  and  appro* 
bation;  and  that,  on  the  receipt  of  that  letter,  orders  were 
sent  from  the  India  House  to  swear  the  plaintiff  into  the 
command  of  the  Marquis  of  Ely t  and  MiUs  into  the  com- 
mand of  the  Minerva;  that  MiUs  died  on  board  the  Miner* 
«a,  and  that  the  plaintiff  afterwards  applied  to  the  defendant 
to  be  reinstated  in  the  command,  according  to  the  terms  jof 
the  agreement;  and  that,  on  the  defendant's  reftisal,  the 
present  action  was  commenced.  His  Lordship,  in  conclu- 
sion, stated,  that  he  was  satisfied  with  the  verdict,  and 
thought  that  the  amendment  ought  to  be  allowed.] 

Mr.  Serjeant  Zia^oef,  and  Mr«  Serjeant  WUdenow  shewed 
cause. — ^This  is  not  an  application  to  the  jurisdiction,  but 
merely  to  the  discretion,  of  the  Court.  It  is,  there- 
fore, incumbent  on  the  party  applying  for  the  amend- 
ment to  shew  that  it  is  absolutely  necessary;  whereas  it 
b  merely  alleged  that  it  is  requisite  for  the  due  ad- 
ministration of  justice.  There  is  consequently  no  ground 
to  induce  the  Court  to  interfere;  particularly  as  the 
evidence  at  the  trial  might  have  applied  to  other  counts 
than  the  first;  and  the  third  and  fourth  cannot  be 
supported,  as  there  is  no  sufficient  apparent  considera- 
tion for  the  promises  therein  set  forth.  Where  general 
damages  are  given  on  a  declaration  containing  several 
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1825.  counts,  and  one  count  is  defective,  and  the  evidence  at 
Richardson  ^he  trial  applies  to  that  count  only,  the  verdict  may  be 
amended  by  the  Judge's  hotes,  and  confined  to  the  good 
count;  but,  if  the  evidence  applies  to  all  the  counts,  the 
poiiea  cannot  be  amended,  because  it  is  impossible  for  the 
Judge  to  say  on  which  of  the  counts  the  Jury  found  the 
damages,  or  how  they  had  apportioned  them.  Althougb, 
in  Short  v.  Coffin,  the  Court  of  King* 8  Bench  allowed  a 
judgment  to  be  amended  after  argument  in  the  Exchequer 
Chamber;  yet,  it  was  on  the  ground  that  the  mis-entry 
was  the  mistake  of  the  clerk.  So,  in  Chapman  v»  Oale{a)i 
the  amendment  was  allowed,  on  an  affidavit  which  stated 
that  the  judgment  had  been  erroneously  entered,  through 
the  misprision  of  the  attorney's  clerk. 

At  all  events,  the  application  for  the  amendment  should 
have  been  made  in  an  earlier  stage  of  the  proceedings.  The 
plaintiff  should  have  made  his  election  on  which  count  the 
verdict  should  be  entered,  either  at  the  trial,  or  within  a  rea- 
sonable time  afterwards,  or  when  the  motion  was  made  to  ar- 
rest the  judgment.  In  Lee  v.  Muggeridge  (6),  the.  Court 
compelled  the  plaintiff,  in  the  Term  after  the  trial,  to  elect 
on  which  count  he  would  enter  up  the  verdict,  which  had 
been  taken  generally*  In  Grant  v.  Asile^  where  the  plaintiff 
obtained  a  general  verdict,  on  which  judgment  was  entered 
up,  the  defendant  brought  a  writ  of  error,  and  Lord  Mane- 
field  said  (c):  ^'In  civil  cases  the  rule  is  now  settled,  and 
we  have  gone  as  far  as  we  can  by  allowing  verdicts  to  be 
amended  by  the  Judge's  notes.  That  might  have  been 
done  in  this  instance,  in  an  earlier  stage  of  the  proceedings, 
but  cannot  now,  after  judgment;**  and  the  Court  aiHrarded 
a  venire  de  novo.  In  Harrison  v.  King,  Mr.  Justice 
Abbott  said  {d) :  ''  Where  a  declaration  consists  of  many 

(tf)  2  Lev.  22.  (c)  2  Doug.  730. 

(h)  b  Taunt.  36.  (d)  \  Barn.  &  Aid.  163. 
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counts,  it  is  the  duty  of  the  plaintiff  to  consider  at  the  trial         1898. 
upon  what  counts  he  will  have  the  verdict  entered,  and  to    „^ 
apply  to  the  Judge  at  that  time,  in  order  that  the  verdict  «. 

may  be  entered  on  the  good  counts;  but,  as  this  must  ne- 
cessarily be  attended  with  great  delay  at  the  trial,  it  has  been 
the  habit  and  practice  to  do  that  afterwards  which  could 
not  conveniently  be  done  at  the  trial.    But  still,  I  think  the 
application  should  be  made  recently  after  the  trial,  for 
the   Judge  bears  then  in  memory   much   of  what  has 
passed  at  the  time,  whereas  it  is '  impossible  to  suppose, 
that,  at  a  great  distance  of  time,  any  human  memory  can 
recollect  the  cirpumstances."    In  this  case,  when  the  mo- 
tion was  made  to  arrest  the  judgment,  it  was  sufficient  to 
arouse  the  suspicions  of  the  plaintiff;  and  he  ought  then 
to  have  seen  i  whether  all  the  counts  in  his  declaration 
could  be  supported.    In  EnUowes  y^HopiinSi  Mr.  Jus- 
tice BuUerssLid  (a),  **  there  was  this  distinction,  that,  if  there 
was  only  evidence  at  the  trial  upon  such  of  the  counts  as 
were  good  and  consistent,  a  general  verdict  might  be  al- 
tered from  the  notes  of  the  Judge,  and  entered  only  on  those 
counts;  but  that>  if  there  was  am^  evidence  which  applied 
to  the  other  bad  or  inconsistent  counts — as,  for  instance, 
in  an  action  for  words,  where  some  actionable  words  are 
laid,  and  some  not  actionable^  and  evidence  given  of  both 
sets  of  words,  and  a  g^ieral  verdict— there  the  poUea 
could  not  be  amended,  because  it  would  be  impossible  for 
the  Judge  to  say  on  which  of  the  counts  the  Jury  had 
found  the  damages,  or  how  they  had  apportioned  them : 
that,  in  such  acase>  the  only  remedy  is  by  awarding  a  venire 
de  novo.''    But,  in  Holt  v.  Scholefield  (6),  where  some  of 
the  counts  in  the  declaration  were  good  and  some  bad 
in  law,  and  general  damages  were  given,  the  Court  order- 
ed the  judgment  to  be  arrested,  and  would  not  award  are- 
nire  de  novoj  and  Mr.  Justice  Latcrence  said,  that  the  plain- 

(«)  I  Dwg.  377.  (b)  6  Tcnn  R«i>.691. 
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1825,         tiff  ought  not  to  be  at  liberty  to  amend  by  the  Judge's 
R1CHARD80K    ^^^^f  because  the  evidence  applied  aa  well  to  the  bad  as 
V-  to  the  good  counts.     WiUiams  t.  Breedon  was  decided, 

on  the  ground  that  it  sufficiently  appeared  that  the  Jury 
had  calculated  the  damages  on  one  count  only.  In  Scou^ 
gull  V.  Campbell  (a)^  the  Court  refused  an  application  to 
amend  the  entry  of  a  verdict  according  to  the  notes  of  an 
arbitrator,  to  whom  the  cause  had  been  referred;  and 
said,  that,  **  where  a  party  was  desirous  of  entering  a  verdict 
according  to  the  Judge's  notes,  the  Court  had  no  power 
to  make  any  order  upon  the  subject,  still  less  to  have  the 
Judge's  notes  brought  before  the  Court ;  and  that  the  usual 
practice  in  such  cases  was,  to  go  before  the  Judge  himself, 
and  have  the  verdict  entered  according  to  his  notes ;  it 
was  not  an  application  to  the  Court."  In  Newcombe  v. 
Crreen{b)f  the  posiea  was  amended  by  the  Judge's  notes  by 
rectifying  a  mistake  of  the  associate,  who  had  only  marked 
'  one  shilling'  damages,  instead  of '  274/.  4«.  1  Id.,*  the  ver- 
dict found  by  the  Jury,  and  so  entered  by  the  Judge  in  his 
minutes.  So,  in  Taylor  v.  Whitehead  {c\  the  officer,  hav- 
ing by  mistake  entered  a  verdict  for  the  defendant  on  three 
issues  in  trespass,  whereas  the  Jury  found  for  the  plain- 
tiff on  the  first  and  second,  and  for  the  defendant  on  the 
last  only,  the  Court  ordered  the  postea  to  be  amended  by 
the  Judge's  notes.  Although  in  De  Tastet  v.  Rucker  ((i), 
the  Court  of  Exchequer  Chamber  allowed  the  transcript 
of  the  record  to  be  amended  after  error  brought ;  yet  it  was 
on  the  ground,  that  the  ofiicer  of  the  Court  had  omitted  to 
enter  the  finding  of  the  Jury  on  issue  joined  on  a  plea  of 
ffet-off.  Although,  therefore,  the  postea  may  be  amended 
by  the  Judge's  notes  where  there  has  been  a  mistake  by 
the  officer,  yet  the  Courts  have  never  allowed  an  amendment 
after  writ  of  error,  where  the  mistake  has  appeared  on  the 

(c)  1  Chit.  Rep.  283.  (c)  2  Doug.  746. 

(6)  1  WiU.  33;  S.  C.  2  Sir.  1197.     (d)  6  B.  Moore,  137. 
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face  of  the  proceedings,  or  the  party  applying  for  the         1825. 
amendment  has  been  guilty  of /acAe^;  and,  as  all  the  counts 

KICH AROSON 

in   this  declaration   were  founded   on  one  and  the  same  v. 

agreement,  the  evidence,  or,  at  all  events,  a  part  of  it, 
might  be  applied  to  those  counts  which  cannot  be  sup* 
ported ;  and  it  is  impossible  to  say  on  which  count  the 
Jury  found  their  verdict.  The  plaintiff  should  have  made 
his  election  at  the  trial,  or,  at  all  events,  he  should  have 
made  the  application  to  enter  the  verdict  on  the  first 
count  of  the  declaration,  when  the  motion  was  made  to  ar- 
rest the  judgment. 

Mr.  Serjeant  Vaughan,  Mr,  Serjeant  Bosanquet,  and 
Mr.  Serjeant  Taddy^  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  the 
plaintiff,  both  in  justice  and  law,  is  entitled  to  retain  his 
verdict,  not  only  on  the  ground  that  my  Lord  Clifford, 
who  tried  the  cause,  has  reported  to  us  that  he  is  perfectly 
satisfied  with  it,  but  because  this  Court,  after  a  full  and  in* 
genious  argument,  discharged  the  rule  for  a  new  trial  and 
in  arrest  of  judgment.  The  only  thing  that  induced  me 
to  pause  was,  a  doubt  I  had  whether,  after  the  record  was 
gone  from  this  Court,  we  had  authority  to  amend  ihepos- 
tea;  but  it  appears  that,  on  several  occasions,  this  Court 
has  ordered  such  an  amendment  to  be  made,  not  only  af- 
ter the  record  has  been  removed,  but  after  argument  in  a 
court  of  error.  If  only  one  case  had  been  found,  I  should 
have  been  disposed  to  act  upon  it.  It  is  true  that  a  court 
of  error  cannot  amend,  as  they  have  nothing  to  amend  by 
until  the  proceedings  are  amended  in  the  Court  below; 
and,  if  this  Court  could  not  amend,  instead  of  a  court  of 
error  being  for  the  advantage  of  the  country,  (the  object 
of  its  creation  being  to  obtain  an  uniformity  of  decisions 
consonant  to  reason  and  to  law),  such   Court   would  be 
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^J^^^  not  only  of  no  avail,  but «  perfect  nuisance;  and  it  is  ne- 
Richardson  ^^^  too  late  for  US  to  do  what  is  necessary  to  be  done  for 
tlie  purpose  of  preventing  ixijustice.  In  Skori  ▼.  Ccffin, 
the  Court  of  King^s  Bench  allowed  a  judgment  against  an 
executor  to  be  amended  after  writ  of  error  brought,  and  argu- 
ment in  the  Exchequer  CAamber  thereon ;  and  Lord  Manw- 
field  s9,\dLi  ^*  It  is  not  an  errorin:  the  jiulgment  of  the  Court  in 
point  of  law.*'  Here,  the  merits  as  w«llas  the  law  of  the  case 
were  fully  argued  before  us,  on  the  general  grounds  that 
no  sufficient  consideration  appeared  on  the  whole  of  the  de« 
claration,  and  that,  even  if  there  were,  the  agreement  on 
which  the  action  was  founded  was  void,  being  against 
law.  If  our  attention,  had  been  drawn  to  the. different 
counts,  of  the  declaration,,  or  it  had  been  said  that  there  was 
a  consideration  expressed  in  one  count  only,  and  not  in  the 
others,  we  should,  without  the  least  hesitaticm,  have  di- 
rected Ai^pottea  tobe.  amended  by  .entering,  the  verdict 
on. the  count  which  was  good.  But  this  was  not  advert- 
ed to  at  the  time,  although  a  motion  was  made  in  arrest 
of  judgn(ient,  and  discharged;  and,  although  it  has  been 
said  that  the  plaintiff  has  been  giiilty  of  laches  in  not  making 
the  application  then,  yet  his  attention  was  never  drawn  to 
any  difference  between  the  counts;  nor  did  it  occur  to  the 
defendant's  counsel  that  any, material  variance  existed: 
the  point  was  argued  on. the  whole  of  the  declaration.  It 
has  been  further  said,  that  the  writ  of  error  shoidd  have 
aroused  the  plaintiff,  or  rabed  his  suspicions;  but  the 
principal  error  assigned  was,  that  the  declaration  did  not 
set  forth  any  good  or  sufficient  consideration  for  any. of 
the  promises  stated  in  the  declaration:  no  distinction  was* 
made,  in  the  assignment  of  errors,  .between  the  different 
counts*  The  plaintiff,  therefore,  could  not  have  been  • 
aware  that  the  court  of  error  would  ground  their  opin-* 
ion  on  some  or  one  of  the  counts  in  the*  declaration*  It 
has  been  most  properly  and  truly  admitted  that  this  is  an 
application  to  the  discretion  of  the  Court ;  and  it  has  been 
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Stated  to  us  on  affidavit,  that  the  amendment  was  necessa-         18^* 
ry  for  the  due  administration  of  justice.     We  alone  are  to    j^,,,„^B,>goji 
judge  as  to  the  reasonableness  of  the  time  within  which  »• 

^      °  .  Mblubii. 

such  an  application  as  this  should  be  made.  That  must 
depend  upon  the  circumstances  of  each  particular  case ;  and 
here  it  does  not  appear  to  me  to  be  unreasonable.  It  has 
been  insisted  that  the  evidence  given  at  the  trial  might 
have  been  applicable  to  all  the  counts;  but  the  learned 
Judge  who  tried  the  cause  has  reported  to  us  that  the 
evidence  sustained  the  first  count;  and  it  is  manifest  from 
the  report  that  it  was  quite  sufficient  to  support  it.  That 
count  was  expressly  founded  on  the  agreement,  which  in 
strictness  corresponded  with  it,  and  for  the  breach  of 
which  the  plaintiff  sought  to  recover  damages  in  this  ac- 
tion. But,  putting  it  on  principle,  it  is  sufficient  for  us  to 
say,  that  justice  requires  this  amendment  to  be  made ;  and 
more  particularly  so,  as  the  damages  would  not  have  been 
different,  if  the  verdict  had  beeii  taken  on  the  first  count 
only,  as  no  evidence  was  adduced  which  was  not  strictly 
applicable  to  or  admissible  under  that  count.  Although, 
in  an  action  of  slander,  if  some  words  are  proved  which 
are  not  actionable  in  themselves,  and  others  which  are, 
and  the  former  could  not  have  been  proved  but  for  the 
bad  counts  in  the  declaration,  the  Court  would  not  direct 
the  verdict  to  be  entered  on  the  counts  which  were  good ; 
and  although  Mr.  Justice  BuUer,  in  Eddowes  v.  Hopkins^ 
said,  that,  where  some  actionable  words  were  laid,  and  some 
not  actionable,  and  evidence  given  on  both  sets  of  words, 
and  a  general  verdict,  the  j90«/^a  could  not  be  amended; 
yet  it  must  be  inferred  that  he  meant  that  the  amendment 
could  not  be  allowed  where  evidence  was  admitted  under 
the  bad  counts,  which  could  not  have  been  received  un- 
der the  good.  But  here,  as  all  the  evidence  was  admissi- 
ble under  the  first  count,  and  abundantly  sufficient  to  sup- 
port it,  I  am  of  opinion  that  the  rule  for  amending  the 
posiea  must  be  made  absolute. 
VOL.  xr.  I 
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lfi25.  Mr.  Justice  Park. — I  am  also  of  opinion  that  the  pos* 

Richardson    '^^  Must  be  amended  in  the  tenns  prayed.     It  has  been 
V'  most  properly  admitted^  that  the  application  is  to  the 

discretion  of  the  Court,  although  it  has  been  said  that  they 
would  not  exercise  it  unless  the  applicant  shewed  some  ne- 
cessity for  their  doing  so,  and  that  here  it  is  merely  sworn 
that  the  amendment  is  necessary  for  the  due  administra- 
tion of  justice.     If  we  were  not  to  allow  this  amendment, 
we  should  be  defeating  the  administration  of  justice  rather 
than  advancing  it.     As  the  case  now  stands,  it  must  be 
taken  for  grantcid  that  the  Jury  came  to  a  right  conclusion 
at  the  trial.     The  plaintiff  sustained  a  serious  injury  by 
the  breach  of  the  agreement;   and  although  the  Jury 
awarded  large  damages,   Lord    Giffbrd,  who  tried  the 
cause,  has  told  us.  that  he  is  perfectly  satisfied  with  their 
verdict.     It  has  been  further  said,  that  the  Court  is  not 
empowered  to  grant  the  amendment,  but  that  the  Judge 
who  tried  the  cause  canalone  do  so.     But  that  appears  to 
me  to  be  erroneous.     It  is  true,  that  applications  of  this 
nature  are  usually  made  to  the  Judge  who  tried  the  cause, 
provided  he  be  living  and  still  in  Court ;  but,  if  he  has 
left  it,  the  Court  itself  has  authority  to  amend.     We  have 
been  furnished  with  the  notes  of  the  Judge,  from  which 
it  appears  that  the  first  count  of  the  declaration  was  fully 
supported  by  the  evidence,  the  whole  of  which  was  ap- 
plicable to  that  count.     It  has  been  insisted  that  the  ap- 
plication was  made  too  late,  although  it  was  admitted,  that, 
if  it  had  been  made  at  Nisi  Prius,  the  verdict  might  have 
been  entered  on  the  first  count,  as  a  matter  of  course.    So, 
the  application  might  undoubtedly  have  been  made  in  the 
course  of  the  term  succeeding  the  trial.     Where  a  decla- 
ration consists  of  several  counts,  it  is  impossible  that  coun- 
sel can  be  prepared  at  the  momient  to  determine  upon 
what  counts  the  verdict  must  be  entered;   and  in  this 
case  neither  the  attention  of  the  Court  nor  of  counsel  was 
drawn  to  this  point,  until  the  application  for  the  amend- 
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ment  was  made.     The  only  error  assigned,  was,  that  the         1825. 
declaration  did  not  set  forth  a  stiiBcient  consideration  for  any    „ 

•^      Richardson 

of  the  promises  therein  contained.  The  motion  for  a  new 
trial  and  in  arrest  of  judgment  was  also  founded  on  the 
want  as  well  as  the  illegality  of  the  consideration;  and 
the  Court,  in  giving  their  opinions,  not  having  their  atten- 
tion drawn  to  any  particular  count,  decided,  that,  on  the 
whole  of  the  declaration,  there  appeared  to  be  a  sufficient 
consideration.  In  Doe  d.  Church  v.  Perkins^  the  Court 
said  (a) :  "  That,  according  to  the  practice  of  amending 
by  the  Judge's  notes,  which  was  of  infinite  utility  to  the 
suitors,  and  was  as  ancient  as  the  time  of  Charles  the 
First,  the  amendment  might  be  made  at  any  time.*'  Al- 
though the  case  of  Harrison  v.  King  has  been  relied  on 
to  shew  that  the  application  should  be  made  either  at,  or 
recently  after,  the  trial;  yet  that  case  appears  to  have 
no  bearing  on  the  present.  There,  the  amendment  was 
applied  for,  not  only  after  writ  of  error  brought,  but  after 
the  Judgment  of  the  Court  of  King^s  Bench  had  been  re- 
versed in  the  Exchequer  Chamber ,  and  eight  years  had 
elapsed  from  the  time  of  the  commencement  of  the  action. 
Here,  however,  before  the  judgment  of  the  court  of  error 
was  pronounced,  it  was  ascertained  that  some  of  the  counts 
of  the  declaration  were  bad ;  and  therefore  the  plaintiff 
had  a  right  to  come  to  this  Court,  in  which  the  proceed- 
ings were  originally  instituted,  and  trial  had,  and  apply  to 
us  to  rectify  a  mere  slip  or  omission  of  counsel.  If  the  ap- 
plication had  been  made  to  Lord  Oifford  at  the  trial,  or 
during  the  time  he  presided  in  this  Court,  there  can  be  no 
doubt  but  that  he  would  have  ordered  the  verdict  to  be 
entered  on  the  first  count,  as  is  now  prayed. 

Mr.  Justice  Burrough. — I  am  of  the  same  opinion. 
When  the  motion  for  a  new  trial  and  in  arrest  of  judg- 

(a)  3  Term  Rep.  750. 
I  2 
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1825.         ment  came  before  the  Courts  the  case  was  fully  argued 
„      "  on  its  merits;  and  we  took  considerable  pains  to  ascer- 

V.  tain  whether  the  transaction  was  illegal,  or  contrary  to  the 

bye-laws  of  the  East  India  Company.  We  did  not  come 
to  a  hasty  conclusion;  nor  did  we  deliver  our  opinions 
until  after  full  consideration  of  all  the  objections  raised  on 
the  part  of  the  defendant.  As  to  whether  the  amendment 
may  now  be  allowed, — although  I  have  frequently  heard 
the  subject  canvassed  at  the  bar,  yet,  from  the  earliest  part 
of  my  professional  life,  to  the  present  time,  I  have  always 
understood  the  principle  to  be,  that  an  amendment  may  be 
made  at  any  time  when  a  party  can  see  his  way  clearly. 
Motions  for  amendments  are  as  common  as  the  justifica- 
tion of  bail;  and  here  there  can  be  no  question  but  that 
the  merits  and  justice  of  the  case  require  the  proposed 
amendment  to  be  made.  No  objection  has  been  raised  as 
to  the  damages  being  excessive.  The  Jury  thought  the 
plaintiff  entitled  to  them  for  the  breach  of  the  agreement 
entered  into  by  the  defendant.  The  first  count  of  the  de- 
claration was  proved;  and  the  whole  of  the  evidence  ap- 
plied to  and  was  admissible  under  that  count.  The  learned 
Judge  who  tried  the  cause  has  informed  us  that  he  was  sa- 
tisfied with  the  verdict,  and  has  furnished  us  with  his  notes 
of  what  took  place  At  Nisi  Prius,  and,  further,  has  express- 
ed his  opinion  that  the  amendment  ought  to  be  allowed. 

Mr.  Justice  Gaselee. — This  is  not  an  application  to 
amend  the  record,  but  merely  the  postea.  If,  indeed,  we 
had  been  called  on  to  amend  the  record,  it  might  be  con- 
sidered as  an  application  to  the  jurisdiction  of  the  Court. 
But  it  has  been  said,  that,  under  the  circumstances  of  this 
case,  we  have  no  authority  to  order  the  amendment  in  the 
terms  prayed,  as  the  application  could  only  be  made  to 
the  Judge  who  tried  the  cause.  If  he  had  still  remained  a 
Judge  of  this  Court,  we  should  not  have  interposed ;  but 
he  has  been  applied  to,  and  has  not  only  transmitted  to  us 
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his  notes  of  what  took  plaee  at  Nisi  Prius,  but  furnished         1^25. 
us  with  his  opinion;  and,  as  he  doubted  whether  he  waa    richaediijc 
empowered  to  order  the  amendment,  he  has  called  on  us  for  *- 

our  assistance.  I  consider  that  we  are  now  sitting  at  his 
request.  No  complaint  has  been  made  that  his  report 
is  insufficient  or  inaccurate;  neither  has  it  been  thought 
necessary  that  his  memory  should  be  refreshed  as  to  any 
particular  fact  that  occurred  at  the  trial  which  he  has  not 
reported  to  us;  nor  has  any  misconduct  been  attributed  to 
any  of  the  parties.  As,  therefore,  the  Court  acts  in  aid  of 
Lord  Gifford,  and  no  formal  complaint  has  been  made, 
it  appears  to  me  that  we  may  proceed  on  his  report,  which 
is  conclusive  as  to  the  evidence  adduced  before  him  at  the 
trial.  As  to  the  time  within  which  the  application  should 
have  been  made,  I  should  have  felt  some  difficulty,  if  we 
had  not  been  referred  to  a  case  where  an  amendment  of 
this  description  was  allowed  after  writ  of  error  brought, 
and  argument  in  the  Court  of  error;  and  it  appears  to 
me  that  no  material  distinction  can  be  drawn,  whether 
the  error  in  entering  up  the  verdict  be  the  misprision  of 
the  clerk,  or  the  act  of  the  party  who  takes  the  verdict. 
The  true  ground  is  this — whether  there  be  several  distinct 
causes  of  action,  substantially  differing  from  each  other, 
on  the  face  of  the  record,  on  all  of  which  the  evidence 
given  may  apply,  so  as  to  render  it  impracticable  to 
sever  the  damages.  The  case  of  Williams  v.  Breedon 
in  substance  establishes  this  principle.  It  was  there  held 
that,  where  a  general  verdict  had  been  given  on  two 
counts,  one  of  which  was  bad,  and  it  appeared  by  the 
Judge's  notes  that  the  Jury  calculated  the  damages  on  evi- 
dence applicable  to  the  good  count  only,  the  Court  might 
amend  the  verdict  by  entering  it  on  that  count,  although 
evidence  was  given  applicable  to  the  bad  count  also.  Al- 
though it  is  true  that  in  that  case  there  were  two  distinct 
causes  of  action,  yet  the  principle  is  the  same.  Here,  al- 
though there  were  four  special  counts  in  the  declaration. 
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1825.         they  all  related  to  but  one  and  the  same  subject  matter^ 
"  and  disclosed  but  one  cause  of  action.  ri».,  the  breach  of 

Richardson  t  .  <■  i     •       i  j    j 

IF.  the  agreement;  and  all  the  evidence  admitted  tended  to 

support  the  first  count,  in  which  the  whole  of  the  agree- 
ment was  set  out :  the  verdict,  therefore,  ought  to  have  been 
entered  on  that  count.  If  there  had  been  several  dis- 
tinct breaches,  and  evidence  had  been  given  on  some  which 
did  not  apply  to  the  first  count,  the  judgment  could  not 
have  been  entered  on  that  count  alone;  but,  as  the  breaches 
in  all  the  counts  allege  in  effect  the  same  cause  of  com- 
plaint, such  an  objection  cannot  avail.  The  defendant, 
therefore,  is  in  strictness  entitled  to  have  a  verdict  enter- 
ed for  him  on  the  three  last  counts,  as  they  all  refer  to 
the  cause  of  action  set  out  in  the  first,  viz.,  the  breach  of 
the  agreement.  The  declaration  has  not  been  objected  to 
on  account  of  its  length ;  and  although  it  has  been  contend- 
ed, that  the  suspicions  of  the  plaintiff  ought  to  have  been 
awakened  long  before  he  made  this  application^  yet,  when 
the  motion  was  made  for  a  new  trial  and  in  arrest  of  judg- 
ment, no  objection  was  made  to  any  particular  count,  but 
the  case  was  fully  argued  on  its  merits.  So,  in  the  as- 
signment of  errors,  the  principal  error  assigned  was,  *'  that 
the  declaration  aforesaid  does  not  set  forth  any  good  or 
sufficient  consideration  for  any  of  the  promises  therein 
stated."  No  distinction  was  made  as  to  either  of  the  counts, 
nor  was  the  assignment  of  errors  limited  to  any  count  in 
particular.  I  am  therefore  of  opinion  that  the  postea  must 
be  amended  agreeably  to  the  notes  of  Lord  Gifford,  in  the 
terras  prayed. 

The  Court  then  said,  that,  if  the  defendant  would  allow 
the  judgment-roll  to  be  amended  by  the  postea,  the  rule 
should  be  made  absolute  with  costs;  otherwise,  without. 

Rule  absolute  accordingly. 
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Friday,    November  25<A.— The  postea  having  been         18^25. 
amended  without  costs,  and  the  defendant  having  refused    „'     ' 

®  Richardson 

to  allow  the  judgment-roll  to  be  amended  by  it —  p. 

Mbllish. 

Mr.  Serjeant  Vaughan,  on  this  day,  applied  for  a  rule 
msi  that  the  judgment-roll  might  be  amended  and  made 
conformable  with  the  postea^  when — 

Mr.  Serjeant  Wilde  informed  the  Court,  that  the  Court 
of  Kings  Bench  had  just  pronounced  judgment  in  error, 
reversing  the  judgment  of  this  Court,  and  had  awarded  a 
venire  de  novo* 

Mr.  Serjeant  Vaughan,  for  the  plaintiff,  insisted,  that,  as 
Ae  record  remained  here,  and  the  transcript  only  was  sent 
up  to  the  Court  of  King*s  Benchf  the  amendment  ought  to 
be  allowed;  and  the  rule  nufi  was  granted  accordingly. 

Saturday,  November  26th. — Mr.  Serjeant  Lowes  and 
Mr.  Serjeant  Wilde  now  shewed  cause,  on  an  affidavit 
which  stated,  that  the  Court  of  King^s  Bench  had  re- 
versed the  judgment  of  this  Court,  and  awarded  a  venire 
de  novog  and  that  a  writ  of  venire  facias  de  novo  had 
been  also  directed,  and  a  judgment  of  reversal  entered  of 
record  in  tfa^  Court  of  King^s  Beneh^  which  record  was 
now  in  Court,  and  ready  t6  be  produced,  if  required. 
Under  these  circumstances,  it  was  submitted,  that  the  ap- 
plication for  the  amendment  of  the  judgment-roll  should 
have  been  made  to  the  Court  of  King's  Bench,  as  the  re- 
cord no  longer  remained  here,  it  being  in  that  Court  by 
intendment  of  law;  as,  when  the  writ  of  error  was  brought, 
the  record  itself,  and  not  merely  a  transcript,  was  carried 
from  this  Court  to  the  King's  Bench.  In  Butter  v.  Red- 
stone (a),  after  error  in  the  Exchequer  Chambi^,  thd  tran- 

(fl)  2  Str.  837. 
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1826.        script  was  brought  back  and  ameaded  in  ib^  Cotut  ef 
„  ^^  Kind's  Bench  by  the  original  record;  and  it  was  held  ne- 

V.  cessary  to  make  the  amendment  there,  as  it  differed  from 

a  writ  of  error  from  this  Court,  because  the  CatimoH 
Plecu  sends  up  the  very  record  itself,  and  the  King's 
Bench  sends  only  a  transcript*  So,  no  execution  on  the 
judgment  could  issue  out  of  this  Court;  and^  if  satii^c«- 
tion  were  to  be  entered  on  the  roll,  the  application  must  be 
made  to  the  Court  of  King's  Bench,  as  llie  record  has 
been  remored,  and  still  remains  there.  The  plaintiff  in 
error  is  bound  to  certify  the  record  into  the  Court  of 
King's  Bench;  and  the  Chief  Justice  of  this  Court  makes 
his  return  accordingly.  Although  in  Doe  d.  Church  v.  Per- 
^jit^(a)  the  Court  of  King^sBenchstLid  that  the  poi/^a  might 
be  amended  at  any  time,  yet  there  the  application  was  made 
before  argument  in  error;  but  here,  the  motion  to  amend  the 
judgment-roll  was  clearly  too  late,  as  the  Court  otKing^s 
Bench  had  previously  pronounced  judgment  of  retersal, 
tod  directed  a  venire  de  novo,  which  was  duly  entered 
of  record;  and  in  Harrison  v.  King{V)i  where  a  general 
verdict  w&s  taken  for  the  plaintiff  on  several  counts,  the 
Court  refused  to  allow  it  to  be  entered  on  particular  counts, 
according  to  the  evidence  on  the  Judge's  notes,  after  the 
judgment  had  been  reversed  in  error  for  a  defect  in  one 
count.  That  case  is  expressly  in  point;  and  the  observa- 
tions there  made  by  Mr.  Justice  AbboH  apply  most  forci- 
bly to  shew  that  thb  application  b,  at  all  events,  too  late; 
and  there  is  no  decision  which  goes  the  length  of  shewing 
that  a  judgment-roll  can  be  amended  after  the  judgment  has 
beien  reversed  by  a  Court  of  error. 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Bosanquei, 
in  support  of  the  rule. — It  b  a  fallacy  to  suppose  that  the 
record  b  actually  removed  out  of  thb  Court,  or  that  it  is 

(a)  3  Term  Rep.  7^-  if>)  1  Barn.  &  Aid.  161. 
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under  the  eontrol  of  the  Court  of  King's  Bemsk.  The  18S5. 
judgment-roll  still  lemauoui  here ;  and  only  the  transcript 
AT  copy  of  the  record  was  transmitted  to  the  Court  of 
Kimg^s  Bench  when  the  Chief  Justice  made  his  return  to  the 
rule  to  certify  the  record*  Besides,  if  the  judgment-roll  be 
not  amended,  it  will  be  at  variance  with  the  posiea.  The 
entry  of  a  general  verdict  on  the  po9iea  originated  in  the 
mlst»)ke  of  the  Associate  aXNiti  Prius;  and  the  entry  on 
the  jiidgment«oU  according  to  the  posiea  was  also  a  mis- 
priaion  of  the  clerk  who  made  up  the  roIL  When,  there- 
fore, the  posiea  is  amended,  it  follows,  as  a  matter  of 
coarse,  that  the  judgment*roll  should  be  amended  also,  in 
order  to  make  them  consistent  and  conformable  with  each 
other.  In  Woody.  Matthews {a)^  the  issue  in  this  Court 
was,  whether  one*/*.  S.  were  taken  by  a  eapiasadsaUtfaciet^ 
dnm  or  not;  and,  upon  the  trial  at  Nisi  Prius,  the  Jury 
found  for  the  plaintiff  in  the  action,  to  wit,  that  the  party 
was  not  taken  by  the  said  capias,-  and  upon  the  back  of 
the  panel,  the  entry  was  diahU  pro  quer. ;  but,  on  the  back 
of  the  posiea^  the  clerk  of  the  assises  certified  the  pa- 
nd  thu»,  to  wit,  that  the  Jury  say  that  no  capias  was 
awarded;  which  was  otherwise  thta  was  put  in  issue  or 
found  by  the  Jury;  and  the  roll  of  the  record  was  accord- 
ing to  t^  posiea f  and  upon  this  judgment  given  for  the 
plaintiff:  npon  which  this  variance  between  the  issue  and 
ver^d  was  assigned  for  error;  and,  after  deliberation  had 
upon  this  point,  and  thi/s  matter  alleged  by  the  defendant 
in  the  writ  of  error,  and  certified  out  of  this  Court,  the 
Court  of  King's  Bench  awarded,  that  the  .record  sent  up 
out  of  this  Conrt  by  the  writ  of  error  should  be  amended 
according  to  the  indorsement  on  the  panel,  for  that  such 
iodorsanevit  was  the  warrant  for  the  certifying  of  the  pos^ 
iea,  and  so  this  warrant  over  to  him  who  makes  the  entry 
upon  the  roll ;. and  therefore,  whereas  it  was  alleged  that 
ilke  posiea  was  amended  in  this  Court  after  the  record  re- 

(a)  Poph.  102. 
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1825.        moved  J  it  wae  held  to  be  well  done  here;  fori  although  the 
„'     *  record  was  removed  by  the  writ  of  error,  yet,  the  NUi  PriuSf 

RlCHADDSON  ^  . 

V.  the/70^(ea,  and  the  like,  reniain  still  here,  as  it  is  of  the  war- 

rant of  attorney  and  the  like ;  and,  if  the  postea  had  not 
been  amended  hete,  but  sent  up  with  that  which  was  indors- 
ed upon  the  panel,  all  shall  be  amended  in  the  King^s  Bench 
according  to  that  which  was  indorsed  upon  the  panel. 
In  that  case,  it  seems  that  this  Court  amended  the 
postea  after  error;  and  the  Court  of  King*  s  Bench  amend- 
ed the  record  there.  This  Court,  dierefore,  has  clearly 
a  right  to  aikiend  all  proceedings  remaining  here,  al- 
though the  record  may  be  sent  up  to  the  Court  of  King's 
Bench.  In  Friend  v.  The  Duke  of  Richmond,  error  was 
brought  in  the  Exchequer  Chamber  on  a  judgment  of  the 
Court  of  King^s  Bench,  in  ejectment,  and  in  the  record  a 
space  was  left  to  insert  the  costs,  which  had  not  been 
taxed,  and  it  was  prayed  that  it  might  be  amended ;  and 
Lord  Chief  Bardn  Hale  said  (a):  ''  It  is  the  constant  prac- 
tice, that,  if  .a  record  be  removed  into  the  King^s  Bench 
out  of  the  Court  of  Common  PletM  by  a  writ  of  error, 
and  afterwards  aniended  by  rule  of  Court  ih  the  Common 
Pleas,  the  Court  of  King's  Bench  must  amend  it  accord- 
ingly ;  but  without  such  rule  they  must  not  amend  it.  So, 
if  a  record  removed  hither  (t^ur.  to  the  Exchequer  Cham" 
ber)  be  mistakenj  it  is  am^idable  by  the  record  in  the  Com- 
mon Pleas,  brought  into  this  Court  by  an  officer  out  of  the 
Common  Pleas:  because  these  things  are  in  affirmance 
of  the  first  judgment,  and  are  therefore  favoured  in  law." 
In  Pickwood  v.  l^rigta{b),  whei^  a  verdict  was  given  for  a 
larger  sum  than  the  amount  of  the  damages  laid  in  the  de- 
claration, for  which  cause  a  writ  of  error  was  brought, 
this  Court  permitted  the  plaintiff  to  enter  a  remUtiiur  of 
the  excess  above  the  sum  laid  in  the  declaration,  although 
it  was  insisted  that  it  was  too  late  to  enter  the  remiUiiur 
after  judgment  signed  and  error  brought.     So,  in  Hardy 

(«)  Hardrcs,  305,  (6)  1  H.  Bl.  643. 


IN  THE  SIXTH  VBAR  OF  GEO.  lY.  133 

T.  Cathcart  (a)^the  record  in  a  penal  action,  where  the  Ju-         1825. 
ry  by  mistake  gave  damages,  being  carried  by  writ  of  er-      '     '^     ' 
For  to  the  Court  of  Khufs  Bench,  it  was  held  that  the  «• 

plaintiff  might  enter  a  remj^tfirr  of  the  damages  on  the 
record,  and  that  the  transcript  might  be  made  conforma- 
ble thereto.  Although  the  case  of  Harrison  v.  King  has 
been  relied  on  for  the  defendant,  it  is  distinguishable  from 
the  present,  as  there  no  application  was  made  for  the 
amendment  to  the  Court  where  the  action  was  commenced, 
and  there  had  been  a  lapse  of  eight  years  before  any  ap- 
plication was  made  to  the  Court  of  King* s  Bench. 

Lord  Chief  Justice  Best. — ^It  has  been  said  that  a  writ 
of  error  to  this  Court  removes  the  original  record  into  the 
Court  of  King*s  Bench,  but  that  a  writ  of  error  to  the 
King*8  Bench  only  removes  a  transcript  of  the  record  of 
that  Coart  into  the  Exchequer  Chamber.  But  our  officers 
have  informed  us^diat  the  original  record  still  remains  heroi 
and  that  a  transcript  only  is  carried  into  the  Court  oiKing*s 
Bench.  After  the  cases  and  authorities  to  which  we  have 
been  referred,  there  can  be  no  doubt  but  that  we  are  em- 
powered to  do  what  we  have  been  desired,  vix.  to  amend 
the  judgment-roll  by  iSc^poHea;  and  there  is  as  little  doubt 
that  we  ought  in  this  case  to  exercise  that  power.  If  the 
Court  oiKing^s  Bench  were  applied  to  to  amend  the  record, 
they  would  answer,  that  they  had  nothing  to  amend  by. 
But,  if  the  original  record  be  incorrect,  and  we  have  some- 
thing by  which  we  can  amend  it,  we  certainly  ought  to  do 
so;  and  then  the  Court  of  King*$  Bench  may  amend  their 
record  by  the  amended  recprd  of  this  Court.  But,  if  we 
were  to  refuse  the  present  application,  the  Court  of  King's 
Bench  must  give  judgment  on  a  false  record,  as  we  have 
already  ordered  the  postea  to  be  amended,  which  has 
been  done.     But  it  has  been  said,  that  the  application 

(fl)  I  jVIarah.  180j  S.  C.  5  Taunt.  2. 
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1825.        to  amend  die  judgment^roli  was  made  too  late,  as  the 
'     '     '      Court  of  King's  Bench  had  prom>unted  judgment  of 
V.  rev^Stsaly  and  awarded  a  venire  de  novo  before  the  rule 

nisi  was  granted.    We  are  not  bound  to  know  what 
passed  in  the  Court  of  King's  Bench ;  but  it  seems  that 
they  did  not  reverse  the  judgment  of  this  Court  because 
it  was  erroneous  or  bad  in  laW|  or  that  there  was  no  good 
count  in  the  declaration;  but,  as  they  thought  the  two  last 
counts  could  not  be  supported,  they  directed  a  venire  de 
novo*    Our  attention  was  never  called  to  any  distinction 
between  the  different  counts,  and  we  thought  that  there 
was  a  sufficient  consideration  to  support  the  first,  to  which 
my  Lord  Gifford  has  reported  that  aH  the  evidence  ap- 
plied.   There  can  be  no  doubt,  therefore,  but  that  we  were 
empowered  to  amend  the  postea^  by  entering  the  verdict 
on  the  first  count ;  and  we  are  now  desired  to  amend  the 
record  by  making  the  judgment-roll  conformable  with  the 
posiea^  for,  on  reference  to  the  postea^  as  it  now  stands,  it 
will  appear  that  the  verdict  was  entered  on  the  first  count, 
whereas  the  judgment-roll  represents  it  as  having  been 
taken  generally  on  all.     It  was  the  duty  of  the  associate 
to  enter  the  verdict  on  the  postea;  and,  if  he  had  entered  it 
on  all  the  counts  of  the  declaration,  when  it  ought  to  have 
been  entered  on  the  first  count  only,  we  should  have  al- 
lowed the  mistake  to  be  corrected  so  as  not  to  allow  the 
Court  o{  King's  Bench  to  give  judgment  on  an  erroneous 
record ;  such  error  arising  from  the  mere  mistake  or  mis- 
prision of  the  officer.    It  is,  therefore,  our  duty  to  amend 
the  record  according  to  the  fact.    If  the  application  to 
enter  the  verdict  on  the  first  count  had  been  made  to  Lord 
Gifford,  at  Nisi  Prius,  or  previously  to  his  quitting  this 
Court,  there  can  be  no  doubt  but  that  he  would  have  di- 
rected it  to  be  done,  and  the  postea  to  be  amended  ac- 
cordingly.   It  is  not  the  duty  of  a  Judge  to  say  on  what 
particular  count  a  verdict  is  to  be  entered ;  but,  if  all  the 
evidence  applies  to  one  which  may  be  supported,  the 
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yerdici  ought  to  be  entered  on  that  count.  There  arevariout        I82&: 

autboritiea  to  shew  that  we  may  amend  the  ooiltf^a  and  the    .Z'    ' '  . 

record  after  writ  of  error  brought;  and  that  the  Court  of 
Kimg^M  Beueh  may  then  amend  their  record  by  the  amend* 
ed  record  of  this  Court.  In  Wood  y.  MaUhetoM  this  Court 
amended  the  postca  afiier  error,  and  the  Court  of  King's 
Bench  also  amended  the  record  in  their  Court;  and  the . 
case  of  WAUJleldr.  WrigAt  was  there  cited  as  a  pre- 
cedent, as  also  a  case  in  the  Exchequer  Chtnkber^  where 
aimihir  amendments  had  been  made.  We  certainly  ought 
to  amend  what  remains  in  this  Court;  and,  although  the 
record  may  virtually  go  to  the  Court  of  error,  yet  enou|^ 
remains  here  to  shew  th^ijt  we  baTe  something  to  amend  by, 
and,  when  that  is  done,  and  the  record  made  perfect,  the 
Court  of  King'*  Bench  will  look  at  it  in  its  amended  and 
perfect  state,  and  act  accordingly.  In  the  case  of  Friend 
y.  The  Duke  of  Richmond,  Lord  Chief  Baron  Hmle  said: 
"Itis  the  constant  practice,  that,  if  a  record  be  remoyed  into 
the  King's  Bench,  out  of  the  Court  of  Common  Pleae,  by 
writ  of  error,  and  afterwards  amended  by  rule  of  Court  in 
the  Common  Pleas,  the  Court  of  King's  Bench  must  amend 
it  accordingly.**  The  word  must  appears  to  me  to  be  too 
strong,  but,  at  all  eveotSi  the  Court  of  King's  Bench  may 
amend  if  they  think  proper,  and  they  will  do  so  where  the 
justice  of  the  case  requires  it ;  and,  unless  the  present  ap- 
plication were  granted,  that  Court  could  not  amend,  aa 
they  would  have  nothing  to  amend  by :  and  their  judgment 
would  be  founded  on  an  erroneous  record,  as  the  judg- 
ment-roll would  be  at  yariance  with  the  posiea.  In  Pick-- 
wood  v.  Wright,  where  a  verdict  was  given  for  a  larger 
sum  than  the  amount  of  the  damages  laid  in  the  declaration, 
and  a  writ  of  error  was  thereupon  brought,  this  Court  per- 
mitted the  plaintiff  to  enter  a  remittitur  of  the  excess  above 
the  sum  laid  in  the  declaration,  on  payment  of  the  costs  of 
the  writ  of  error.  So,  in  Hardy  v.  Cathcari,  where  the 
Jury,  by  mistake,  gave  damages  in  a  penal  action,  the 
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1825.         plaintiff  was  allowed   to  entet  a  remittitur^  after  error 

Richardson    ^"^"g^^  "*  ^^  King's  Bench;  and,  in  Dunbar y.  Hitch- 
V.  cock  (a),  after  error  brought  from  this  Court  into  the  King's 

Bench,  and  from  that  Court  into  the  House  of  Lords, 
the  Court  of  King's  Bench  allowed  an  amendment  to  be 
made  in  the  record,  by  inserting  the  certificate  of  tlte 
Judge  who  tried  the  cause,  allowing  the  plaintiff  treble 
costs,  which  had  been  omitted  by  the  clerk  in  entering 
the  judgment  in  this  Court;  and  also  by  inserting  the  true 
term  in  which  the  assignment  of  errors  and  joinder  were 
made,  instead  of  an  entry  on  thejudgmekit-roll,  by  the  clerk 
of  the  Court  of  King's  Bench,  that  they  were  made  on  an  im- 
possible day  in  another  term ;  although  both  these  errors 
were  assigned  in  the  House  of  Lords ;  and  that  was  after  the 
judgment  of  this  Court  had  been  affirmed  in  the  King's 
Bench  :  and  Lord  EUenborougM  said :  **  Here^  the  House  of 
Lords  have  a  defective  record ;  diminution  has  beeo  alleged, 
and,  when  it  has  been  amended  in  this  respect,  upon  being 
certified  into  the  House  of  Lords,  they  wiH  direct  the 
transcript  to  be  amended."  So,  here,  when  we  have  al- 
lowed the  judgment^roll  to  be  made  conformable  with  the 
postea,  the  Court  of  King's  Bench  wiH,  no  doubt,  amend 
their  record  by  our  amended  record.  That,  however,  is 
matter  of  future  consideration  for  them,  but  I  am  clearly 
of  opinion  that  we  are  fully  warranted  in  making  this  rule 
absolute. 

Mr.  Justice  Park.«-*I  am  cleariy  of  the  same  opinion. 
When  this  case  came  before  the  Court  on  a  motion  for  a 
new  trial  and  in  arrest  of  judgment,  we  did  not  pass  over 
it  lightly,  but  gave  it  full  and  mature  consideration. 
Although  the  verdict  was  taken  and  allowed  to  stand  on 
all  the  counts  of  the  declaration,  it  was  merely  because  the 
counsel  did  not  draw  our  attention  to  any  distinction  be- 

(a)  3  Mau.  &  Schv.  591. 
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tween  the  counts;  but  s^vend  qaestions  were  raised  and        1H^« 

argued  on  the  whole  of  the  declaration.     So,  when  the    „.^„..^.^^ 

writ  of  error  was  brought,  the  errors  assigned  applied  to      _  v. 

the  whole  declaration.     We  have  siqce  ordered  the  p6st^a 

to  be  amended  according  to  the  facts  proved  at  the  trial, 

and  it  has  been  done  accordingly.    The  copsequence  is, 

that  the  entry  on  the  judgmept-voll  is  at  variance  with 

the  poUea;  and  sqrely  we  ought  not  to  allow  the  one  to 

be  amended  without  the  other,  as  the  record  would  then 

be  inconsistent  on  the  face  of  it.    Justice  not  only  requires 

it  to  be  done,  but  it  would  be  the  greatest  absurdity  if  we 

were  to  allow  one  part  of  the  record  to  be  inconsistent 

or  at  variance  with  the  other. 

Mr.  Justice  Burrovgh. — ^The  first  question  to  be  con- 
sidered is,  how  has  the  record  gone  from  this  Court.     It 
is  true,  that,  technically  speaking,  it  has  been  removed  to 
the  King^s  Bench,  but,  in  point  of  fact,  it  remains  here. 
The  mere  transcript  or  copy  is  sent  to  the  Court  above, 
and  they  may  revise  it  by  our  corrected  record.   What  we 
have  already  done  is  confirmed  by  several  previous  de- 
cisions; and  the  question  now  is,  whether  we  ought  not  to 
make  the  judgment-roll  conformable  with  the pasiea.    We 
must  preserve  the  course  we  have  already  adopted,  and,  if 
SQ,  it  follows  as  a  matter  of  necessity  that  we  must  amend 
the  record ;  if  not,  it  would  be  inconsistent  on  the  face 
of  it.      It  is  not  for  us  to  enquire  what  the  Court  of 
King's  Bench  will  do;  but,  when  they  see  our  amended 
record,  they  may  think  it  advisable  not  to  reverse  our 
judgment  in  iato,  or  they  may  merely  grant  a  venire  de 
no9o  in  order  to  ascertain  the  merits  by  a  further  enquiry. 
So,  if  that  Court  perceive  that  we  have  allowed  the  ver- 
dict to  be  entered  on  the  first  count  of  the  declaration, 
they  may  reconsider  whether  that  count  be  good  or  bad. 
If  it  can  be  supported,  our  judgment  must  be  affirmed. 
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They  may  say,  the  defendant  in  error  may  allege  diminu- 
tion, as  the  record  in  this  Court  was  an  improper  record; 
but,  when  they  ascertain  that  we  have  ordered  the  verdict 
and  judgment  to  be  altered,  and  to  stand  on  the  first  count 
only,  they  will  amend  their  transcript  accordingly.  If  that 
count  be  bad,  they  will  reverse  our  judgment  altogether; 
but,  if  it  can  be  supported,  they  will  not  order  a  venire  de 
novOf  as  all  the  evidence  at  the  trial  was  applicable  to  and 
admissible  under  that  count.  As,  therefore,  it  appears  to 
me  that  justice  requires  the  amendment  of  the  judgment- 
roll  as  well  as  of  the  postea.    This  rule  must  be  made — 


Absolute  (a). 


(a)  Mr  Justice  Gauke  was  absent. 


Saturday^ 
Nov.  26th. 

A  iarmer  caused 
eTery  tenth 
■heif  of  wheat 
to  be  thrown 
out  by  the  bind- 
en,  for  tithe, 
tlie  ethers  to 
be  set  up  in 
tboclu  of  dif- 
ferent numliers, 
rarying  from  six 
to  ten  I— 'Held, 
that  this  was  not 
a  legal  mode  of 
setting  out  the 
tithe,  although 
no  fraud  was  in- 
tended ;  as  the 
tithe-owner 
should  have  an 
opportunity  of 
comparing  the 
tithe-sheavcfl 
with  the  othen. 


Walker,  Clerk  r.  Ridgway. 

1  HIS  was  an  action  on  the  statute  S  &  3  Edward  6,  c.  13, 
and  brought  against  the  defendant  for  not  having  proper- 
ly set  out  his  tithes  of  wheat. 

At  the  trial,  before  Mr.  Justice  BurroMigh,  at  the  last 
Assizes  at  Hereford,  the  plaintiff's  bailiff  or  servant  was 
called,  and  stated,  that  the  defendant  had  reaped,  in  the 
course  of  the  last  harvest,  several  acres  of  wheat,  and  that, 
after  it  was  cut,  one  man  was  employed  to  bind  after  two 
reapers,  and  another  to  set  it  up  in  shocks ;  that  each  shock 
contained  several  sheaves,  varying  in  number  from  six  to 
nine ;  that  the  binders,  as  they  went  on,  threw  out  every 
tenth  sheaf  for  the  tithe ;  and  that  such  sheaves  were  after- 
wards collected  and  laid  together  in  irregular  heaps. — The 
defendant  called  witnesses  to  shew  that  each  tenth  sheaf 
was  thrown  out  fairly  by  the  binder;  and  that  it  was  of  the 
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same  nse  wHh  the  others  which  were  set  up  in  shocks.         1825. 
Hie  learned  Jodge  told  the  Jury  that  the  plaintiff  could       walkbr 
not  ascertain  whether  the  sheaves  were  all  of  one  size,  ^' 

without  going  to  every  shock  and  comparing  those  thrown 
out  with  those  set  up;  and  he  tfiought  that  the  binder's 
throwing  out  every  tenth  sheaf  was  not  a  proper  mode  of 
setting  out  the  txthe,  and  said,  that,  if  this  mode  of  tithing 
could  be  supported,  it  would  be  necessary  for  the  parson 
or  tithe^wner  to  have  a  man  in  every  field  in  which  the 
tithes  were  to  be  taken,  during  the  whole  of  the  time  of 
the  reaping.  The  Jury,  however,  found  a  verdict  for  the 
defendant. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  msi  that  this  verdict  might  be  set  aside  and  a 
new  trial  granted,  on  the  grounds  that  the  finding  was  against 
the  opinion  of  the  learned  Judge  who  tried  the  cause, 
and  that  the  mode  of  setting  out  the  tithes  adopted  by 
the  defendant  could  not  be  supported  in  law,  as  the  par- 
son or  tithe-owner  could  not  ascertain  whether  the  sheaves 
thrown  out  for  him  by  the  binder  were  of  equal  size  with 
those  set  up  in  shocks.  If  the  shocks  had  contained 
ten  sheaves  each,  the  difficulty  might  have  been  removed; 
but,  as  the  numbers  varied  in  each  shock,  although  every 
tenth  sheaf  might  have  been  regularly  thrown  out,  yet  that 
might  have  been  made  smaller  than  the  others. 

Mr.  Serjeant  Taddyno'W  sheared  cause. — As  the  sheaves 
thrown  out  for  tithe  might  be  easily  compared  with  those 
set  up,  it  must  be  assumed  that  they  were  fairly  thrown 
out ;  and  whether  they  had  been  bond  fide  set  out  or  not 
was  purely  a  question  for  the  Jury.  Although  this  mode 
of  tithing  might  be  inconvenient  to  the  parson,  still  the 
defendant  was  not  bound  to  set  up  the  sheaves  thrown 
out  for  the  tithe,  nor  was  he  obliged  to  put  his  own 
sheaves  in  shocks  immediately  after  they  were  bound, 
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1826.        or  to  place  an  equal  or  definite  number  of  sheaves  in 
^^][J[][]^       each  shock.    That  might  depend  either  on  the  stote  of 
»•  the  crop  or  of  the  weather.    In  Leathes  v.  Leviiuon, 

Lord  EUenborough  asked  (o),  "  If  the  cutting  and  saving 
be  done  fairly  and  in  the  ordinary  course  of  husbandry, 
and  not  fraudulently  or  capriciously,  is  there  any  de- 
cision which  limits  the  farmer  as  to  the  mode  of  doing  it? 
**  Rules  of  mere  regularity,"  said  his  Lordship  (6),  "  are 
after  all  only  laid  down  to  prevent  fraud;"  and  here, 
the  defendant  proved  that  no  fraud  was  intended,  but 
that  the  sheaves  thrown  out  were  of  equal  size  with  those 
set  up.  In  ShaUcrou  v.  Jowle^  Lord  EUenborough 
said  (o) :  **  Corn  must  be  tithed  in  the  first  convenient  state 
in  which  the  tithe  can  be  collected  after  the  com  is  cut, 
which  is,  in  sheaves;"  and  Mr.  Justice  Le  Blanc  and  Mr. 
Justice  Bayley  expressly  said,  that  com  must  be  tithed  in 
.  the  sheaf  before  it  is  put  up  in  shocks.  In  Halliwell  v. 
Trappes,  Mr.  Justice  Laicrence  ssid  (d) :  **  The  common-law 
mode  of  tithing  com  is  in  the  sheaf;"  and  the  cases  of  Lamb  v. 
TattersaU{e),  and  Bendish  v.  Kembleif)^  were  referred  to : 
and  Mr.  Justice  Chambre  said  {g) :  '*  If  the  owner  shocks  his 
sheaves  so  soon  as  to  prevent  the  comparison,  the  parson 
must  of  necessity  have  the  right  to  pull  them  down  to  ex- 
amine them,  which  would  be  attended  with  monstrous  in- 
convenience." Here,  the  p1aintifi*had  an  opportunity  of  as- 
certaining whether  the  tithe  had  been  fairly  set  out  or  hot, 
as  he  might  have  compared  the  sheaves  thrown  out  with 
those  that  were  set  up.  Th^  defendant's  witnesses  swore 
that  that  had  been  done  fairly,  and  the  Jury,  by  their  ver- 
dict, have  negatived  every  presumption  of  fraud. 

Lord  Chief  Justice  Best. — No  fault  has  been  found  with 

\,a)  12  East,  24 1.  (e)  2  Wood*8  Tithe  Cases,  418. 

'  h)  Id.  243.  (/)  Id.  345. 

(c)  13  East,  267.  Ig)  2  Taunt.  !^7 
{d)  2  TauDt.  58. 
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the  manner  in  which  thia  case  was  left  to  the  Jury,  nor  1826. 
is  it  alleged  that  they  were  misdirected.  In  setting  out 
tithes,  although  every  facility  must  be  given  to  the  farmer, 
yet  due  regard  must  ako  be  had  to  the  security  of  the 
parson  from  fraud  or  contrivance.  The  fair  and  recog- 
nized mode  of  setting  out  the  tithe  of  wheat  is  in  the  sheaf* 
The  time  of  setting  it  up  in  shocks  must  depend  on  circum- 
stances; for,  if  the  weather  be  fine,  it  may  remain  on  the 
ground  without  injury ;  but,  if  it  be  precarious  or  showery,  it 
is  for  the  interest  of  the  parson  as  well  as  of  the  farmer,  that 
it  should  be  put  into  shocks  as  soon  as  possible :  whence 
arose  the  custom  of  tithing  in  shocks.  But  here  it  ap- 
pears that  the  com  was  bound  in  sheaves  as  soon  as  it  was 
cut;  that  the  binder  threw  out  every  tenth  sheaf  for  tithe; 
and  that  the  others  were  immediately  set  up  in  shocks, 
before  the  parson  could  have  an  opportunity  of  examining 
them.  A  custom  to  take  tithe  in  the  shock  may  be  good; 
but,  where  such  custom  prevails,  the  shocks  must  contain  an 
equal  number  of  sheaves ;  here,  however,  it  appears  that  the 
number  of  sheaves  varied  in  each  shock,  some  containing 
six,  some  seven,  some  eight,  and  others  nine.  Now,  if  each 
shock  had  contained  ten,  it  would  only  have  been  necessary 
to  count  the  number  of  shocks,  and  to  ascertain  that  the 
sheaves  in  each  were  of  the  same  size ;  but  in  this  case  it  was 
impossible  to  calculate  the  number  of  sheaves  without  a  mi- 
nute examination  of  every  shock,  which  would  be  produc- 
tive of  great  trouble  and  inconvenience  to  the  parson.  Al- 
though it  has  been  said  that  no  fraud  was  contemplated  by 
the  defendant,  yet,  if  such  a  practice  as  this  were  to  prevail, 
it  would  certainly  tend  to  fraud,  against  the  mere  probabili- 
ty of  which  the  law  is  assumed  to  guard.  A  tithe-collector 
is  not  required  to  have  the  knowledge  or  experience  of  an 
arithmetician;  and,  although  he  may  easily  ascertain  whe- 
ther or  not  all  the  sheaves  are  of  equal  size,  yet  he  is  not 
bound  to  go  to  every  shock  in  the  field  to  ascertain  the  ag- 
gregate quantity  of  sheaves  bound.    As,  therefore,  it  ap- 
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1825.         peared  here  that  each  shock  contained  a  different  number 
Walker       of  sheaves^  I  am  of  opinion  that  the  tithe  was  improperly 
set  out,  and  consequently  that  there  must  be  a  new  trial. 


9. 

KrOGWAY. 


Mr.  Justice  Park. — Although  it  has  been  said  that 
there  was  no  fraud  in  this  case,  yet,  in  setting  out  tithes, 
it  is  incumbent  on  the  party  to  shew  that  there  is  no  pro- 
bability of  committing  a  fraud;  and  that  is  a  fact  to  which 
the  Court  will  attend.  Here,  the  sheaves  thrown  out 
might  be  of  a  less  size  than  those  set  up;  and  it  was  im- 
possible for  the  plaintiff*  to  ascertain  the  whole  number 
without  counting  the  number  of  sheaves  set  up  in  each 
shock. 

Mr.  Justice  Burrough. — In  Tennant  v.  Stubbing  (a),  it 
was  held  that  tithes  must  be  set  out  so  that  the  parson 
may  compare  them  with  the  other  parts.  There,  wheat 
was  unequally  shocked,  and  every  tenth  sheaf  was  thrown 
aside  for  th^  rector;  and  Lord  Chief  Baron  Macdonald 
held  it  to  be  an  unreasonable  custom^  and  void,  as  it  de- 
prived the  tithe-owner  of  the  advantage  the  law  gave  him  of 
comparing  the  tithes  set  out  with  the  remainder  that  was 
put  in  shocks.  So,  in  Franklyn  v.  Gooch  (6),  the  weather  be- 
ing precarious  and  uncertain,  the  farmer  filled  a  cart-load, 
throwing  nine  sheaves  into  the  cart,  and  laying  aside  the 
tenth  for  the  tithe,  and  the  same  learned  Judge  held,  that  the 
conduct  of  the  farmer  was  not  strictly  correct,  and  that  such 
mode  of  tithing  could  not  be  supported.  The  rule  is, 
that  the  parson  may  be  enabled  to  see  that  the  whole  of 
the  tithes  are  regularly  set  out  before  any  part  is  shocked 
or  carried  away;  or  that  he  may  have  an  opportunity  of 
seeing  his  tithe  separated  from  the  other  nine  parts,  so 
as  to  compare  the  one  with  the  other.  Here,  although 
every  tenth  sheaf  was  thrown  out  by  the  binder,  yet,  as 

(a)  3  Aost.  640;  5.  C  4  Gwill^        (6)  3  Anst.  682;  5.  C.  4  G- •" 
1438.  1441. 
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the  remaining  sheaves  were  immediately  set  up  in  shocks, 
the  plaintiff  could  not  have  an  opportunity  of  examining  the 
size  of  each  sheaf  without  throwing  down  all  the  shocks; 
andy  as  the  shocks  contained  unequal  numbers  of  sheaves, 
it  would,  if  such  a  mode  of  tithing  could  be  support- 
ed, be  productive  of  the  greatest  inconvenience  to  the 
tithe-owner,  as  he  would  be  obliged  to  examine  every  shock 
in  the  field.  Although,  therefore,  no  fraud  may  be  im- 
puted to  the  defendant,  yet,  as  the  tithes  were  not  pro- 
perly set  out,  I  am  of  opinion  that  the  rule  for  a  new  trial 

must  be  made — 

Absolute  (a). 
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(a)  Mr.  Justice  GaseUe  was  absent. 


Crofts  r.  Waterhouse.  n^L^^SL 

1  HIS  was  an  action  on  the  case.     The  declaration  stated  The  proprietor 
that  the  defendant  was  the  owner  and  proprietor  of  a  com-  ?  noMlabicfor** 
mon  stage-coach  for  the  conveyance  of  passengers  from  ■*;  "Ou'y  «"*- 
London  to  Exeter^  that  the  plaintiff  was  an  outside  pas-  unger  in  con- 
senger  on  the  coachj  and  that,  through  the  negligence,  ll^^^entL^over- 
carelessness,  and  improper  conduct  of  the  defendant's  ser-  ^jJ'^J'^*''** 
vant,  whilst  proceeding  in  the  course  of  the  journey  from  '"ch  «ccidcni  be 
London  to  Exeter^  the  coach  was  overturned ;  whereby  the  the  negUgenre 
plaintiff  was  greatly  bruised,  wounded,  and  hurt.     Plea —  ©fthc'driver? 

Not  guilty.  Therefore, 

^        ''  where,  in  an 

At  the  trial,  before  Mr.  Justice  Littledale,  at  the  last  As-  action  for  an  in- 
sizesat  Dorchester,  it  appeared  in  evidence  that  the  de-  Mripdon/kap- 
fendant  was  the  proprietor  of  a  coach,  called  the  Reftu-  v^^xe^  that  the 

*^     ^  '  o        caase  of  the  ac- 

lator,  running  from  London  to  Exeter;  that  the  plaintiff  ^ident  was  the 
had  been  booked  at  the  office  in  London^  and  paid  his  the  coach  had 

laftt  pasted)  of 
one  of  two  cot- 
taget  that  had  previously  stood  on  an  angle  of  the  road,  hy  which  means  the  driver  was  deceived  as  to 
the  course  of  the  road  (il  being  night,  though  moonlight),  and  the  Judge  told  the  Jury,  tliat,  as  the 
road  was  of  sufficient  width,  and  there  was  no  obstruction  or  want  of  light,  the  coachman  ought  to 
have  kept  within  iu  limits,  and  a  verdict  was  found  for  the  plaintiff:  the  Court  granted  a  new  trial, 
conceiving  that  it  should  have  been  left  to  the  Jury  to  say  whether  or  not  the  driver  had  been  guilty 
of  negligence. 
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1825.        fare  as  an  outside  passenger  to  Exeter ;  that  the  coach  ar- 
Cropts        "^®^  ^^  ^  P^^^  called  Harman  Hill,  which  is  about  half 
»•  a  mile  beyond  Salisbury^  between  two  and  three  o'clock 

in  the  morning ;  that  it  was  quite  light,  the  moon  being 
full,  and  that  there  was  nothing  to  prevent  the  coachman 
from  keeping  the  middle  or  the  left-hand  side  of  the  road 
(which  was  twenty-four  feet  wide),  but  that  he  drove  the 
coach  too  near  to  the  right  and  overturned  it,  by  which 
the  plaintiff  received  the  injury  complained  of. 

Several  witnesses  were  called  for  the  defendant,  who  prov- 
ed, that  one  of  two  cottages  which  had  previously  stood  at 
the  turning  of  the  road  where  the  accident  happened,  had 
been  pulled  down  since  the  coachman  had  last  passed,  that 
the  rubbish  had  been  left  at  the  side  of  the  road,  and  that  the 
coachman,  mistaking  the  cottage  which  was  standing  for  that 
which  had  been  pulled  down,  drove  over  the  rubbish  of  the 
latter,  whereby  the  coach  was  upset.  The  learned  Judge 
was  of  opinion,  that,  as  the  road  was  of  sufficient  width, 
and  there  was  na  obstruction  or  want  of  light,  the  coach- 
man ought  to  have  kept  within  its  limits  and  not  endangered 
the  lives  of  his  passengers  by  turning  so  sharp  to  the  right, 
even  supposing  that  the  accident  was  attributable  to  his 
having  mistaken  the  cottage  which  was  pulled  down  for  that 
which  remained  standing.  The  Jury  accordingly  found  a 
verdict  for  the  plaintiff— Damages,  100/. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  had,  on ,  the  ground  of  a  misdirection  by  the 
learned  Judge  to  the  Jury.  He  submitted  that  it  should 
have  been  left  to  them  to  say,  whether  the  accident  arose  from 
the  negligence  of  the  coachman,  or  whether  it  was  not  rather 
attributable  to  misadventure.  If  it  bad  been  shewn  that  the 
coachman  had  received  any  previous  notice  of  the  cot- 
tage having  been  pulled  down,  the  case  would  have  been 
different ;   but,  as  he  was  not  aware  of  it,  no  imputa- 
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tion  could  be  cast  on  him ;  and  the  accident  was  unavoida-  1885. 

hie.    The  law  makes  a  wide  distinction  between  carriers       cropm 

of  goods,  and  the  owners  of  stage-coaches  for  the  convey- •• 

ance  of  passengers.  The  former  are  in  the  nature  of  in- 
surers, and,  as  common  carriers,  are  answerable  in  all  cases, 
unless  a  loss  happen  by  the  act  of  God,  or  of  the  King's 
enemies;  whilst  the  latter  are  not  even  subject  to  the 
rule  of  the  road,  nor  liable  unless  in  cases  of  actual  ne- 
gligence. In  Aston  y.  Heaven  (a),  Lord  Chief  Jus- 
tice Eyre  held  that  coach-owners  are  not  liable  for  in- 
juries happening  to  passengers  from  accident  or  mis- 
fortune, where  there  has  been  no  negligence  or  default 
in  the  driver;  and  th^t,  where  there  is  no  other  car- 
riage on  the  road,  the  driver  may  keep  in  the  middle,  and 
is  not  bound  to  keep  on  the  left-hand  side  of  the  road, 
although  the  accident  might  have  proceeded  from  the 
coach  not  being  on  the  proper  side.  Here,  there  was 
no  want  of  caution  on  the  part  of  the  coachman ;  much  less 
can  negligence  be  imputed  to  him.  If  the  master  of  a 
ship  steer  her  according  to  a  sea-mark,  and,  such  mark  being 
altered  or  removed  without  his  knowledge,  he  in  conse- 
quence strike  on  a  rock  or  shoal,  negligence  cannot  be 
imputed  to  him.  In  Christie  v.  Griggs  (b),  Sir  James 
Mansfield  held  that  the  proprietor  of  a  stage-coach  is 
not  answerable  for  any  damage  that  may  happen  to  a 
passenger  from  the  coach  being  overturned  by  a  mere  acci- 
dent; and  his  Lordship  said,  that,  on  a  contract  to  carry 
passengers,  the  carrier  did  not  warrant  their  safety;  his 
undertaking  as  to  them  went  no  farther  than  this — that,  as 
far  as  human  care  and  foresight  could  go^  he  would  pro- 
ride  for  their  safe  conveyance.  So,  here,  the  overturning 
of  the  coach  was  purely  accidental,  as  the  coachman  had 
no  means  of  ascertaining  that  the  cottage  had  been  pulled 
down  since  he  passed  by  it  on  his  last  journey. 

(a)  2  Esp.  N.  P.  C.  633.  (*)  2  Camp.  79. 
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1825.  Mr.  Serjeant  Onslow,  and  Mr«  Serjeant  Taddy,  now 

"  shewed  cause. — There  is  not  the  slightest  pretence  for 

v.  saying  that  the  Jury  were  misdirected.     The  opinion  of 

ATERH0U8E.  ^j^^  leamcd  Judge  was  perfectly  correct*  The  coach- 
man ought  to  have  kept  in  the  middle  of  the  roadj  and 
should  not  have  gone  so  far  to  the  right  as  it  seems  he  did. 
At  all  eyentSy  he  did  not  preserve  a  prudent  course. 
In  Mayhew  v.  Boyee  (a).  Lord  EUenborough  held, 
thatj  where  the  driver  of  a  carriage  on  a  public  road 
may  adopt  either  of  two  courses,  one  of  which  is  safe, 
and  the  other  hazardous,  if  he  elect  the  latter,  he  is 
responsible  for  the  mischief  that  may  ensue;  and  he 
cannot  in  such  case  insist  upon  the  fact  that  he  kept  to  his 
own  side  of  the  road;  "  For,"  said  his  Lordship,  '*  if  it  be 
practicable  to  pursue  a  course  which  is  safe,  and  you  fol- 
low so  closely  upon  the  track  of  another  that  mischief  may 
ensue,  you  are  bound  to  adopt  the  safe  course;*'  and  here 
the  coachman  actually  drove  the  coach  out  of  the  bound- 
ary  of  the  road,  although  it  was  a  moon-light  night,  and 
there  was  nothing  to  prevent  him  from  passing  in  the 
centre,  or  even  diverging  to  the  left-hand  side.  The  Jury 
were  put  in  possession  of  all  the  facts.  It  was  for  them  to 
judge  whether  the  coachman  had  been  guilty  of  negli- 
gence or  not;  and,  as  they  have  found  that  he  did  not 
proceed  with  a  proper  degree  of  caution,  their  verdict 
is  conclusive,  and  ought  not  to  be  disturbed. 

Mr.  Serjeant  WUde,  in  support  of  his  rule,  was  stop- 
ped by  the  Court. 

Lord  Chief  Justice  Best. — ^The  principle  to  be  collect- 
ed from  the  last  case  to  which  we  have  been  referred,  is, 
that,  if  the  driver  of  a  stage-coach  do  not  use  a  proper 
degree  of  caution,  or,  where  there  are  two  ways,  he  do 

(a)  1  Stark.  N.  P.  C.  423. 
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not  adopt  that  which  is  safe»  he  is  respcMisible  for  any         1825. 
mischief  that  may  ensue  from  his  electing  to  pursue  a       crofts 
haauirdous  course.    Here»  the  question  is,  whether  the  Ju-  v* 

ry  were  warranted  in  finding  a  verdict  against  the  propria 
etor  of  the  coach,  as  it  was  not  left  to  them  to  say  whether 
the  coachman  had  been  guilty  of  negligence  or  not  We 
are  not  to  ascertain  the  degree  of  care  that  the  driver  of 
a  coach  may  be  required  to  exercise :  that  is  a  question  ex« 
pressly  for  a  Jury.  The  declaratiqn  charges  the  defendant 
inrespectof  the  negligence  of  his  servant;  and,  if  it  had  been 
left  to  the  Jury  to  say  whether  or  not  the  latter  had  been 
guilty  of  negligence,  the  case  would  have  been  free  from 
difficulty.  The  coachman  should  have  kept  in  the  road; 
and  I  am  strongly  inclined  to  think,  that,  as  he  went  out  of 
it,  the  Jury  were  warranted  in  presuming  negligence;  but 
the  leanied  Judge  assumed,  that,  as  the  coachman  had  driven 
out  of  the  road,  the  plaintiff  was  entitled  to  a  verdict,  whe- 
ther the  former  had  been  guilty  of  negligence  or  not.  This 
action  clearly  could  not  be  maintainable  unless  negligence 
had  been  proved ;  and,  although  the  coachman  might  have 
used  competent  skiU,  still  an  accident  might  have  occurred 
for  which  the  proprietor  would  not  have  been  liable:  for 
instance,  the  horses  might  have  been  frightened  at  the  fir* 
ing  of  a  gun ;  in  which  case,  if  they  started  or  ran  off,  and 
overturned  the  coach,  the  proprietor  would  not  have  been 
answerable,  as  he  is  only  responsible  for  the  actual  negli- 
gence of  his  coachman  or  servant  in  the  driving  of  the 
coach.  Here,  the  accident  might  have  happened  without 
any  negligence  on  the  part  of  the  coachman ;  for,  his  having 
deviated  from  the  road  might  fairly  be  attributed  to  the  re- 
moval of  the  cottage  by  which  he  had  been  formerly  guid- 
ed in  making  the  turning.  I  am  therefore  of  opinion  that 
the  rule  for  a  new  trial  must  be  made  absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.     There 
18  a  wide  distinction  between  contracts  for  the  conveyance 
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1826.        of  passengers,  and  those  for  the  conveyance  of  goods. 

Crofts  '"  ^^^  latter  the  parties  are  liable  at  all  events,  except 
^  the  goods  are  destroyed  or  damaged  by  the  act  of  God, 

or  the  King's  enemies;  whilst,  in  the  former,  they  are  only 
responsible  to  their  passengers  in  cases  of  express  negli- 
gence. In  this  case  it  was  not  left  to  the  Jury  to  say  whe* 
ther  the  defendant's  coachman  had  been  guilty  of  negli- 
gence or  not.  It  appears  that  a  cottage  which  stood  close 
by  the  road  side  had  been  pulled  down  since  the  last  time 
the  coachman  had  passed  the  spot,  which  was  but  a  few 
hours  previously  to  the  time  of  the  accident;  and  that  he 
had  no  knowledge  of  its  removal.  If  it  had  been  pulled 
down  a  week  or  a  month  before,  the  case  would  have  been 
different;  but  he  depended  on  the  locality  of  the  cottage 
for  his  guide.  He  probably  had  no  means  of  knowing  that 
it  had  been  pulled  down  in  the  course  of  the  preceding  day; 
and,  although  the  moon  was  up  at  the  time  he  passed,  he 
might  naturally  mbtake  the  cottage  that  remained  for  that 
which  had  been  rased,  or  he  might  have  supposed  that 
both  remained  standing  as  before.  At  all  events,  I  do  not 
think  that  such  a  degree  of  actual  negligence  can  be  im- 
puted to  him  as  to  render  his  master  liable  in  point  of  law. 
The  question  of  negligence  should  certainly  have  been  left 
to  the  Jury. 

Mr.  Justice  Burrouoh. — The  declaration  in  this  case 
is  founded  on  a  charge  of  negligence  in  fact;  and  it  is  not 
for  us  to  judge  whether  or  not  the  coachman  was  guilty 
of  such  negligence.  The  rule  of  the  road  is  no  criterion 
of  negligence  (a) ;  and  it  was  matter  of  evidence  whether 
the  coachman  acted  negligently  or  not,  and  should  have 
been  left  to  the  Jury.  The  rule  for  a  new  trial  must  there- 
fore be  made — 

Absolute. 

(fl)  See  Wayde  v.  Lady  Cerrr,  2  Dow.  &  Ryl.  255. 
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1825. 

Frances  Henrietta  Rennell,  Widow,  Adminbtratrix  of      Monday^ 
Thomas  Rennell,  Clerk,  r.  George,  Bishop  of  Lin-     ^«>-  28'*- 
coln,  Thomas  Henry  Mirbhouse,  Clerk,  and  William 
Squire  Mirehouse,  Clerk. 

JL  HIS  was  a  jTiiare  fmpediV.    The  declaration  stated,  that  Where  a  pre- 
the  defendants  were  summoned  to  answer  the  plaintiff,  re-  Jj" tdVowBono* 
lict  and   administratrix  of  all  and  singular  the  iroods,  •  rectory  in 

®  ®  right  of  hit  pre- 

chattels,  and  credits,  which  were  of  Thomiu  Rennell^  heod,  dies  while 
Clerk,  Bachelor  in  Divinity,  deceased,  at  the  time  of  his  J^^  ^dumt^*' 
death,  who  died  intestate,  of  a  plea  that  they  permit  the  ^^J^^' 
plaintiff  to  present  a  fit  person  to  the  rectory  of  the  parish  the  right  to  pre- 
church  of  Wetby,  in  the  county  of  Lincoln,  which  was  va-  succeeding  pre- 
cant,  and  in  her  gift  as  administratrix  as  aforesaid,  and  ^^^^:  *"^ . 

'  o  '  does  not  past  to 

whereupon  the  plaintiff,  by  her  attorney  complained ; — For  *«  pertonai  re- 
that  whereas  one  William  Dodwell,  Clerk,  Doctor  in  Di-  the  deceued. 
yinity,  late  prebendary  of  the  prebend  or  canonry  of  South 
Grani/uim,  founded  in  the  cathedral  church  of  Salisbury, 
theretofore,  to  wit,  on  the  27th  October,  1775,  to  wit,  at 
Boston,  in  the  county  of  Lincoln,  was  seised  of  and  in 
the  said  prebend  or  canonry,  with  its  appurtenances  (to 
which  prebend  or  canonry  the  advowson  of  the  said  rec- 
tory of  the  parish  church  of  Welby,  with  its  appurtenances, 
then  belonged  and  still  belongs),  in  his  demesne  as  of  fee, 
in  right  of  the  said  prebend  or  canonry;  and  the  said 
William  Dodwell,  D.  D.,  so  being  such  prebendary  as 
aforesaid,  and  so  being  seised  of  and  in  the  said  prebend  or 
canonry,  with  its  appurtenances,  to  which  &c.,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  &c.  aforesaid,  , 
presented  to  the  said  church  of  Welby,  being  then  vacant, 
one  William  Dodwell,  Master  of  Arts,  his  clerk,  who,  on 
the  said  presentation  of  the  said  WilUam  DoditeU,  D.  D., 
was  admitted,  instituted,  and  inducted  into  the  same,  in  the 
time  of  peace,  in  the  time  of  our  sovereign  Lord  George  the 
Third,  late  King  of  Great  Britain:  and  the  plaintiff  further 
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1825.         said,  that   the  said  William  Dodwell^  D.   D.,  being  so 
Rennell       seised  of  the  said  prebend  or  canonry,  with  its  appurte- 
V.  nancesi  to  which  &c.^  in  his  demesne  as  of  fee,  in  right  of 

LiN^LN.  ^^  ®*id  prebend  or  canonry,  he,  the  said  William  Dod- 
wellf  D.  D.,  afterwards,  to  wit,  on  the  1st  of  October,  1785, 
to  wit,  at  Boston f  &c.,  died  so  seised;  after  whose  death, 
to  wit,  on  the  29th  October^  in  the  year  last  aforesaid,  to 
wit,  at  Boston,  &c.,  one  Robert  Price,  clerk,  was  lawfully 
admitted,  instituted,  and  inducted  prebendary  of  the  said 
prebend  or  canonry,  with  its  appurtenances,  to  which  &c. ; 
whereby  the  said  Robert  Price  then  and  there  became  and 
was  seised  of  and  in  the  said  prebend  or  canonry,  with 
its  appurtenances,  to  which  &c.,  in  his  demesne  as  of  fee, 
in  right  of  the  said  prebend  or  canonry :  and  the  plaintiff 
further  said,  that,  the  said  Robert  Price  being  so  seised  of 
and  in  the  said  prebend  or  canonry,  with  its  appurtenances, 
to  which  &c.,  in  his  demesne  as  of  fee,  in  right  of  the  said 
prebend  or  canonry,  he,  the  said  Robert  Price,  afterwards, 
to  wit,  on  the  1st  of  April,  1828,  at  Boston,  &c.,  died  so 
seised ;  aft;er  whose  death,  to  wit,  on  the  ^rd  April  in  the 
year  last  aforesaid,  at  Boston,  &c.,  the  said  Thomas  Ren- 
nell was  lawftdly  admitted,  instituted,  and  inducted  preben- 
dary of  the  said  prebend  or  canonry,  with  its  appurtenances, 
to  which  &c.,  whereby  the  said  Thomas  Rennell  then  and 
there  became  and  was  seised  of  and  in  the  said  prebend  or 
canonry,  with  its  appurtenances,  to  which  &c.,  in  his  demesne 
as  of  fee,  in  right  of  the  said  prebend  or  canonry;  and, 
the  said  Thomas  Rennell  being  so  seised,  the  said  church 
afterwards,  to  wit,  on  the  1st  of  June,  1824,  at  Boston  &c«, 
became  vacant  by  the  death  of  the  said  Reverend  William 
DodweU,  Clerk,  the  late  parson  ■  and  incumbent  thereof, 
and  still  is  vacant,  whereby  it  then  and  there  belonged  to 
the  said  Thomas  Rennell  to  present  a  fit  person  to  the 
said  rectory  of  the  said  parish  church,  so  being  vacant  as 
aforesaid :  and  the  plaintiff  further  said,  that,  aft;erwards, 
and  whilst  the  said  church  was  so  vacant  as  aforesaid,  to 
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wit,  on  the  30th  of  June^  in  the  year  last  aforesaid ,  at         1826. 
Boston  &c.,  the  said  Thomas  Rennell  died  intestate,  so      {^bmnell 
seised  of  and  in  the  said  prebend  or  canonry.  with  its  ap-  v. 

.       .  •      .   r       TheBUhopof 

purtenances,  to  which  &€.,  in  his  demesne  as  of  fee,  in  right       Lincoln. 
of  the  said  prebend  or  canonry,  without  having  presented 
any  person  to  the  said  rectory  of  the  said  parish  church ; 
after  whose  death,  and  whilst  the  sud  church  was  so  va« 
cant  as  aforesaid,  to  wit,  on  the  2Sd  July  in  the  year  last 
aforesaid,  at  Boston  &c.,  administration  of  all  and  singular 
the  goods,  chattels,  and  credits,  which  were  of  the  said 
Thomas  Rennell,  deceased,  at  the  time  of  his  death,  who 
died  intestate,  by  the  Right  Reverend  Father  in  God, 
Charles,  by  Divine  Providence,  Archbishop  of  Canter- 
bury.  Primate  of  all  England,  and  Metropolitan,  was  in 
due  form  of  law  granted  to  the  plaintiiF;  whereupon  and 
whereby  it  then  and  there  belonged  and  now  belongs  to 
the  plaintiiF,  as  administratrix  as  aforesaid,  to  present  a 
fit  person  to  the  said  rectory  of  the  said  parish  church,  so 
being  vacant  as  aforesaid,  and  which  is  still  vacant;  but  the 
said  Bbhop  of  Lincoln,  and  the  said  T  H.  Mirehouse, 
and  W.  S.  Mirehouse  unjustly  hindered  her  from  presenting 
a  fit  person  to  the  said  rectory  of  the  said  parish  church, 
whereupon  the  plaintiff,  administratrix  as  aforesaid,  said, 
that  she  was  injured,  and  had  sustained  damage  to  the 
value  of  lOOO/./  and  therefore,  &c.     The  declaration  con- 
cluded with  a  prqfert  in  curiam  of  the  letters  of  adminis- 
tration. 

The  first  defendant,  as  Bishop  o{  Lincoln,  pleaded, — 
'*  That  the  said  rectory  of  the  parish  church  of  Welby  is  with- 
in his  diocese  oi Lincoln,  and  that  he  hath  nothing  nor  doth 
he  claim  to  have  anything  in  the  said  rectory  of  the  church 
aforesaid,  or  in  the  advowson  of  the  same,  except  only  the 
admission,  institution,  and  induction,  of  the  rectors  to  the 
same  rectory  and  parish  church,  and  all  such  other  things 
as  belong  to  the  Ordinary  as  Ordinary  of  that  place;  and 
this  he  is  ready  to  verify :  wherefore  he  prays  judgment. 
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1825.         if  the  plaintiff^  without  assigning  some  special  disturbance 
^"""^"^  in  the  person  of  him,  the  said  Bishop,  ought  to  have  or 

KENNELL 

V.  maintain  her  said  action  against  him  &c.*' 

Lincoln.*  The  Other  defendants,  Thomas  Henry  MirehousCt  and 
ffllliam  Squire  Mirehouse^  pleaded,  that  the  plaintiff  ought 
not  to  have  or  maintain  her  said  action  against  them,  be- 
cause they  said,  that,  after  the  said  Thonuis  Rennell  had  so 
died  without  having  presented  any  person  to  the  said 
rectory  of  the  said  parish  church,  and  whilst  the  said  church 
was  so  vacant  as  aforesaid,  to  wit,  on  the  19th  ofJuly  in 
the  year  last  aforesaid,  at  Boston  &c.,  the  said  defendant 
ThonMS  Henry  Mirehouse  was  lawfully  admitted,  instituted, 
and  inducted,  prebendary  of  the  said  prebend  or  canonry, 
with  its  appurtenances,  to  which  said  prebend  or  canonry 
the  said  advowson,  with  its  appurtenances,  then  belonged 
and  still  belongs,  whereby  he,  the  said  Thomas  Henry  Mtre^ 
houses  then  and  there  became  and  was  seised  of  and  in  the 
said  prebend  or  canonry,  with  its  appurtenances,  to  which 
&c«,  in  his  demesne  as  of  fee,  in  right  of  the  said  prebend 
or  canonry,  and  whereby  it  then  and  there  belonged  to  lum 
to  present  a  fit  person  to  the  said  rectory,  so  being  vacant 
as  aforesaid:  and  the  defendants,  Thomas  Henry  Mire* 
house^  and  William  Squire  Mirehouse,  further  said,  that 
he,  the  said  Thomas  Henry  Mirehouse,  so  being  such 
prebendary  as  aforesaid,  and  so  being  seised  of  and  in  the 
said  prebend  or  canonry,  with  its  appurtenances,  to  which 
&c. ,  afterwards,  to  wit,  on  the  S6th  of  September,  in  the  year 
last  aforesaid,  at  Boston  &c.,  presented  to  the  said  church 
of  Welby,  then  being  vacant,  the  said  defendant  William 
Squire  Mirehouse,  his  clerk,  for  the  purpose  of  his  being 
admitted,  instituted,  and  inducted  into  the  same,  but 
which  said  admission,  institution,  and  induction,  had  been 
hindered  and  prevented  by  his  Majesty *s  writ  of  ne  ad* 
mittas,  to  the  said  defendant  Lord  Bishop  of  Lincoln  in 
that  behalf  directed ;  for  which  reason  the  said  Thomas 
Henry  Mirehouse  had  prevented  the  plaintiff  from  pre- 
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senting  a  fit  person  to  the  said  church :  and  this  they,         ^®^* 
the  said  Thomtu  Henry  MirehQUie^  and  William  Squire      rekmblx. 
Mirehousef  were  ready  to  verify;   wherefore  they  prayed  •• 

judgment  if  the  plaintiff*  ought  to  have  or  maintain  her      Limcolk. 
aforesaid  action  thereof  against  them  &c. ;  and  they  also 
thereupon  prayed  a  writ  to  the  said  Bishop,  8cc. 

The  phuntiffi  as  to  the  plea  of  the  said  Bishop  (inas* 
much  as  he  had  not  nor  claimed  to  have  anything  in  the 
church  aforesaid,  or  in  the  advowson  of  the  same,  except 
only  the  admission,  institutioUi  and  induction,  of  the  rec- 
tors to  the  same  rectory  and  parish  church,  and  all  such 
other  things  as  belong  to  the  Ordinary  as  Ordinary  of  that 
place)  prayed  judgment  against  the  said  Bishop,  and  a  writ 
to  the  said  Bishop,  &c. ;  therefore,  it  is  considered  that 
the  plaintiff  recover  against  the  said  Bishop  her  presenta- 
tion to  the  said  church,  and  that  she  have  a  writ  to  the 
said  Bishop,  that,  notwithstanding  his  disclaimer,  he  ad- 
mit a  fit  person  to  the  said  church  on  the  presentation  of 
the  plaintiff:  and  the  said  Bishop  is  not  amerced  because 
he  hath  excused  himself  of  any  particular  disturbance; 
but  let  execution  thereof  be  .stayed  until  the  said  plea 
between  the  plaintiff  and  the  said  Thomas  Henry  Mire- 
house  and  William  Squire  Mirehouse  be  determined,  &c. 
The  plaintiff  then  demurred  generally  to  the  plea  of  the 
other  defendants,  Thomas  Henry  Mirehouse^  and  William 
Squire  Mirehouse;  and  they  joined  in  demurrer. 

This  case  was  twice  argued,  first,  in  the  last  Hilary 
Term,  by  Mr.  Serjeant  Wilde  for  the  plaintiff,  and  Mr.  Ser- 
jeant Taddy  for  the  defendants,  when  the  Court  took  time 
to  consider;  and,  on  the  first  day  of  the  last  Easter  Term, 
Lord  Chief  Justice  Best  directed  a  second  argument,  and 
desired  that  notice  thereof  might  be  given  to  the  Attorney-' 
General,  as  the  interest  of  the  Crown  might  intervene,  and 
under  the  circumstances,  the  Crown  might  be  deemed  en- 
titled to  present.  The  case  was  accordingly  re-argued  at  con« 
siderable  length,  in  the  course  of  the  last  Term,  by  Mr. 
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Serjeant  Vaughan  for  the  plaintiiF,  Mr.  Serjeant  TfOyUy 
for  the  defendants,  and  Mr.  Serjeant  Bosanquei,  as  repre- 
senting the  Aitomey-Generalf  on  behalf  of  the  Crown.  The 
Court  again  took  time  to  consider;  and,  as  each  of  the  Judges, 
in  delivering  their  opinions  seriatim^  very  fully  conunented 
on  every  branch  of  both  arguments,  it  is  only  necessary  to 
advert  to  the  principal  points  respectively  raised  for  the 
plaintiff  and  defendants,  and  to  refer  to  the  cases  and  au- 
thorities which  were  cited  and  relied  on  in  their  support. 


For  the  plaintiff,  it  was  contended — FirsU  that,  in  the  case 
of  a  lay  patron,  if  a  presentative  church  Ml  vacant,  and 
such  patron  die  without  presenting,  his  personal  repre- 
sentative shall  present;  because,  as  soon  as  a  church  be- 
comes vacant,  the  next  turn  is  a  chattel,  and,  as  such, 
vests  in  the  person  of  the  individual  to  whom  the  advow- 
son  at  the  moment  belongs; — Secondly ^  that  the  character 
of  the  party  into  whose  hands  a  chattel  falld,  cannot  alter 
the  nature  of  the  interest; — and  Lastly,  that  such  interest 
cannot  go  in  succession,  to  the  heir  of  the  patron,  or  to 
the  next  owner  of  the  advowson,  but  belongs  to  the  party 
in  whose  time  the  vacancy  happens,  or  to  his  executor  or 
administrator  (a). 


(a)  The  authorities  cited  for 
the  plaintiff  were — Fitzherbert's 
Nature  Brevium,  tit.  Quare  Impc- 
dit,  33  N,  P,  34  B,  N.— Brooke's 
Abridgment,  part  2,  tit.  Tre^ 
Mentation  at^  Esglise,  pL  22. — 
Rolle*8  Abridgment,  Vol.  2,  tit. 
Presentment  F.  346,  pi.  4.— Vi- 
ner'8  Abridgment,  tit.  Corpora- 
tion$L.f  Executor  U.  17,  FreMenta- 
tion,  (F  a).— Mallory'8  Quare  Im- 
pedit,  tit.  Presentutiom  69. — Co- 
myns's  Digest,  tit.  Esglite  (H.  6.) 
—  Selden's  Works,  Vol.  6,  p. 
2063,  tit.  Prerogative, — Gibson's 
Codex,  797.— Blackstone's  Com- 


mentaries, Vol.  I,  p.  389. — ^Coke 
Littleton,  [9.  a.]  [15.  b.]  [46.  b.] 
[90.  a.]  [388.  a.]— Hargravc  & 
Butler's  Notes,  [N.  4?.]  [N. 
85.]r-Sheppard*s  Epitomie,  tit. 
Chattels,  243,  244— Wentworth 
on  Executors,  54,  73,  259. — 
Winch,  741. — Johnson's  DicUon- 
ary,  Prerogc^ft'vtf. «— Statutes  21 
Hen.  7,  c.  21 ;  28  Hen.  8,  c.  11,  9. 
3;  13  &  14  Car.  2,  c.  4,  s.  14.— 
Year  Books,  34  Hen.  6,  fol.  27,  pi. 
8;  19Edw.2 — Overton  v.l^ddali^ 
Coke's  Entries,  122.— The  case  of 
The  Dean  Sf  Chapter  of  Norwkk, 
3  Rep.  73,^Fulwood*s  case,  4  Rep. 
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For  the  defendants,  it  was  insisted  (a), — Firsts  that  tliere 
was  a  manifest  distbction  between  ecclesiastical  patronage 
in  spiritual  hands,  and  that  in  lay  hands,  the  spiritual  patron 
having  only  a  trust  to  be  exercised  for  the  benefit  of  the  pub- 
lic at  large,  and  his  patronage  being  never  sold  or  granted 
away  until  the  avoidance  happens,  whilst  the  lay  patron 
has  an  interest  of  profit  as  well  as  of  trust; — Secondly, 
that,  as  in  the  declaration  the  plaintiff*s  intestate  was  al- 
lied to  be  seised  in  right  of  his  prebend,  the  presentation 
ought  to  be  in  the  same  right; — Thirdly,  that  there  was 
a  further  distinction  where  the  patron  is  also  incumbent; 
— Fomrihly,  that,  though  a  lay  patron  might  grant  an  ad* 
vowson  or  next  presentation,  a  spiritual  patron  had  never 
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Rbmneli. 
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^.^Smailwood  v.  Bithop  of  Co- 
temtry  and  LUchfield  snd  Walter, 
Saville,  1  IS.—The  Queen't,  Fane's, 
and  Archbithop  of  Canterbury's 
case,  4  Leon.  107, 109.— Jo^n  Lon^ 
dam  V.  The  Chapter  of  the  CoOe- 
giaU  Chsaxh  of  Southwell,  Hob. 
S03.-- Holland  v.  SheUy,  Hobart, 
302;  S.  C.  nomine  Hollands.  Chi- 
Chester^  Bishop,  Winch's  Entries, 
G^2. Stephens  v.  Wall,  Dyer,  Edit. 
1794,  282  b,  pi.  2B.  ^Potter  v. 
CAi^pmaii,  Ambler,  98,  101. 

(a)  The  authorities  cited  for  the 
defendants  were-Fitzherbert's  Na- 
tara  Brerinm,  Xii.  Quare  Impedit, 
33 B,  N,P,340.— Viner'sAbridg- 
meat,  tit.  Presentation,  D. — Mai- 
lory's  Qmre  Impedit,  69.— Gib- 
ion's  Codex,  115,  dted  in  Bum's 
Ecclenastical  Law,  7th  Edit.  tit. 
Bishep,  239.— Gibson,  757>  758, 
759  ,763.-^Coke  Littleton,  [17- 
b.],  [131.  a.],  Sect.  644.,  [340. 
b.],  [341.a],  [388.  a.].— Watson's 
€leigymBa*s  Law,  Edit.  1725,  pp. 
76,  77,  82,  106,  224,  226.— Sta- 

VOL.  XI. 


tutes,  25  Edw.  3,  stat.  6;  32  Hen. 
8,  C.28,  s.  l.-r Year  Books,  9  Hen. 
6,  fol.  33;  4  Edw.  3,  foL  2,  pi.  3; 
29  Edw.  3,  fol.  3,  7;  SEdw.  3, 
fol.  58,  pi.  13;  21  Hen.  7,  fol.  8. 
— Dean  and  Chapter  ofNorwich^s 
case,  3  Rep.  75  b — Cawdrfy*s  case, 
5 Rep.  I,  4,  S— Sutton  Hospital's 
case,  10  Rep.  28. — Brokesby  v. 
Wickham  and  Lincoln,  Bishop^  1 
Leon.  167' — Holt  v.  Coventry  and 
Litchfield,  Bishop,  Hobart,  140.— 
Mackenzie  y.  Robinson,  3  Atk.  559. 
— 'Repittgton  v.  Tamworth  School, 
Governors,  2  Wils.  150. 

For  the  Crown. — ^Brooke's  A- 
bridgment,  tit.  Issues  retomes  sur 
terres,  Sfc  pi  21 . — RoUe's  Abridge 
ment.  Vol.  2,  tit.  Presentment  at 
Eiglise,  C.  343^Viner's  Abridg. 
ment,  tit.  Presentation,  E,—- Liber 
Pari  21  Edw.  1;  24  Edw.  3,  30. 
—Coke  Littleton,  [90.  a  ],  [388« 
a.]— Godolphin,  264,  278.— Am- 
bler, 98,  \0\.— Holland  ▼.  Shelly, 
Hobart,  302. 
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exercised  such  a  right ; — and  Laaily^  that,  where  a  bishop 
is  patron,  and  entitled  to  a  living  in  right  of  his  see,  and  the 
church  becomes  void,  and  the  bishop  dies  after  the  vacancy 
and  before  it  is  filled  up,  then  the  King,  by  virtue  of  his 
prerogative,  takes  the  turn  as  guardian  of  the  t^nporal- 
ties  of  the  bishopric,  and  presents,  and  not  the  executors 
of  the  bishop. 


Mr.  Justice  Gaselee. — This  is  a  Q»are  Impedii^  brought 
by  the  administratrix  of  the  late  prebendary  of  S<mth 
Granihamf  in  the  cathedral  church  of  SaUsbmrt/,  against 
the  three  defendants,  to  recover  the  presentation  to  the 
rectory  of  the  parish  church  of  Welby,  in  the  county  and 
diocese  of  Lincoln,  the  advowson  of  which  belongs  to  the 
prebend  of  South  Granthafn,  and  which  became  vacant  in 
the  life-time  of  the  intestate,  the  late  prebendary. 

The  declaration  states  the  seisin  of  one  William  Dad- 
well  of  the  prebend  to  which  the  advowson  belongs,  in  his 
demesne  as  of  fee,  in  right  of  the  said  prebend, — ^his  pre- 
sentation of  a  clerk,  who  was  admitted,  instituted,  and  in- 
ducted,— the  death  of  the  prebendary, — and  the  admission, 
institution,  and  induction  of  Robert  Price  to  the  prebend, 
— the  death  of  Price, — and  the  admission,  institution,  and 
induction  of  the  intestate, — the  death  of  the  incumbent, 
whereby  it  belonged  to  the  intestate  to  present, — the  death 
of  the  intestate  pending  the  vacancy, — and  administration 
granted  to  the  j^intiflT,  whereby  she  is  entitled  to  present: 
but  that  the  defendants  hinder  her. 

The  first  defendant,  the  bishop,  pleads  the  usual  plea^ 
that  he  claims  nothing  but  as  ordinary;  and  there  b  judg- 
ment against  him,  with  a  cesset  exeeaiio  in  the  usual  form. 

The  other  defendants  plead,  that,  after  the  death  of  the 
intestate,  and  whilst  the  church  continued  vacant,  one  of 
them  was  duly  admitted,  instituted,  and  inducted  to  the 
prebend,  whereby  it  belonged  to  him  to  present  to  the  rec*- 
tory ;  that  he  accordingly  presented  the  other,  whose  ad- 
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tnittance  has  been  prevented  by  a  writ  of  ne  admitias^  di- 
rected to  the  bi^op* 

To  this  plea  the  plaintiff  hat  demurred  generally,  and 
the  defendants  have  j<nned  in  demurrer. 

The  case  was  first  argued  in  HUary  Term  last,  when, 
it  appearing  to  the  Court  that  a  question  might  be  made, 
whether,  under  the  circumstances,  the  Crown  was  not 
entitled  to  present  to  the  vacant  livLqg,  it  was  directed 
that  the  case  should  be  argued  a  second  time,  and  no- 
tice given  to  the  Attoraey-Gr^neral,  that  he  might  inter- 
pose if  he  thought  fit,  for  the  interest  of  the  Crown.  The 
case  was  accordingly  argued  a  second  time,  in  the  last 
term,  not  only  by  the  counsel  for  the  respective  parties  to 
the  record,  but  also  by  my  Inrother  Bosanquet  on  the  part 
of  the  Crown ;  and  it  now  stands  for  the  judgment  of  the 
Court. 

The  material  question  which  it  is  necessary  for  the 
Court  to  decide  wpon  this  record,  is,  whether  the  plaintiff 
has  made  out  her  title  to  present;  for,  if  she  has  not,  it  is 
immaterial,  as  to  this  action,  who  is  entitled;  as  any  decision 
of  the  Court  upon  the  title  of  any  other  parties  would  not 
be  binding.  The  question  is  a  new  one;  for,  notwith- 
standing sdl  the  industry  diat  has  been  exerted  by  the 
several  counsel  by  whom  the  case  has  been  argued,  and 
by  those  by  whom  it  is  to  be  decided,  no  case  similar  to 
it  has  been  found  in  the  books;  and,  although  one  would 
think  that  the  case  must  have  happened  in  many  instances, 
none  have  been  discovered.  In  support  of  the  aflSrmative  of 
the  question,  the  plaintiff  must  make  out  that  the  right  of 
presentation  to  a  presentative  living,  the  patron  of  which 
is  entitled  to  the  advowson  in  right  of  an  ecclesiastical  pre- 
ferment, and  the  vacancy  in  which  happens  in  the  life- 
time of  the  patron,  is  a  chattel  severed  from  the  inheri- 
tance, and,  in  the  event  of  the  death  of  the  patron  before 
the  vacancy  is  filled  up,  belongs  to  his  personal  represen- 
tative, in  the  same  manner  as  it  would  have  done  had 
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1825.        he  been  seised  of  the  advowson  in  respect  of  any  temporal 
Remn    l      property,     I  use  the  term  preseniative  living,  because  it 
V,  has  been  decided  in  this  Court,  in  the  case  of  Repingian 

LnfcoLv.^  V.  The  Governors  of  TatmDorth  School  (a),  after  two  ar- 
guments, that,  in  the  case  of  a  donative,  the  right  of  dona- 
tion descends  to  the  heir,  and  that  the  executor  has  no 
title,  which  he  would  have  had,  had  it  been  a  preseniiitive 
benefice.  I  could  have  much  wished  for  a  fuller  report 
of  that  case  than  is  to  be  found  in  the  very  short  statement 
of  it  in  Wilson,  in  which  neither  the  arguments  of  counsel 
nor  the  grounds  of  the  decision  are  mentioned ;  nor  do  I 
find  any  other  authority  upon  the  point.  I  have  seen  the 
declaration,  which  stated  that  one  Sebright  was  seis- 
ed of  the  advowson  and  donation  of  the  vicarage,  in 
gross  by  itself,  as  of  fee  and  right;  which  said  vicarage  had 
been  immemorially  a  donative,  by  prescription,  in  Sebright, 
and  all  those  whose  estate  &c.,  upon  a  vacancy,  to  give 
such  vicarage  to  such  person  as  they  should  think  proper, 
to  be  held  during  his  life.  It  then  deduced  the  title  to  the 
plaintifi^*s  testator,  shewing  the  vacancy  to  have  happened 
in  his  life-time,  and  to  have  continued  until  and  at  his  death, 
whereby  it  belonged  to  the  plaintiff  to  present.  I  do 
not  find  what  the  plea  was,  but,  whatever  it  was,  the  argu- 
ment appears  to  have  been  in  arrest  of  judgment. 

It  seems  that  originally  the  right  of  presentation  to  all 
churches  was  in  the  bishops ;  and  perhaps  it  is  not  easy  to 
lEscertain  precisely  at  what  period  any  alteration  happen- 
ed in  that  respect.  It  appears,  however,  to  have  taken 
place  at  a  very  considerable  time  back ;  and  the  origin  of 
it  is  thus  accounted  for  by  Lord  Coke  (&),  vix.  ''  Advow- 
son, Advocatio,  so  called,  because  the  right  of  present- 
ing to  the  church  was  first  gained  by  such  as  were  found- 
ers, benefactors,  or  maintainers  of  the  church,  vix.  ra-^ 
tione/undationis,  as,  where  the  ancestor  was  founder  of 

(a)  2  Wils.  160.  (6)  1  Inst.  1 19  b. 
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the  church;  or,  ratiane  (Umatiams,  where  he  endowed 
the  church;  or,  roHome  fundif  where  he  gave  the  soil 
whereupon  the  church  was  huilt;**  and  Gibson  says  (a), 
^  Although  the  nomination  of  fit  persons  to  officiate 
throughout  the  diocese  was  originally  in  the  Bbhop  and  in 
none  else,  yet,  when  lords  of  manors  were  willing  to  build 
churches,  and  to  endow  them  with  manse  and  glebe,  for 
the  accommodation  of  fixed  and  residing  ministers,  the 
bishops,  on  their  part  (for  the  encouragement  of  such  pious 
undertakings),  were  content  to  let  those  lords  have  the  no- 
mination of  persons  to  the  churches  so  built  and  endowed 
by  them;  with  reservation  to  themselves  of  an  entire  right 
to  judge  of  the  fitness  of  the  persons  so  nominated :  and 
what  was  the  practice,  became,  in  process  of  time,  the  law 
of  the  church."  The  general  rule  is  admitted,  that,  if  one 
be  seised  of  an  advowson  in  fee,  and  the  church  become 
void,  the  void  turn  is  a  chattel;  and,  if  the  patron  die 
before  he  presents,  the  avoidance  doth  not  go  to  his 
heir,  but  to  his  executor:  and  to  such  an  extent  is  the 
doctrine  of  the  void  turn  being  considered  as  a  chattel, 
and  severed  from  the  inheritance,  carried,  that  it  is  held, 
that,  where  a  wife  is  seised  of  an  advowson,  and,  the 
church  being  void,  dies  without  having  had  issue,  so  that 
the  husband  is  not  tenant  by  the  curtesy,  still  the  hus- 
band shall  present  to  the  void  turn  (&)•  And,  where  the 
husband  is  tenant  by  the  curtesy,  and  the  church  becomes 
void  during  his  life,  and  he  dies  before  it  is  filled  up,  yet 
the  heir  shall  not  have  the  turn,  but  the  husband's  execu- 
tors. And  so  is  the  law  in  most  cases  where  the  inter- 
est determines  after  the  church  is  void,  and  before  pre- 
sentment; per  Finch,  S8  Edw.  S,  36;  Brooke's  Abridg- 
ment, tit.  Presentation  at  EsgUse,  18,  21 ;  21  Hen.  6, 
56.  There  are  other  authorities  in  which  the  void  turn 
is  stated  to  be  a  chattel.  In  Fiixherberfs  Natura  Bre- 
vium,  it  is  said(c),  *'  If  a  vicarage  happen  void,  and  before 
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the  parson  present,  he  is  made  a  bishop,  &c.,  yet  he  shall 
present  unto  this  vicarage,  because  it  was  a  chattel  vested 
in  him."  In  The  Queen*s  and  the  Archbishop  of  Canter- 
bury's  case  (a),  Mr,  Justice  Periam  said :  '*  This  interest 
is  a  chattel;  for,  if  the  churoh  become  void,  and  before 
presentment  the  patron  dieth,  his  executors  shall  have 
the  presentment,  for  that  it  was  a  chattel  vested  in  their 
testator." 

It  is  said  that  there  are  some  exceptions  to  the  general 
rule  of  the  executor  being  entitled  to  present.  One  is, 
where  the  patron  is  also  the  incumbent,  as  in  the  case  of 
Holt  v.  The  Bishop  of  Winchester  (&),  where  one  and  the 
same  person  being  parson  of  the  church,  and  seised  in  fee 
of  the  advowson,  died,  and  it  was  objected  that  the  advow- 
son  did  not  descend  to  the  heir  until  after  the  death  of 
the  ancestor,  and  that,  by  the  death  of  the  ancestor,  the 
church  was  void,  and  the  avoidance  thereby  severed  and 
vested  in  the  executor;  but  the  Court,  upon  the  first  ar- 
gument, held  and  adjudged  that  the  heir  should  have  it, 
for  the  descent  to  the  heir,  and  the  fall  of  the  avoidance 
to  the  executor,  happened  all  in  one  instant ;  and  where 
two  titles  concur  in  the  same  instant,  the  elder  right  shall 
be  preferred,  as  is  the  case  of  joint-tenants,  where  one  de- 
vises his  part,  if  the  title  of  the  devisee  and  of  the  surviv- 
or fall  in  the  same  instant,  the  title  of  the  survivor,  being 
the  elder  right,  shall  be  preferred. 

Another  exception  is,  where  the  patron  is  a  bishop, 
and  entitled  to  the  living  in  right  of  his  see.  There,  if  the 
bishop  die  after  the  vacancy,  and  before  it  is  filled  up, 
the  King,  and  not  the  executors  of  the  bishop,  shall  pre- 
sent. And  this  was  urged  by  the  counsel  for  the  defend- 
ants, if  not  as  an  authority  in  favour  of  the  new  prebenda- 
ry, yet  against  the  right  of  the  plaintiff,  which  will 
equally  answer  their  purpose  in  this  action.  Various 
reasons  are  assigned  in  the  books  for  this.    In  Coke  Little- 
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ion  (a),  it  ie  said,  that,  "  if  a  church  become  void  in  die  life 
of  a  bishop,  and  so  xemaia  until  after  his  decease,  the  King 
shall  present  thereunto,  and  not  the  executor  or  adminis- 
trator; for  nothing  can  be  taken  for  a  presentment,  and 
therefore  it  is  no  assets.**  This,  however,  cannot  be  the 
reason;  for,  if  it  were,  it  would  apply  to  everj  case,  even 
the  admitted  one  of  a  lay  patron,  in  which  it  might  be  said 
that  the  executor  is  not  entitled  to  the  presentation,  for 
nothing  can  be  taken  for  it,  and  consequently  it  is  worth 
nothii^,  and  therefore  no  assets.  There  are  however  con- 
tradictory dieia  as  to  value.  In  Hobari  (a),  it  is  said, 
that  an  advowson  may  be  yielded  in  value  upon  a  vouch- 
er, and  may  be  assets  in  the  hand  of  an  executor.  So,  in 
39  Him.  6,  where  the  king  granted  that  monks  should 
have  all  their  possessions  of  the  abbey  in  the  vacation,  for 
their  sustentation,  it  was  ruled,  that  they  should  not  have 
the  advowsons,  because  no  sustentation  arose  from  them. 

It  has  also  been  argued  that  the  presentation  is  a  spiri- 
tual trust,  and,  consequently,  on  the  vacancy  of  the  see, 
vested  in  the  King  as  the  supreme  patron  and  head  of  the 
church.  If  this  were  so,  would  not  the  guardian  of  the 
spiritualties  of  the  vacant  see  be  the  proper  person  to 
present?  or,  if  the  see  should  be  filled  up  before  the  pre- 
sentation, would  not  the  new  bishop  be  entitled  to  it  ?  But, 
on  the  contrary,  the  authorities  shew  that  it  is  consider- 
ed as  part  of  the  temporalties;  that  the  King  takes  it  as 
such ;  that  it  passes  to  a  third  person  by  a  grant  of  the 
temporalties;  and  that,  although  the  church  remuns  void 
not  only  until  after  the  consecnttion  of  the  new  bishop, 
but  after  the  restitution  of  the  temporalties  of  the  see,  the 
vacancy  is  still  to  be  supplied  by  the  King  or  his  grantee, 
and  not  by  the  new  bishop.  Surely  nothing  can  be  more 
conclusive  to  shew  it  to  be  a  temporal  chattel,  and  com- 
pletely severed  from  the  advowson.    There  is  a  passage 
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in  WaUon^s  Clergyman^s  Law  (a),  which  shews  very  clear- 
ly the  rights  of  the  Crown  on  this  subject.  It  is  thus : 
^'  Buty  in  the  case  of  a  bishop,  the  void  turn  of  a  church, 
the  advowson  whereof  he  is  seised  in  the  right  of  his 
bishopric,  by  his  death  doth  not  go  to  his  executor;  but, 
when  the  temporalties  of  the  bishopric  are  seized  into 
the  King's  hands,  the  King  doth  not  only  present  to  such 
benefices  as  become  void  during  the  seizure,  18  Edw.  3. 
31  b;  21  E.  3,  5  a,  29  a,  30  a;  24  E.  3,  26;  5  E.  2, 
Fitz.  Quare  Impedii,  165;  19 E.  2,  Quare  ImpedU,  178; 
and  as  were  void  after  the  death  of  the  bishop,  and  before 
the  seizure,  12  £•  3;  FiU.  Quare  Impedit^  56,  by  Shard; 
but  also  of  all  such  as  were  void  when  the  bishop  died, 
50  jE;.  3,  26;  9  Hen.  6,  16  h.—Admitt.  24 £.  3,  26;  Lib. 
Pari.  Z\E.\\  Prior  de  Bermondseas  case,  24  E.3,S0; 
1  InsL  90  b,  388  a.  Yea,  and  to  such  to  which  the  bishop 
had  at  any  time  presented  or  collated,  if  his  clerks  had  not 
taken  as  well  induction  as  institution  or  collation  before 
the  bishop's  death,  because  nothing  but  induction  fills  the 
church  against  the  King,  Liber  ParUameniorum,  21  £•  1 ; 
the  Prior  of  Bermondseas  case,  adjudged  in  ParL  24  £• 
3,30;  11  H.  4,  9  a;  Fitz.  N.  B.  34  K,  86  K;  38 £.3,  3 
and  4;  HobarfsRep.  208:  much  more  to  such  to  which  the 
bishop  had  only  presented,  and  to  which  his  clerk  was  not 
instituted,  44  £.  3, 3;  and  if  the  bishop  doth  die  the  same 
day  after  induction,  the  King  is-  not  barred,  44 £.  3, 3 ;  yea, 
and  whether  the  King  doth  of  grace  grant  the  temporal* 
ties  before  consecration,  or  livery  of  them  be  sued  out  of 
the  King^s  hands  afterwards  by  the  successor,  the  King, 
though  he  hath  not  then  presented  to  such  benefice,  the 
right  of  presenting  to  which  came  to  him  by  reason  there- 
of, may,  at  any  time  afterwards,  present  to  the  same,  18  £.  3, 
1  a ;  24  £.  3, 26  b."  In  Fitzherberts  Natura  Brevium  (b), 
it  is  said,  **  If  the  king  have  an  advowson  by  reason  of 


(a)  ad£dit.  C.9,  page77» 
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the  temporalties  of  a  bishop,  and  during  the  avoidance 
the  king  restore  the  bishop  the  temporalties,  yet  he 
shall  present  unto  the  advowson,  and  not  the  bishop,  for 
this  avoidance."  So,  again  (a),  *'  If  the  King  grant  unto  an 
abbot  and  his  successors,  that  the  monks  shall  have  the 
temporalties  during  the  vacation ;  now,  if  the  advowson 
happen  void  during  the  vacation,  the  monks  shall  present 
to  the  same,  Mich.  30  Edw.  3;  17  Edw.  3,  51. 

In  Holies  Abridgment  it  is  said  (6),  "  if  the  Kmg  has  an 
advowson  by  reason  of  a  wardship,  and  grants  it  to  another 
during  the  minority  of  the  ward,  and  after  the  church  be- 
comes void,  and  continues  void  until  the  full  age  of  the 
ward,  whereby  the  estate  of  the  grantee  is  determined, 
yet  the  grantee  shall  have  the  presentment,  and  not  the 
King :  contra  29  E.  3,8  b,  admitt,  per  issue"  In  Coke  Lit' 
tleton,  it  is  said,  on  the  other  hand  (c),  that  ''  guardian 
in  socage  shall  not  present  to  an  advowson,  because  he  can 
take  nothing  for  it;  and  by  consequence  he  cannot  ac- 
count for  it:  and,  by  the  law,  he  can  meddle  with  nothing 
that  he  cannot  account  for." 

In  the  case  of  The  Dean  and  Chapter  of  Hertford  r. 
The  Bishop  of  Hertford  and  Ballard  (c/),  the  Court  held 
the  next  avoidance  of  a  church  not  to  be  a  thing  whereof 
any  profit  could  be  made,  or  any  rent  reserved.  The  au- 
thorities, therefore,  with  respect  to  the  value,  are  contradic- 
tory; and  it  is  di£5cult  to  reconcile  this  doctrine  of  ad- 
vowsons  and  grants  of  next  avoidances  not  being  worth 
any  thing,,  with  the  practice  of  the  present  day;  for  it  is 
quite  clear,  that,  not  only  at  this  day,  but  for  a  consider- 
able period,  advowsons  and  grants  of  next  presentations 
are  and  have  been  matters  of  merchandize;  as  indeed 
Bishop  Gibson  admits  to  be  the  case,  though  he  complains 
very  much  of  it,  as  contrary  not  only  to  the  nature  of  ad- 
vowsons— which  he  says  are  merely  a  trust  vested  in  the 
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hands  of  patFons,  by  consent  of  the  bishop^  for  the  good  of 
the  church  and  religion — but  ako  to  the  express  letter  of 
the  canon  law^  the  rule  of  which  is,  that  the  right  of  pa- 
tronage, being  annexed  to  the  spiritualty,  cannot  be  bought 
and  sold.    At  what  period  advowsons  and  next  presenta- 
tions began  to  be  considered  saleable,  it  is  not  easy  to  as- 
certain; but  it  seems  that  presentations  were  considered 
valuable  in  the  time  of  Edward  the  First;  for,  in  the  13th 
year  of  his  reign,  damages  were  given  in  Quare  Impedit 
to  the  amount  of  two  years'  value,  or  a  half  year's  value  of 
the  church,  according  to  the  length  of  time  of  the  disturb- 
ance, and  to  the  circumstance  of  the  patron  having  thereby 
lost  his  presentation  for  that  time  or  not :  and  before  the 
statute  12  Armef  the  practice  of  selling  them  was  quite 
common,  insomuch  that  it  was  thought  necessary  to  re- 
strain it  by  an  act  of  Parliament,  not  generally,  but  only 
in  the  case  of  the  clergy  purchasing  for  their  own  benefit. 
It  is  not  necessary  to  trouble  the  Court  with  the  words 
of  that  statute;   but  Doctor  Bum  makes  this  observa- 
tion upon  it :  **  This  act  being  only  restrictive  upon  clergy- 
men, all  other  persons  may  continue  to  purchase  next 
avoidances  as  they  did  before,  and  present  thereunto  as 
they  think  proper."    Another  observation  may  also  be 
made  on  that  act  of  Parliament,  which  is,  that  it  only  at- 
taches on  the  purchaser  of  the  presentation  being  himself 
admitted  to  it;  because, looking  at  the  different  provisions 
of  the  act,  it  is  only  in  case  any  person  shall  so  purchase, 
and  shall  be  thereunto  presented  and  admitted. 

It  is  said,  that  in  case  of  a  lay  patronage,  the  church  is 
secure  from  an  improper  person  being  presented,  by  the 
bishop's  right  to  refuse  the  party  presented. 

The  same  protection  is  afforded  in  this  case.  The  ad- 
ministratrix only  claims  to  present.  The  Bishop  of  lAn- 
ealn  is  to  judge  of  the  fitness  of  the  person  presented. 
So  it  is  in  all  cases  of  ecclesiastical  patronage,  except  in 
the  case  of  a  bishop  collating  to  preferment  within  his  own 
diocese.     It  is  so  with  the  options  of  an  archbishop ;  with 


IN  THE  SIXTH  YEAR  OF  GEO.  IV. 


155 


respect  to  which  it  is  to  be  observed  that  they  are  to  all         ^8^- 
purposes  considered  as  chattels,  and  his  personal  property.       rkhksll 


He  may  devise  them  by  his  will ;  and.  if  he  do  not  devise  «• 

,   .  Thf  Bishop  of 

them,  they  pass  to  his  ezecator  or  administrator:  they      Lincoln. 
are  not  considered  as  belonging  to  the  see,  and  seixable 
by  the  King,  amongst  the  other  temporalties  belonging  to 
it.    The  case  of  options,  also,  is  an  answer  to  a  distinction 
which  has  been  attempted  to  be  made  between  ecclesiastical 
and  lay  patronage — ^that  the  former  is  never  sold,  or  granted 
away,  or  disposed  of,  until  the  avoidance  actually  happens; 
for  tfie  subject  of  the  option  is  granted  at  the  very  instant 
of  the  bishop's  appointment  to  the  see;  and,  although  it  is 
not  to  be  supposed  that  the  archbishop  would  make  it  an 
object  of  sale,  yet  if  it  should  happen  that  he  should  die  in- 
testate, and  a  creditor  take  out  administration,  what  is  there 
to  restrain  the  administrator  from  selling  the  options  before 
the  vacancies  happen ;  or,  indeed,  in  a  common  case,  to 
prevent  a  residuary  legatee,  or  one  of  the  next  of  kin,  from 
caOing  upon  the  executor  or  administrator  to  do  so.    This 
inconvenience  cannot  arise  here;  for,  the  vacancy  having 
happened,  the  void  turn  cannot  be  sold.     I  mention  the 
case  of  options,  to  shew,  that,  lunongst  the  highest  digni- 
taries of  the  church,  there  does  not  appear  to  be  any  ap- 
prehension of  danger  in  permitting  a  presentation  to  fall 
into  the  hands  of  an  executor.     I  do  not  mention  it  as  a 
case  which  has  hitherto  received  any  express  judicial 
sanction.     It  is  certainly  not  altogether  conformable  to  the 
antient  custom,  as  set  out  in  the  grant  of  an  option  in  the 
Appendix  to  Oibsan  (a),  where  it  is  stated  to  be  an  an- 
cient and  immemoridi  user  for  the  archbishop  to  name  a  fit 
clerk  to  the  new  bishop,  for  whom  the  new  bishop  was  to 
provide,  quamprimumfaeuUas  se  obttderil — as  soon  as  he 
could — from  the  members ;  and  in  the  mean  time  he  was  to 
take  care  of  him,  and  provide  him  with  a  pension  and  other 
things. 

(«)  Vol.  2,  1329. 
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1825.  Archbishop  Cranmer  appears  to  have  been  the  first  who 

^*    ""^^      adopted  the  present  course. 

«.  That  the  law  has  no  apprehension  of  any  danger  from 

Liitcolm/  ^^  presentation  falling  into  the  hands  of  an  executor,  is 
clear  from  the  daily  sanction  it  gives  to  the  grant  of  next 
presentations,  in  all  which,  if  the  grantee  die  before  the 
church  avoids,  the  presentation  falls  to  the  executor  or 
administrator,  and  by  the  allowing  an  executor  or  admin- 
istrator to  maintain  a  Quare  Impedit  in  his  own  name. 
In  one  of  the  cases  I  have  met  with,  the  name  of  which 
I  do  not  remember,  if  my  recollection  is  accurate,  a  ques- 
tion was  made,  whether  the  executor  could  complain  of 
the  disturbance  in  the  testator's  time,  as  well  as  his  own; 
which  was  determined  in  the  affirmative.  I  am  not  aware 
of  any  instance,  in  modem  times  at  least,  of  any  ecclesias- 
tical patron  having  sold  the  next  presentation  of  any  living 
to  which  he  was  entitled  in  respect  of  his  ecclesiastical 
preferment.  In  addition  to  the  improbability  of  his  doing 
80,  the  uncertainty  of  the  grant's  taking  effect  by  the 
vacancy  happening  in  the  life*time  of  the  grantor,  would 
of  course  render  it  not  frequent;  but,  were  it  to  be  done, 
and  the  avoidance  happen  in  his  life-time,  I  am  not  aware 
of  any  authority  which  has  said  that  he  would  not  be  bound 
by  his  own  grant,  although  he  cannot  bind  his  successor. 
On  the  contrary,  it  is  stated  in  Waison  (a),  that  the  grant 
by  a  bishop  of  the  advowson  of  an  archdeaconry  for  twen- 
ty-one years,  although  void  against  his  successors  and  the 
King,  is  good  against  himself;  so  that  ke  cannot  avoid  it 
during  the  time  he  continues  bishop.  So  also,  grants  by 
dean  and  chapter  become  void  when  the  dean  dies,  but 
bind  both  dean  and  chapter  during  the  life-time  of  the 
dean.  For  this  he  cites  Hunt  v.  Singleton  (6),  and  Eici- 
man  v.  Garth  (e).  That  such  grants  have  been  made  in 
earlier  times,  appears  from  many  precedents  to  be  found 
in  the  books  of  entries. 

(4<)  Page  85.  (b)  Cited  in  Lincoln  College'i  case,  3  Rep.  60. 

(e)  2Cro.  173. 
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In  The  King  r.  The  Abbot  of and  another  (a),         IB2&. 

the  declaration  stated  the  seisin  of  a  former  abbot  of  the      "     ^  v  " 

Ticarage  of  the  church  of  K.j  who  presented ,  —  «. 

the  death  of  that  abbot,  and  the  election  of  a  successor, — the      limcol?. 
abbot  and  convent  granted  the  next  presentation  to  T.B,, 
— a  writ  of  attaint  against  3*.  B,,  who  was  outlawed, — the 
death  of  the  incumbent  during  the  outlawry,  whereby  it 
belonged  to  the  King  to  present 

In  Stanhop  v.  The  Bishop  of  lAneoInt  WilUamSf  and 
Adamsan  (6), — the  declaration  stated,  that  the  Prior  of 
Shelfcrd  was  seised  of  the  moiety  of  the  advowson  of 
the  church  of  Rippingale,  and  one  Sir  John  Denham  o£ 
the  other  moiety,  to  present  by  turns, — that,  the  church 
being  full  of  one  Brerely^  the  prior,  with  consent, 
&c.,  did  grant  the  next  avoidance  unto  Bryan  Higden, 
— the  dissolution  of  the  priory  by  the  statute  27  Hen. 
8, — the  grant  of  the  priory,  and  the  moiety  of  the  ad- 
vowson, by  Henry  the  Eighth  to  Sir  Michael  Stan* 
hop  and  his  wife,  and  the  heirs  male  of  his  body, — 
the  death  of  the  incumbent, — and  presentation  by  gran- 
tee of  next  avoidance:  upon  the  death  of  the  second 
incumbent,  the  party  claiming  under  X)efi^iii  presented; 
and,  upon  the  next  vacancy,  the  plaintiff,  as  heir  male 
of  Sir  Michael  Stanhop^  presented,  and  the  defendants 
disturbed.  This  declaration  only  states  the  facts;  but  the 
issue  was  taken  upon  the  grant  by  Henry  the  Eighth. 

In  Webster  v.  The  Archbishop  of  Yorks  Roo,  and  Wood' 
rqffe{e)f — archbishop,  seised  of  prebend  o{  Stillington^  in 
cathedral  church  of  ^S*^.  Peter,  collated  BoxaU, — archbishop 
deprived, — temporalties  came  to  the  Queen, — incumbent 
deprived, — Queen  presented  Atkinson, —  Yonge  became 
archbishop,  and,  in  1st  Mary,  granted  to  Geo.  Webster 
and  John  his  son  the  first  and  next  presentation  to  the  pre- 
bend,— confirmed  by  dean  and  chapter, — death  of  Atkin- 
tan, — belongs  to  plaintiff  to  present — Imparlance^ 

(a)  Lib  Int.  110.  ih)  Hob.  237;  S.  C.  Winch's  Ent.  825. 

(e)  Co.  Ent.  60?. 
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J  825.  Hill  V.  Bishop  of  Lincoln  and  others  (a)— Prior  of  Sfie^, 

'     """^      seised  29  Hen.  8,— presented  and  granted  next  presenta* 

Rbnnkll 

V.  tion  to  Arthur. 

^l^^c'^l!^        »»8l>op  ^  ^^*  «^d   ^^^ (*)'  «^»«^  ^^  prebend, 
collated  FF.  C — bidbop  granted    next  presentaticm   to 

plaintiff, — bishop  pleads  he  does  not  hinder ;  and  because 

he  does  not  deny  the  grant,  judgment,  with  stay  of  exe« 

cution, — venire  to  try  issue. 

Adametm  r.  Bishop  of  lAneoln  and  others  (c) — Prior 
seised, —  fnresented  grant  of  next  presentation, — ^vacail^ 
ey,' — grantee  presented, — grant  of  next  jMresentation, 
— assigned  oTer  grant  of  second  presentation  to  another, 
— lease  for  ninety-nine  years, — ^racancy, — assignee  pre« 
sented,-— vacancy,*— second  grantee  presented,— death  of 
lessee, — vacancy, — executor  presented, — death  of  execu- 
tor,— his  widow,  being  his  executrix,  married, — vacancy, — 
husband  presented  and  died, — wife  assigned, — assignee 
granted  next  presentation  to  plaintiff, — ^vacancy, — defend* 
ant  hinders, — bishop  demurs,-— clerk  pleads  much  at  length, 
and  traverses  the  vacancy  as  alleged, — demurrer  to  that  plea. 

Overton  v.  SyddaU{d) — Debt  on  lease.  Henry  SyddaU^ 
prebendary  of  the  prebend  of  Terwyn^  in  the  cathedral 
church  of  Litchfield^  demised  to  Henry  Syddall,  all  the 
prebend,  with  lands,  &c.  (donatione  vicaria  apud  Ter^ 
wyn  pracUctam  ac  nominaiione  et  presentatione  vicarug 
choraUs  in  prtsedieta  cathedrali,  exceptis  et  reservaiisj — 
confirmed  by  bishop  and  dean  and  chapter, — action  by  suc- 
cessor for  rent, — plea, — assignment. 

Byng  V.  Bishop  of  Lincoln  (e) — Connam,  prebendary  of 
Grantham,  seised  of  the  advowson  of  D.,  presented  Bally ^ 
— Cwmam  died, — StM  made  prebendary, — 6th  July^  Jac. 
1,  grant  of  next  presentation  to  Cotton^ — assignment  to 
plaintiff, — death  of  Bally, — defendants  hindered, — Plea, 
before  Connam,  Jacob  Proctor,   prebendary,  presented 

(a)  Co.  Ent.  608.  (b)  Rast.  Ent.  622.  (c)  2  Brown's  Ent.  233. 

(rf)  Co.  Ent.  122.  (c)  Winch'g  But.  853. 
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WkUehead^  and  granted  the  next  presentation  to  PoweU  1825. 
and  Blacker^ — confirmed  by  bishop  and  dean  and  chap* 
ter, — death  of  Powell,— Blateher  died,  leaving  his  son  exe* 
cntor»— assignment  by  executor  to  JRtcibir<li7a2f^y,— death  ^  LiKc"<^jf.'^ 
of  Proctor— Camkom  prebendary,— death  of  Wkitekead, — 
CMmom  presented  Ball^, — Biekard  HaUey  died, — John, 
his  executor, — death  of  BMy, — John  HaUey  presented 
Ptimeti, — Demurrer. 

These  cases  shew  clearly  the  fact  that  such  grants 
have  been  made  by  bishops,  abbots,  priors,  and  prebend* 
aries ;  and  although  there  does  not  appear  to  have  been 
any  express  decisions  upon  them,  yet,  as  was  said  by 
Mr.  Justice  Ashkmrst  (a),  "  the  form  of  legal  proceed- 
ings are  evidence  of  what  the  law  is.*'  But  in  the  case  of 
London  ▼.  Southwell  (i),  where  the  prebendary  of  Nor^ 
manion,  who,  in  right  of  his  prebend,  was  seised  of  the  ad^ 
vowson  of  a  vicarage,  demised  divers  parcels  of  the  prebend, 
with  all  commodities,  emoluments,  profits,  and  advantages, 
with  the  appurtenances  to  the  said  prebend  appertaining 
or  in  any  manner  belonging,  and  the  question  was  what  pass^ 
ed  by  the  lease, — the  Court  decided  that  the  advowson  did 
not  pass.  Why  ?  not  because  the  grant  of  the  advowson  by 
a  spiritual  person  was  illegal,  but  because  the  words  were 
not  sufficient  to  pass  it;  for  the  Court  said,  *'  The  words  are 
four,rt».  commodities,  emoluments,  profits,  and  advantages, 
to  the  prebend  belonging;  all  which  four  words  are  of  one 
sense  and  nature,  implying  things  gainful,  which  is  contra- 
ry to  the  nature  of  an  advowson  regularly;  yet  an  advow- 
son may  be  yielded  in  value  upon  a  voucher,  and  may  be 
assets  in  the  hands  of  an  executor."  Surely,  if  the  grant 
of  an  advowson  by  a  spiritual  person  had  been  wholly 
void,  that  would  have  been  a  shorter  mode  of  deciding 
the  case.  The  exception  in  the  case  of  Overton  v.  Syddall, 
which  is  r^erred  to  in  some  of  the  cases,  may  afford  an 
inference,  that,  but  for  the  exception,  it  would  have  passed. 
In  the  case  cited  from  the  old  book  of  entries,  it  appears 

(a)  2  Term  Rq».  636. 
(6)  Hob.  503;— the  pleadings  in  Winch's  Entries,  SIO. 
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1826.  that  the  king  claimed  the  presentation  on  account  of  the 
outlawry  of  the  grantee. 

There  is  another  case  of  a  similar  nature,  but  stronger, 
'^r^^.'^  ina'-uch  as  it  shews  the  next  presentation  to  be  so  much 
a  chattel  as  to  pass  under  a  grant  of  the  goods  and  chat<* 
tels  of  felons,  persons  outlawed  &c.  The  case  is,  Hol- 
land V.  SheUyt  The  Bishop  of  Chichester ^  and  Gibson  (a), 
The  declaration  states  that  Edward  4  granted  to  Mowbrey^ 
Duke  oi Norfolk,  all  goods  and  chattels  of  felons,  fugitives, 
outlaws,  &c.,  in  the  rape  of  Bramber, — title  brought  down 
to  the  plaintiff, — Sir  John  Shelly,  seised  of  the  advowson, 
grants  next  avoidance  to  Thomas  Shelly,  who  was  outlaw* 
ed  for  debt, — church  void,  and  so  belongs  to  the  plaintiff  to 
present.  The  case  turned  upon  the  question,  whether  the 
goods  and  chattels  of  persons  outlawed  for  any  thing  ex* 
cept  felony,  passed — the  Court  held  that  they  did. 

It  has  been  already  admitted,  that,  if  the  right  of  presen* 
tation  on  this  occasion  be  not  in  the  plaintiff,  it  is  not  mate* 
rial  what  other  person  has  the  right ;  but,  in  determining 
whether  or  not  the  plaintiff  be  entitled,  it  may  be  of  use  to 
endeavour  to  ascertain  if  there  be  any  other  person  to 
whom  the  Court  can  see  clearly  that  the  right  of  presenta- 
tion belongs.  At  present  the  claims  of  two  persons  only 
have  been  put  forward,  viz.  the  new  prebendary,  and  the 
King.  In  favour  of  the  first  of  these,  I  can  find  no  authority, 
either  direct  or  by  analogy.  If  the  void  turn  be  a  chattel,  the 
authorities  are  clear,  that  the  successor  of  a  sole  corpora- 
tion cannot  take  a  chattel  by  succession ;  and  it  is  as  a  sole 
corporation  only  that  the  prebendary  appears  upon  this 
record.  The  claim  of  the  latter  I  have  already  stated  to  be 
in  my  judgment  insupportable.  But,  supposing  the  plain- 
tiff not  to  have  the  right,  it  may  perhaps  be  contended 
that  the  patron  of  the  prebend  is  entitled ;  and  there  is  an 
authority  which,  if  rightly  stated  in  Rollers  Abridgment, 
might  have  afforded  some  colour  for  such  a  claim.  It  is  there 
said  (6),  '*  If  the  parson  ought  to  present  to  the  vicar^ 

(a)  Hob.  302,— the  pleadings  in  Winch's  Entries,  692. 

.      {b)  Vol.  2,  346. 
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ngCf  yet  if  the  vicarage  become  void  during  the  vmcan-         182lf. 
cy  of  the  parsonage,  the  patron  of  the  parsonage  shall  " 

present*"  But,  on  referring  to  the  authority  cited  in  RoUe^  «. 

M.  19E.2.  Quare  Impedit,  178,  it  appears  that  the  chiim  by  ^liJSSI^** 
the  Crown  is  on  the  ground  of  this  vacancy  happening  during 
the  seisure  of  the  temporalties  of  the  priory.  In  the  pre- 
sent case,  however,  if  such  claim  were  valid,  we  should  pro- 
bably have  heaid  it  made  by  the  learned  counsel  who  ar- 
gued for  the  Crown;  for,  in  the  event  which  has  happened 
since  the  church  has  been  vacant,  the  Crown  might  set  up 
another  title,  as  part  of  the  temporalties  of  the  Bishop  of 
Salisbury^  who,  according  to  the  general  law  in  Coke* 
IteporU{a)  is  patron  of  the  prebend:  though  to  that  I  be- 
lieve there  are  some  exceptions.  Another  claimant  may 
by  possibility  be  found  in  the  person  of  the  first  defendant 
upon  the  record,  vtsu  the  Bishop  of  Lincoln^  who,  al* 
though  upon  this  occasion  he  has  claimed  as  ordinary 
only,  which  he  may  have  done  considering  the  plaintiff 
entitled,  may,  if  the  plaintiff's  claim  be  over-ruled,  con- 
tend, that,  under  the  circumstances,  the  presentation  in  this 
instance  ought  to  revert  to  its  original  channel,  and  be  made 
by  the  bishop  of  the  diocese;  or,  to  use  the  proper  ecclesi- 
astical phrase,  he  ouj^t  to  be  collated  to  it.  Are  we  pre- 
pared to  decide  in  favour  of  any  of  these  claims  ?  Upon 
the  whole,  therefore,  there  being  no  authority  to  take  this 
case  out  of  the  general  practice  with  respect  to  presenta- 
tive  livings,  and  it  appearmg  that,  in  fact,  grants  of  next 
presentations  of  ecclesiastical  patronage  have  been  made 
and  acted  upon  by  the  executors  of  the  grantees,  I  think 
the  safest  course  is  to  decide  according  to  that  practice; 
and  therefore,  upon  the  best  judgment  I  can  form  on  this 
record,  I  am  of  opinion  that  the  administratrix  of  the  de^ 
ceased  prebendary  is  entitled  to  present,  and,  consequent- 
ly, that  there  should  be  judgment  for  the  plaintiff.     I  very 

{a)  VoK  3,  75. 
VOL.  XU  If 
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1826. 

RCNNBLL 
V, 

The  Bishop  of 

LiKCOLN. 


sincerely  lament  that  I  feel  myself  compelled  to  come  to 
this  opinion,  not  only  because  I  have  the  misfortune  to 
differ  from  the  rest  of  the  Court,  in  which  case  my  opin- 
ion is  always  to  be  distrusted ;  but  also  because,  advert- 
ing to  the  original  institution  of  prebendal  churches, 
which  is  treated  of  at  some  length  in  Bum**  Ecclesias- 
tical Law  (a),  it  is  not  impossible  but  that,  upon  look- 
ing to  the  original  foundation  of  the  cathedral  church 
of  Salisbury f  which,  as  matter  of  history,  may  be  stated 
to  have  been  before  the  time  of  legal  memory,  and  the 
various  statutes  made  from  time  to  time  by  the  mem- 
bers of  that  cathedral,  matter  may  be  found  which  might 
have  warranted  a  different  judgment  from  that  which,  up- 
on the  present  frame  of  the  record,  I  have  felt  myself 
called  upon  to  pronounce. 


Mr.  Justice  Burrough. — It  frequently  happens  that 
different  persons  come  to  different  conclusions  from  the 
same  premises.  This  is  the  case  with  me  in  drawing  a 
different  conclusion  from  that  of  my  brother  Gaselee.  I 
am  of  opinion  that  judgment  must  be  given  for  the  defend- 
ants, Thomas  Henry  Mirehouse  and  William  Squire  Mire- 
house.  I  ground  myself  on  the  allegations  in  the  declara- 
tion,— that  the  laie  prebendary,  in  his  life-time  and  at  his 
death,  was  seised  of  the  prebend  or  canonry  founded  in 
the  cathedral  church  of  Sarum,  with  its  appurtenances,  to 
which  the  advowson  of  the  rectory  in  question  is  annexed, 
in  his  demesne  as  of  fee  and  rights  in  right  of  the  said  pre^ 
bend  or  canonry.  These  are  the  premises  on  which  I  found 
my  opinion.  These  allegations  stand  admitted  on  the  record. 

This  naturally  leads  to  an  investigation  of  the  character 
in  law,  of  the  prebendary  or  canon,  of  the  nature  of  his 
prebend,  or,  in  other  words  of  his  rights  as  prebend- 
ary or  canon,  and  of  what  must  be  taken  by  us  to  be  meant 
by  his  seisin  in  his  demesne  as  of  fee  ^  in  right  of  his  pre- 


(a)  Vol.  I,  tit,  ''Appropriation." 
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bend  or  canonry.     By  our  known  law,  a  prebendary  or         1825. 
canon  is  an  ecclesiastical  sole  corporation ;  as  such,  he  can      "     " 

,  Rbnkell 

nave  no  heir,  he  can  have  no   personal  representatiTe.  o. 

Aa  such,  his  prebendal  rights  or  property  cannot  go  either  ^'^lincoul" 
to  his  natural  heir  or  to  his  personal  representative.  Where 
must  these  things  go  ?  To  his  successor.  In  their  corporate 
capacities,  in  estimation  of  law,  the  predecessor  and  suc- 
cessor being  one,  it  is  a  continuance  of  the  same  corporate 
body*  This  is  more  visible  in  an  aggregate  corporation^ 
when  one  of  the  body  dies,  the  body  corporate  remains. 
A  prebendary  or  canon  is  a  corporator  in  two  respects.  In 
one  respect,  as  member  of  the  corporation  of  dean  and 
canons.  He  is  one  of  the  chapter,  having  sedem  in  eccle- 
sid  ei  vocem  in  capitula.  He  is  a  corporator  sole  as  pre« 
bendary.  In  eveiy  relation  in  which  he  stands  to  the 
church,  he  is  a  corporator.  That  I  might  thoroughly 
understand  the  question  we  have  to  decide,  I  have  look- 
ed into  the  origin  of  the  rights  of  this  particular  pre- 
bend or  canonry.  Before  the  removal  of  the  church  of 
Stdisbury  to  the  place  where  it  now  stands,  Osmund, 
Bishop  of  Salisbury t  nephew  of  William  the  Conqueror, 
by  his  charter,  granted  to  the  church  of  Salisbury ,  for 
ewei  (amongst  other  things  J  ^  the  church  o{  Grantham,  with 
die  tithes  and  other  things  there  adjoining.  Whilst  in  this 
state,  the  church  o{ Salisbury,  and  that  church  cmly,  could 
have  the  duties  of  the  church  of  Grantham  under  its  care. 
A  copy  of  this  charter  is  to  be  found  in  the  evidence  book 
at  the  church  of  Salisbury,  in  the  registry  of  that  church, 
and  in  Dugdales  Monasticon  Anglicanum  (a).  It  must  have 
been  the  intention  of  the  founder,  that  this  property  should 
be  in  the  disposition  of  the  church  only.  In  process  of  time, 
the  property  so  given  by  Osmund  was  appropriated  in  dif% 
ferent  ways.  New  prebends  were  founded  in  the  church, 
and  this  and  other  property  apportioned  to  the  prebenda* 

{u)  Vol.  3,  376. 
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1825.        ries  and  other  members  of  the  church.    Whether  to  the 
Reknell      hiahop,  to  the  dean,  to  the  dean  and  chapter,  or  to  preben- 
f*  daries  or  canons,  it  is  wholly  immaterial ;  they  were  all  cor« 

Lincoln*  porations  of  different  descriptions,  and  could  only  take 
and  hold  in  their  corporate  capacities.  These  corporate 
eapacitiea  exclude  the  idea  of  any  of  the  rights  going  other- 
wise than  in  succession.  Therefore  I  presume  it  is  that 
we  find  no  instance  of  an  heir  or  personal  representative 
of  a  sole  corporation  presenting  or  claiming  to  present  to 
any  church  to  which  the  right  of  presentation  had  Tested 
in  the  corporate  character.  If  one  adverts  to  a  lay  advow- 
son  in  fee,  appendant  or  in  gross,  a  manifest  distinction  is  to 
be  perceived ;  in  the  former,  the  party  claiming  a  right  to 
present  would  allege  a  seisin  in  his  demesne  as. of  fee;  or, 
in  gross,  as  of  fee  and  right.  What  is  the  legal  explanation 
of  the  vrordfee  in  such  cases?  It  is  to  him  and  his  heirs. 
The  property  is  in  him  in  his  natural  character ;  the  party 
seised  may  dispose  of  it  as  he  pleases.  If  he  die  without 
doing  so,  it  goes  to  his  heir.  If  a  vacancy  happen  in  the 
ancestor's  time,  and  he  die  without  disposing  of  it,  it  is 
wholly  immaterial,  in  my  mode  of  considering  the  question, 
whether  it  belongs  to  the  heir,  or  to  the  executor  or  ad- 
ministrator, to  present.  There  is  no  qualification  of  the 
seisin  in  such  case.  But  the  prebendary  of  the  prebend 
of  Grantham^  as  appears  in  the  declaration,  is  seised  in 
his  demesne  as  of  fee,  in  right  of  his  prebend  or  canonry. 
It  is  said,  in  his  demesne  as  of  fee.  By  this,  it  cannot  be 
intended  to  mean  a  seisin  to  him  and  his  heirs:  the  heir 
can  in  no  case  have  it.  It  must  mean,  to  him  and  his  suc- 
cessors. There  being  so  plain  a  distinction  between  the 
case  of  an  ordinary  lay  patron  seised  of  a  lay  advowson, 
and  a  prebendary  seised  in  his  corporate  capacity  in  right 
of  bis  prebend,  it  appears  that  no  case  of  a  lay  patronage 
applies  to  the  subject  in  question.  Such  a  case  can  only 
apply  by  way  of  analogy.  On  examination,  it  is  clear  the 
analogy  does  not  hold,  and  therefore  it  has  no  application 
to  this  subject.     By  looking  to  the  fountain  head,  to  the 
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original  grant  to  the  church  of  Sarum^  and  then  tracing         1825. 
the  creation  of  the  prebendary  with  the  prebend  appropri*      "     " 
atedy  and  the  annexation  of  the  advowson  to  the  prebend,  9. 

I  feel  myself  obliged  to  say  that  the  right  to  present  in  the  liitcolm. 
present  instance  has  not  been  disunited  from  the  prebend. 
The  only  case  which  bears  materially  on  the  subject,  is  that 
of  Jtepingion  v.  The  Govemorsr  of  the  Free  School  of 
Tamworth  (a).  I  have  in  my  possession  a  copy  of  the  de* 
claration  in  that  case.  It  is  there  stated  that  Sebright  JBe- 
pington^  Esq.  was  seised  of  the  advowson  and  donation  of 
the  vicarage  of  Tamwarihy  in  gross  by  itself,  as  of  fee  and 
right.  The  title  to  the  advowson  is  then  derived  to  E.  Re* 
pingion,  tenant  in  tail  male.  It  is  then  stated,  that  a  vacan- 
cy happened,  that  E.  Repington  died  without  having  given 
it,  and  that  his  executor  claimed  to  give  it.  There  were 
pleas,  and  a  verdict  for  the  plaintiff.  This  Court  arrested  the 
judgment,  saying  that  the  right  belonged  to  the  heir,  and 
not  to  the  plaintiff,  the  executor.  The  Court  said  that  the 
executor  would  have  had  a  title,  if  it  had  been  a  presentative 
benefice.  That  declaration  is,  I  admit,  a  confirmation  of 
the  law  as  it  is  said  to  exist,  and  as  it  respects  lay  property. 
But  it  is  also  a  confirmation  of  what  I  hokl  to  be  the  law  in 
the  present  case.  You  must  look  back  to  the  origin  of 
the  present  right,  and  see  what  it  is.  If  the  founder  has 
placed  it  in  a  state  to  be  enjoyed  only  in  one  particular 
form,  that  form  must  be  adhered  to.  In  the  present  case,  I 
think  the  right  is  annexed  to  the  prebend;  and  that  one  who 
ia  not  clothed  with  the  character  of  prebendary  cannot  ex- 
ercise it.  The  plaintiff  cUdms  as  the  executrix  of  a  natu- 
ral person.  She  does  not  connect  herself  with  the  pre- 
bendary in  his  corporate  capacity,  to  the  exclusion  of  the 
successor;  and,  therefore,  there  must  be  judgment  for  the 
defendants. 

•     Mr.  Justice  Park. — I  am  of  the  same  opinion  with  my 

ia)  2  WiLs.  160. 
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brother  Burrough  (as  indeed  I  have  always  been  since^I 
heard  the  argument),  that  judgment  must  be  for  the  de- 
fendants. In  this  case,  it  is  not  absolutely  necessary,  as 
my  brother  Gaselee  has  said,  to  decide  who  has  the  right 
of  presentation  to  the  Kying  in  question,  although  upon 
that  I  have  a  clear  opinion,  as  will  appear  by  the  result. 
The  main  point  is,  has  the  plaintiff  established  her  claim, 
as  administratrix,  to  the  late  prebendary  of  South  Gran- 
thamy  in  the  cathedral  church  of  Sarum?  I  am  of  opinion 
that  she  has  not.  One  thing  has  been  much  pressed  at  the 
bar,  which  I  think  it  is  wholly  unnecessary  now  to  consider^ 
because  upon  that  we  are,  as  I  at  present  believe,  all  agreed, 
viz,  that,  in  the  case  of  lay  patronagCy  in  the  events  which 
have  happened,  the  executor  or  administrator  would  have 
been  entitled  to  this  presentation,  and  not  the  heir;  be- 
cause, in  lay  patronage,  the  church  having  become  vacant 
in  the  life-time  of  the  last  possessor,  the  presentation  be- 
came a  chattel,  and  went  to  the  executor  as  personal  proper- 
ty, and  did  not  any  longer  remain  with  the  advowson,  as  a 
part  of  the  possessions  of  the  heir  of  the  person  seised 
of  the  advowson ;  and,  in  that  case,  it  must  be  remembered 
that  it  is  a  mere  question  between  the  representatives  of 
the  same  patron.  But,  in  my  view  of  this  case,  that 
leaves  the  point  still  open,  and,, as  far  as  my  research  and 
reading  go,  it  has  never  yet  in  specie  been  decided  in  the 
law  of  England.  The  real  question  is,  whether  lay  and 
spiritual  patronage  are  not  to  be  considered  as  standing 
upon  a  very  different  footing.  And  if  I  should  have  formed 
a  wrong  opinion  upon  this  subject,  the  silence  of  our 
books,  and  even  the  diligence  exerted  at  the  bar  having 
furnished  us  with  no  case  bearing  upon  the  point,  will 
form  no  small  excuse  for  those,  who,  with  regard  to  the  in- 
terest of  the  church,  think  the  claim  of  the  plaintiff  to  be 
ill  founded.  That  the  fact  has  existed  many  hundreds  of 
times,  no  man  can  doubt,  and  that  ecclesiastics  and  those 
who  have  had  to  act  upon  it,  must  have  thought  it  clear 
one  way  or  the  other  cannot  be  questioned,  and  therefore 
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I  apprehend  it  is  that  we  fiod  no  decision  upon  it.    How 
ihejr  have  thought,  I  do  not  inquire ;  for  we  must  act  for 
ourselves:  though  I  am  induced  to  say^  that,  till  this  claim 
was  set  up,  no  one  ever  imagined  that  those  rights  which 
a  man  held  merely  jure  eeclesue,  could  be  exercbed  by 
others  after  his  decease;  otherwise,  one  cannot  but  think 
such  a  claim  would  have  been  ascertained  by  some  decision 
in  the  course  of  five  or  six  hundred  years,  the  circum- 
stances having  necessarily  so  often  happened.  Throughout 
the  whole  law  of  England^  a  distinction  prevails  between 
the  lay  and  spiritual  character,  even  the  cases  and  statute 
just  alluded  to  on  the  Bench  so  luminously  by  my  bro- 
ther Gaselee,  prove    this    dbtinction.      Personal  rights 
belong  to  one  of  these  characters,    which   do  not  be- 
long to  the  other.     The  transmission  of  their  property 
stands  under  different  considerations.     A  person  seised 
of  a  freehold  right  is  said  to  be  seised  in  his  demesne  as 
of  fee ;  a  clergyman,  as  in  this  declaration,  is  said  to  be 
seised  in  his  demesne  as  of  fee,  in  right  of  his  said  pre- 
bend or  canonry.     It  is  very  true  that  many  of  the  evils 
and  absurdities  which  I  contemplate  by  giving  effect  to 
the  plaintiff's  claim  will  also  arise  in  lay  patronage ;  because 
I  must  admit,  that,  by  giving  the  presentation  to  the  ad- 
ministrator of  a  lay  patron,  it  may  fall  to  a  very  infe- 
rior person  to  present;  but  that  arises  out  of  the  unfortu- 
nate situation  of  lay  patronage,  which  I  contend  ought  not 
to  be  carried  one  single  point  further.    What  was  the  ori-. 
gin  of  lay  patronage?     It  arose  in  the  infancy  of  society. 
It  arose  from  this,  that,  though  the  nomination  of  fit  per- 
sons to  officiate  throughout  the  diocese  was  originally  in 
the  bishop,  yet  when  lords  of  manors  of  old  were  willing 
to  build  churches,  and  to  endow  them  with  glebes  and 
manses  for  the  accommodation  of  fixed  and  resident  minis- 
ters, the  bishops,  on  their  parts,  for  the  encouragement  of 
such  pious  undertakings,  were  content  that  those  lords 
should  have  the  nomination  to  churches  so  built  and  en- 
dowed by  them;  still  reserving  to  themselves  the  right  of 
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1825.        judging  of  the  fitness  of  the  persons  so  nominated :  and 

Rennkll       ^^^^  arose  that  constitution  of  the  church,  *^  Si  quU  ec" 

«•  elesiam^  cum  assensu  Dioeesani,  construxiif  ex  eonts  pa* 

The  Bishop  of  ^  J       tr 

Lincoln,  tronatus  acguiritur ;'*  and  hence  followed  all  the  conse- 
quences of  a  mere  lay  possession.  Chattels,  where  chattels, 
go  to  the  executor;  the  rights  of  the  heir,  to  the  heir, 
where,  by  the  common  law,  those  rights  would  prevail.. 
But  still,  I  ask,  do  those  rules  apply  to  the  spiritual  pa^ 
tron,  and  can  his  rights  and  properties  be  dealt  with  as  if 
be  were  a  private  individual?  Of  this  there  is  no  doubt, 
that  in  our  law  (and  I  hope  they  ever  will)  lay  and  spiri- 
tual patronage  stand  upon  a  very  different  footing.  The 
doctrine  of  the  book  which  has  been  so  often  referred  to  at 
the  bar,  I  fully  adopt,  as  making  a  clear  distinction  be- 
tween lay  and  spiritual  property.  In  Gibson's  Codex,  it  ia 
decisively  marked.  For  he  says  (a),  '*  The  right  or  pro- 
perty which  the  patron  hath  in  an  advowson,  will  not  war- 
rant a  plea,  (as  it  is  in  temporal  property)  [and  of  Gour9e 
Gibson  is  there  speaking  of  spiritual  property},  that  he 
is  seised  in  dominico  sua  ut  feoda,  but  only,  in  feodo. 
The  reason  of  which  is  given  by  my  Lord  Coke  (fr),  be- 
cause inheritance,  savouring  not  de  domo,  cannot  either 
serve  for  the  sustentation  of  him  and  bis  household,  nor 
can  any  thing  be  received  of  the  same,  for  defraying  of 
charges f  and,  in  the  case  of  John  London  and  the  church 
of  SouthweUf  where  the  words  of  the  lease  were,  commo* 
dities,  emoluments,  profits,  and  advantages  to  the  pre- 
bend belonging,  it  was  adjudged  that  the  advowson  could 
not  pass  by  the  said  words,  because  all  of  them  implied 
things  gainful,  which  (as  was  added)  is  contrary  to  the 
nature  of  an  advowson,  regularly  (c)."  Why  is  all  this? 
It  is  because,  as  I  say,  that  an  advowson  in  the  hands  of  a 
churchman  is  not  a  matter  of  profit,  but  of  naked  trust 
merely;  and  that  the  churchman  who  has  an  advowson 


(a)  Second  edit.  767.  {b}  Co.  Litt.  17  b. 

(c)  Hobart,  304. 
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appendant  to.  an  ecclesiastical  dignity  has  it  as  a  mere 
matter  of  trust,  injure  ecclesia,  which  he  can  only  exer- 
cise for  the  benefit  and  advantage  of  the  church  of  which 
he  is  a  member,  and  of  which  only  as  a  member  of  the 
church  could  he  have  a  right  to  dbpose.    Only  as  a  mem- 
ber of  the  church  of  Saliabury  had  Mr.  Renmett  Buy 
right;  and,  the  moment  he  expired,  all  his  right  as  a  mem- 
ber of  that  church  ceased.    Am  I  correct  in  stating  this  to 
be  a  matter  of  trust  only  ?  for  upon  that  much  of  the  argu- 
ment in  this  case  has  turned.    Bishop  Gibson  again  says 
on  this  subject  (a),  ''  Guardian  in  socage  shall  not  pre- 
sent to  an  advowson,  because  he  can  take  nothing  for  it, 
and  by  consequence  he  cannot  account  for  it,  and  by  the 
law,  he  can  meddle  with  nothing  that  he  cannot  account 
for.     Which  said  doctrine,  and  the  plain  tendency  there* 
of,  are  exactly  agreeable,  not  only  to  the  nature  of  advow- 
sons,  which  are  merely  a  trust  vested  in  the  hands  of  pa- 
trons, by  consent  of  the  bishop, /or  the  good  of  the  church 
amd  religion^  but  also  to  the  express  letter  of  the  canon  law, 
the  rule  of  which  is  Jus  patronaMs  cum  sit  spirituali  annex- 
um,  vends  vel  emi  non  potest.    But  the  notion  and  practice 
of  making  merchandsMe  of  advowsons  and  next  avoidances, 
is  not  so  easily  reconciled,  either  to  the  laws  of  the  church, 
or  to  the  ancient  laws  of  the  land^  or  to  the  nature  of  advow- 
sons considered  (as  they  certainly  ought  in  reason  and  good 
conscience  to  be  considered)  in  the  nature  of  mere  trusts  for 
the  benefit  of  men's  souls :  nor  does  it  follow,  either  from  the 
patrons  being  now  vested  with  that  right  by  the  common  iaw, 
or  from  its  being  annexed  to  a  temporal  inheritance,  that  it 
is  itself  a  temporal  inheritance,  or  ought  (}eg3L\ly  speaking) 
to  be  considered  otherwise  than  as  a  spiritual  trust ,  since  it 
is  certain  that  the  foundation  of  the  right  was  the  consent 
of  the  bishop.** — Am  I  not  right  then  in  contending  that 
there  is  a  great  difference  between  lay  and  spiritual  patron- 
age, and  that,  however  the  exercise  of  the  right  in  the 
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1825.         former  case  may  have  so  grown  up,  that  it  is  now  difficult, 
^""^^     '      perhaps  impossible,  to  shake  it,  yet  that  in  the  latter  it  has 
0.  ever  been  considered  as  a  mere  trust  to  be  exercised  by 

Lincoln.^     the  patron,  for  the  benefit  of  the  church,  for  the  due  dis- 
charge of  the  duties  of  which  he  alone  is  to  look,  which  he 
only  can  consider  in  his  life^time^  and  upon  which  his  ex- 
ecutors or  administrators  may  be  absolutely  unable  to  form 
a  judgment?    It  may  appear  a  futile,  and  perhaps  an  un- 
fit argument,  but  I  think  it  of  deep  and  vital  importance 
to  the  interests  of  that  church  which  every  good  man 
must  love  and  revere.     Suppose  a  prebendary  died  insol- 
vent,  as  well  as  intestate,  and  that  all  his  next  of  kin  re- 
nounced administration,  and  that  his  butcher,  or  baker,  or 
other  inferior  tradesman,  had  taken  out  administration: 
wds  this  person  to  present?  and  yet  such  a  consequence 
must  follow.   I  have  admitted  that  in  the  case  of /ay  patron- 
age the  same  consequence  would  ensue;  but  I  lament  it; 
and  am  quite  sure,  that,  unless  I  am  compelled  by  decisive 
legal  authority,  I  ought  not,  sitting  as  a  Judge,  and  re- 
garding the  interests  of  religion,  to  carry  such  lamentable 
consequences  one  point  further;  at  least,  not  to  introduce 
them  into  the  church.     That  the  next  presentation  (in  the 
event  that  has  happened)  could  not  be  assets  (in  the  com- 
mon and  legal  acceptation  of  that  word)  is  quite  clear,  and 
therefore  I  cannot  conceive  that  it  ought  to  go  to  the  exe* 
cutor  or  administrator  of  the  deceased  prebendary.     It 
may  be  a  chattel;  but,  in  the  hands  of  an  ecclesiastic,  it  is 
a  chattel  of  mere  trust.     The  total  silence  of  our  books 
during  the  whole  period  of  our  ascertained  law  o( England, 
when  the  same  thing  must  have  existed  in  fact  many  hun- 
dreds of  times,  is,  as  I  have  heard  it  said  to  me,  a  strong  proof 
that  no  such  idea  upon  this  question  was  ever  entertained 
until  now;  and  I  verily  believe  that  no  man  living  in  the 
church  of  England,  and  interested  in  such  questions,  ever 
before  heard  of  such  a  claim.     The  Court  has  been  much 
pressed,  in  the  course  of  the  argument,  by  the  statute 
28  Hen.  8,  c.  21 ;  but,  upon  a  full  consideration  of  it,  I  think 
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that  statute  has  no  bearing  upon  the  present  question*         1626. 
It  appears  that«  at  that  time,  the  heads  of  the  church,  fol-      ^    '    ^ 
lowing  the  example  of -the  Pope,  who,  till  the  Reformation,  v. 

had  exercbed  a  most  tyrannical  sway  over  all  churches  un-  Lincoln. 
der  his  dominion,  had  been  desirous  of  keeping  in  their 
hands  the  temporalties  of  the  church  which  belonged  to 
them  in  their  corporate  character,  whether  aggregate  or 
sole,  to  an  unreasonable  time,  for  their  private  benefit. 
The  statute  deprived  them  of  that  right,  and  gave  the 
profits  to  the  incoming  possessor  from  the  death  of  the 
last  incumbent,  and  to  the  executors  of  such  successor  if 
he  should  die  before  he  realized  those  profits;  and  there- 
fore, although  I  was  at  first  taken  with  that  argument,  yet, 
when  it  comes  to  be  sifted,  it  does  not  appear  to  me  to 
bear  upon  the  point  now  before  us.  Bishops'  grants,  and 
several  entries  have  been  stated,  and  cases  were  quoted  in 
reply  from  Croke  Elizabeth^  upon  which  I  would  observe, 
that,  when  they  were  decided,  being  soon  after  the  time 
of  the  reformation,  the  church  had  hardly  got  into  a  state 
of  rest;  and  we  all  know,  both  from  history  and  law,  that, 
till  that  time,  the  scandalous  use  made  by  the  popish  cler- 
gy of  their  revenues,  and  the  rapacious  and  grasping  man- 
ner in  which  they  invaded  the  rights  of  the  church,  was 
matter  of  universal  complaint.  Even  in  this  very  reign  of 
JSUxabeth,  and  at  a  later  period  in  it,  we  find  the  Legisla- 
ture declaring,  that,  "  Whereas,  by  the  intent  of  the  found- 
ers of  colleges,  churches  collegiate,  churches  cathedral,  &c., 
elections,  presentations,  nominations,  &c.  are  to  be  had  and 
made  ofthejittett  and  most  meet  persons^  freely ^  mthout 
any  reward^  gift,  or  thing  given  or  taken  for  the  same;  yet 
notwithstanding,  it  is  seen  and  found  by  experience,  that 
the  said  presentations,  &c.,  be  many  times  wrought  and 
brought  to  pass  with  money,  &c.,  whereby  the  fittest  per- 
sons to  be  elected,  wanting  money  or  friends,  are  seldom  or 
not  at  all  preferred,  &c."  The  Legislature  of  the  country, 
therefore,  has  sanctioned  me  in  the  reprobation  I  have  used, 
as  to  the  shameful  venality  of  the  churchmen  of  that  day. 
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It  does  not  appear  from  any  of  the  cases  in  Crate  EiUnh 
beth,  that  the  bishops  took  any  profits  for  their  grants; 
if  they  did«  I  have  no  hesitation  in  saying  that  it  was  a 
most  disgraceful  abuse  of  their  sacred  trust,  and  I  do  not 
believe  that  such  cases  would  be  supported,  if  brought  in- 
to discussion  at  the  present  day.  But  there  will  be  no  op- 
portunity given  for  such  discussion,  for  I  am  quite  confi- 
dent that  there  is  not  a  bishop  of  the  church  of  Engkmd 
who  would  not  think  himself  insulted  by  such  a  proposi- 
tion. The  Court  has  been  much  pressed  by  the  op- 
tions of  the  archbishops.  To  which  I  answer  that  they 
also  are  anomalies  in  the  law.  They  were  originally,  as 
tar  as  we  can  trace  them,  an  usurpation  in  favour  of  the  le- 
gatine  power  annexed  by  the  Pope  to  the  archbishopric  of 
Canterbury,  over  those  who  were  appointed  bishops  un- 
der him;  and  that  claim,  which,  as  Blacksianesays  (a),  was 
originally  only  an  encroachment,  like  most  of  the  others 
of  the  Papal  see,  has  been  continued  to  the  archbishops 
in  their  respective  provinces,  even  after  the  power  of  the 
Pope  had  ceased  in  this  country.  But  all  these  anomalies 
I  desire  to  use  in  support  of  ray  argument,  to  shew  that 
the  rights  of  latf  and  ecclesiastical  persons  stand  upon  a 
totally  diiSerent  foundation ;  and  that  the  common  law  of 
the  country,  as  attaching  upon  property  of  this  description 
in  the  hands  of  a  laif  person,  does  not  attach  upon  a  per- 
son who  merely  holds  jure  ecclesug.  We  have  been  also 
much  pressed  with  the  case  of  Repinton  v.  The  Governors 
of  Tamworth  School  (6),  which  has  been  fully  explained 
by  my  brother  Burrougb,  to  whose  argument  I  refer,  not 
wishing  to  trespass  longer  than  is  necessary  upon  the 
other  business  of  the  Court.  The  ground  of  my  opinion 
is,  that  this,  in  the  case  of  a  spiritual  patron,  is  a  mere  per^ 
sonal  trust  to  be  exercised  by  him  in  his  spiritual  charac- 
ter, which  he  cannot,  consistently  with  his  high  duty,  either 
delegate  to  another  during  his  life,  or  leave  behind  him 


(tf)  Vol.  1,  page  381. 
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to  be  exercised  by  his  heir,  executor^  or  administrator, 
after  his  death.  He  holds  it  jure  ecclesuef  and  in  that  right 
only.  If  he  have  it  not  in  right  of  his  church,  he  cannot 
have  it  all;  and,  as  soon  as  he  dies,  all  his  rights,  powers, 
and  privileges,  as  to  the  church,  absolutely  cease,  as  if  he 
had  never  existed.  This  is  not  a  new  notion ;  for  Dr.  Bum, 
who  was  a  man  of  very  considerable  learning,  and  who  may 
now  perhaps  be  considered  as  an  authority  as  much  as 
Bishop  Gibson,  shews  clearly  what  was  the  common  un- 
derstanding of  men,  and  particularly  amongst  ecclesiastics. 
Dr.  Bum,  in  drawing  a  distinction  between  what  is  to  be 
done  with  the  possessions  of  a  prebendary  after  his  death, 
which  he  had  in  common  with  the  rest  of  the  chapter,  and 
what  he  had  in  his  separate  capacity  as  a  sole  corporation 
of  himself,  says  (a) :  "  The  issues  of  those  possessions  which 
a  prebendary  hath  in  common  with  the  rest  of  the  chapter, 
shall^  after  his  death,  be  divided  amongst  the  surviving  mem- 
bers of  the  chapter;  but  the  profits  of  those  possessions 
which  he  hath  in  his  separate  capacity,  as  a  sole  corporation 
of  faimsdf,  shall  be  and  enure  to  his  successor."  There- 
fore, if  a  member  of  a  chapter,  as  an  aggregate  corporation, 
should  die  after  a  living  had  become  vacant,  it  might  as 
well  be  contended  that  his  executor  or  administrator  might 
have  a  voice  in  the  chapter  as  to  how  it  was  to  be  filled  up, 
as  that  such  executor  or  administrator  might  have  it  to  him- 
adf  exclusively,  where  a  living  belonged  to  him  as  a  sole 
corporator  merely;  although  Dr.  Burn,  as  I  think  more 
justly,  says,  in  the  one  case,  it  would  go  to  the  surviving 
members  of  the  chapter,  and  in  the  other,  it  would  be  and 
enure  to  the  successor.  When  Gibson  says  that  advow- 
sons  may  be  granted  by  deed  or  will,  either  for  the  inhe- 
ritance, or  for  the  right  of  one  or  more  turns,  or  for  as 
many  as  shall  happen  within  a  time  limited,  he  is  speaking 
of  lay  patronage  only,  for  he  says,  **  This  general  rule  is 
to  be  understood  with  two  limitations,  ^r«/,  that  it  extends 
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(a)  See  2  Bora's  Ec.  Law,  7  Ed.  92,  tit.  Dtam  and  Chapters. 
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1826.  not  to  ecclesiastical  persons  of  any  kind  or  degree  who 
are  seised  of  advowsons  in  right  of  their  churches,  nor  to 
masters  and  fellows  of  colleges^  nor  to  guardians  of  hospi^ 
LncoLK.  ^^9  ^^o  ^^®  seised  in  right  of  their  houses;  all  these  being 
restrained^  as  to  bishops  by  the  statute  1  Elizabeth,  and 
the  rest  by  18  EliMabeth,  from  making  any  grants  but  of 
things  corporeal,  of  which  a  rent  or  annual  profit  may  be 
reserved,  and  of  that  sort^  advowsons,  and  next  ayoidancesi 
which  are  incorporeal,  and  lie  in  grant,  cannot  be.  And 
therefore  such  grants,  however  confirmed,  are  void  against 
the  successors,  and  though  they  have  been  adjudged  to 
be  good  against  the  grantors  (the  bishops,  deans,  masters, 
or  guardians)  during  their  own  times  (alluding,  no  doubt, 
to  the  cases  from  Croke  Elizabeth,  upon  which  I  have 
already  given  my  opinion),  yet  have  such  grants  been 
generally  disused  by  bishops,  and  /  believe  by  all  other 
ecclesiastical  corporations,  since  the  following  canon  of 
1571  (a) :  Episcopusprcebendarum,  et  beneficiorum  suorum, 
proximas,  secundas,  aut  tertias  advocationes,  guas  vocant, 
nulli  dabit;  sunt  enim  et  a  bonis  moribus,  et  a  Christiand 
charitate,  aliens;  and  yet,  in  the  teeth  of  this  very  canon, 
and  within  a  few  years  after  it  was  made,  we  find  tiie  two 
grants  made  in  the  cases  cited  from  Croke  Elizabeth.  It 
will  have  been  observed,  that,  hitherto,  I  have  treated  this 
question  on  principle  only,  upon  the  distinction  uniform- 
ly observed  in  the  laws  and  constitution  of  England, 
between  the  lay  and  clerical  character.  They  have  (and 
formerly  had  much  larger)  exemptions  on  the  one  hand; 
they  have  disabilities  on  the  other.  This  distinction  be* 
tween- laymen  and  the  clergy  pervades  every  page  of  our 
constitutional  history.  But  I  have  said  that  there  is  no 
casetn  specie  to  be  found  applicable  to  the  present.  Those, 
however,  who  are  at  all  well  versed  in  the  ecclesiastical 
history  of  our  venerable  church,  will  immediately  recog* 
nize  the  justice  of  those  principles  which  I  have  been  en* 

{a)  See  Gibson,  758. 
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deavouring  to  establish.    It  is  well  known,  that,  in  the  ear-      sj^l^ 
\y  periods  of  the  church  in  this  country,  the  paraekia  or      rbnhell 
parish  was  the  episcopal  district,  the  Bishop  and  his  cler-    .^^  afidiopor 
gy  liring  together  at  the  cathedral  church ;  and  that  all      Lincolm. 
the  tithes  and  oblations  of  the  faithful  were  brought  into 
a  common  fund  for  the  support  of  the  bishop  and  his 
coDege  of  presbyters  and  deacons,  for  the  repair  and  or- 
naments of  the  church,  and  for  other  works  of  piety  and 
charity*     While  this  state  of  things  continued,  in  the  in- 
fimcy  of  society,  the  stated  forms  of  religion  were  perform- 
ed only  in  these  single  choirs,  to  which  the  people  of  each 
whole  diocese  or  parochia  resorted,  especially  at  the  more 
solenm  seasons  of  devotion.  But,  to  supply  the  inconvenience 
of  distant  and  difficult  access,  the  bishop  was  wont  to  send 
forth  some  of  his  presbyters  into  the  remoter  parts,  €u  a 
kind  qf  Missionaries^  to  be  itinerant  preachers,  and  oc- 
casional dispensers  of  the  word  of  God,  and  the  sacraments 
of  the  church ;  and  these  missionaries  returned  from  their 
circuits  to  their  home,  that  is,  to  the  episcopal  college,  to 
give  the  bishop  a  due  account  of  their  labours  and  success. 
But,  as  the  wants  of  society  for  spiritual  instruction  in- 
creased, and  when  the  members  of  the  episcopal  college, 
or  the  deans  and  chapters,  found  it  inconvenient  to  go  forth 
and  perform  the  duties  themselves,  certain  churches  were 
allotted,  some  by  lay-men,  where  they  had  the  patronage 
given  them  as  a  compensation  for  having  built  and  en- 
dowed churches  (which,  as  I  before  mentioned,  was  the 
foundation  of  lay  patronage) ;  some  by  the  bishops,  to  the 
prebendal  body  at  large;  some  to  one  particular  member  of 
the  body ;  or  the  individual  member  sent  out  priests  to  do  the 
duty,  paying  them  certain  sums  for  doing  so,  and  retaining 
the  remainder  of  the  profits  to  himself,  or  allowing  them 
to  receive  the  profits,  reserving  a  certain  rent  to  him- 
self; as  may  be  seen  by  those  who  will  take  the  trouble 
to  look  into  old  church  records :  and  thus  these  churches 
became  prebendal;  and  thus  the  supply  of  the  duty  was 
left  to  the  aggregate  corporation,  if  the  perpetual  advow- 
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Rennell      ^^*  ^^  *^  ^^^^  ^^^^  corporation,  or  single  canon  or  prebend- 
V.  ary,  who  was  to  have  hb  prebend  or  exhibition  from  it. 

likcoln/  In  process  of  time,  these  representative  curates,  who  were 
to  account  for  their  profits,  and  only  to  receive  a  small  pe- 
cuniary stipend  for  their  services,  were  so  ill  paid,  that  the 
bishop  obliged  the  members  of  his  churches  who  had  such 
advowsons,  to  retain  fit  and  able  capeUans,  vicars,  or  eu-- 
rates  (for  these  titles  aU  meant  the  same  office),  with  a  com- 
petent salary ;  and,  this  plan  failing  in  its  effect,  the  bishop 
again  interfered,  and  obliged  the  clergy  (that  is,  the  chap- 
ter, or  the  single  canon,  or  prebendary,  in  whom  the  per- 
petual advowson  in  right  of  the  chapter,  or  in  right  of  his 
prebend  of  whidi  he  was  seised^'tfr^  ecelesue,  was  vested)  to 
make  presentations  to  perpetual  vicars  to  be  endowed  and 
instituted,  who  should  have  no  other  dependence  upon  the 
spiritual  patron  than  rectors  had  upon  their  lay  patrons, 
widi  a  competent  maintenance  to  be  taxed  and  assigned  by 
the  bishop:  and  this  matter  became  the  subject  of  legisla- 
tive consideration,  by  the  statute  4  Hen,  4,  c.  12,  In  giv- 
ving  this  historical  detail,  I  have  not  thought  it  necessary 
to  refer  to  authorities ;  but  what  I  have  said  will  be  found  as 
the  early  history  of  our  church,  in  various  books  well  wor- 
thy attention;  such  as,  SpebnaUf  De  non  temerandis  ec' 
clesiis,  who  says  (a),  that  '*  Proprietaries  of  advowsons  are 
still  said  to  be  the  parsons  of  their  churches,  and  are  as  the 
incumbents  thereof,  and,  by  reason  of  this  their  incumben- 
cy, the  churches  are  full  and  not  void."  So,  also.  Bishop 
Keimett  onlmpropriatums,  and  Burn  s  Ecclesiastical  Law^ 
tit.  Appropriation,  may  be  referred  to,  on  this  point. 
This  short  history  of  the  church  in  general  I  think  decid- 
edly proves  that  what  is  thus  vested  in  the  church  for  spi- 
ritual purposes,  vests  in  them  as  a  corporate  body,  and 
can  never  be  allowed  to  fall  into  the  private  common  stock 
of  the  body  at  large,  or  of  the  individual  sole  spiritual 

{a)  Page  15. 
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corporator.  What  I  have  said  of  the  church  at  large, 
I  have  no  doubt  may  equally  apply  to  the  church  of 
Salisbury,  and  whoever  will  consult  the  history  of  the 
foundation  of  that  church,  in  Dugdales  Monasticon  An- 
gUcanum,  as  quoted  by  my  brother  Burroughs  by  Os- 
mund.  Bishop  of  Salisburiff  lS,arl  o{  Dorset ,  and  nephew 
of  William  the  Conqueror,  will  probably  find  that  this  his- 
tory of  the  foundation  of  these  prebendal  presentations  in 
the  church  at  large,  which  I  have  been  giving,  is  no  other 
than  the  history  oF  the  church  of  Salisbury  also.  I  am 
afraid  I  have  fatigued  the  Court,  but,  as  we  are  not  unani- 
mous in  opinion,  I  thought  it  necessary,  in  a  case  of  such 
research  and  novelty,  to  shew  that  I  acted  upon  a  deep 
conviction  that  I  had  formed  a  right  conclusion.  The  sum 
and  substance  of  my  opinion  then  is  this — whenever  a  per- 
son has  any  thing  attached  to  a  spiritual  office  only,  it 
sinks  with  the  death  or  resignation  of  the  party  who  pos- 
sesses that  right.  Thus,  then,  an  ecclesiastical  person  is, 
during  his  incumbency,  entitled  to  all  the  profits  which 
may  fall  of  a  chattel  nature,  but,  when  a  living,  to  which 
an  ecclesiastical  person  has  in  right  of  his  church  a  right 
to  present,  falls  vacant,  he  can  derive  no  profit  from 
it,  but  merely  presents  quasi  incumbens.  The  living  in 
the  present  case  may,  as  I  have  shewn,  be  assumed  to 
have  been  endowed  out  of  the  prebend,  or  the  advowson 
of  it  to  have  been  given  or  attached  to  the  prebend. 
In  either  case  the  prebendary  for  the  time  being  has  the 
right  of  presentation,  and  when  the  avoidance  happens  he 
may  present,  but  he  presents  in  right  and  only  in  right  of 
his  church;  he  presents  as  a  trustee;  the  trust  is  personal; 
it  is  a  trust  only,  and  without  profit,  and  consequently  can- 
not be  transmitted.  How,  then,  can  the  executor  or  ad- 
ministrator of  a  deceased  ecclesiastic,  who  dies  after  avoid- 
ance, but  before  presentation,  claim  the  right  of  presenta- 
tion? Is  it  that  he  may  make  it  a  chose  in  action,  to  pay 
the  debts  of  the  testator  or  intestate  ?  That  cannot  be,  for 
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1896.        it  is  not  assets.     Does  he  claim  to  present  because  thu 
^■'"*''     '      trust  had  devolved  upon,  or,  as  it  were,  become  vested  in, 
V.  the  testator?  The  trust  had  indeed  devolved  upon  the  tes- 

^  LiNc?**^  °^  ^*^'  ^^  intestate,  not  however  in  his  own  right,  but,  as  the 
declaration  states,  in  right  of  his  prebend;  and,  the  moment 
he  ceased  to  be  prebendary,  the  trust  was  no  longer  in  him, 
nor  in  his  representatives,  for  it  was  a  bare  naked  personal 
trust  in  him,  and  the  presentation  is  only  in  him  whilst 
he  is  prebendary,  not  for  his  own  use  or  benefit,  but ybr 
the  use  and  benefit  of  the  church.  It  is  a  trust  confided  to 
him  for  the  dignity  and  ornament  of  the  church,  that  he 
may  appoint  a  proper  incumbent  upon  his  own  personal 
responsibility  to  have  the  cure  of  souls,  and  for  the  ad- 
vancement of  the  interests  of  religion ;  a  duty  which  his 
executors  or  administrators  cannot  in  law  be  deemed  fit  or 
qualified  to  discharge.  For  these  reasons,  I  think  the  de^ 
fendants  are  entitled  to  judgment. 

Lord  Chief  Justice  Best. — It  appears  firom  the  plead- 
ings in  this  case,  that  the  prebendary  of  Crrantham  is  pa- 
tron of  the  rectory  of  Welbtft  and  that  the  incumbent  of 
that  rectory  died  in  the  life-time  of  the  late  prebendary, 
who  died  without  having  presented  any  clerk  to  the  va- 
cant rectory.  The  plaintiff  is  the  administratrix  of  the 
late  prebendary,  and  the  question  lor  our  decision  is, 
whether,  under  these  circumstances,  the  plaintiff  is  en- 
titled to  present  for  this  turn  to  the  rectory  of  Wetby.  I 
confess  that  my  mind  has  fluctuated  exceedingly,  but  I  am 
at  length  satisfied  that  the  law  gives  the  patronage  in  this 
case  to  the  person  who,  according  to  sound  policy,  ought 
to  have  it.  Great  industry  has  been  bestowed  on  the  sub- 
ject, both  by  the  Bench  and  the  Bar,  but  neither  the  judg- 
ment of  any  Court,  nor  the  opinion  of  any  writer,  has  been 
found,  to  guide  us  in  our  decision.  I  have  also  inquired 
whether  any  instances  of  presentation  made  under  cir- 
cumstances similar  to  the  present  are  to  be  found  in  the 
regbters  of  the  bishop,  but  without  success.     As  neither 


IN  THE  SIXTH  YEAR  OF  GEO.  IV. 


179 


the  records  of  Westminster  HaU,  nor  those  of  the  church, 
furnish  any  rule  of  practice  to  assist  me  in  coming  to  a  de- 
cision, I  endeavoured  to  find  other  cases  from  which  I 
could  safely  reason  by  analogy  to  that  now  to  be  decided ; 
but  have  failed  in  so  doing.  In  all  sciences,  analogical  rea*- 
soning  must  be  pursued  with  great  caution.  Minute  differ- 
ences in  the  circumstances  of  two  cases  will  prevent  any 
argument  from  being  deduced  from  the  one  to  support  the 
other.  I  was  at  first  struck  with  the  appearances  of  similar- 
ity between  the  patronage  of  tenants  for  lifci  and  of  hus- 
bands in  right  of  their  wives,  and  that  of  dignitaries  of  the 
church  in  right  of  their  churches.  I  am,  after  the  most 
attentive  consideration  of  these  cases,  now  convinced  that 
the  resemblance  between  the  last  and  the  two  first  fails 
in  the  rery  circumstance  which,  in  my  judgment,  de* 
dkles  to  whom  the  presentation  belongs  in  this  case.  I 
shall^  presently,  particularly  advert  to  this  circumstance. 
I  would,  however,  first  observe,  that,  in  the  absence  af  au- 
thority, the  only  course  that  can  lead  us  to  a  just  and  le- 
gal conclusion,  is,  to  consider  the  origin  of  church  patron- 
age^  and  the  intent  of  its  founders.  If  the  intent  of  the 
founders  can  be  ascertained,  it  must,  if  not  opposed  to  some 
rule  of  IaW|  or  to  the  undoubted  policy  of  the  law,  govern 
us  in  deciding  this  case.  If  he  who  creates  a  right  has  di- 
rected by  whom  and  bow  it  shall  be  enjoyed,  those  who 
are  to  decide  any  questicm  on  that  right  must  consider 
how  he  has  disposed  of  it,  and  follow  that  disposition.  This 
is  evidently  consistent  with  reason  and  justice,  and  is  sanc- 
tioned by  legal  authority.  In  disputes  between  members 
of  corporations,  the  Courts  of  law  decide  according  to  the 
wiU  of  the  founder,  as  expressed  in  the  instrument  of  in- 
oorporatioA,  or  ascertained  by  usage.  This  principkr  js 
distinctly  stated  by  Lord  Kenffon,  in  The  King  v.  Bellrin^ 
get  (a),  and  by  Mr.  Justice  BuUer,  in  Bhnkley  v.  fVinstim' 
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1826.         ley  (a).  In  Gape  v.  Handley{b),  this  principle  is  applied  by 
Lord  Manxfield^  and  the  Court  of  King's  Bench,  to  deter- 
mine whether  the  right  of  presentation  to  a  living  was  in 
Lincoln/     *^'  ^^®  members  of  a  corporation^  or  in  the  mayor  and  al- 
dermen only.     So^  where  two  claim  under  the  same  grant, 
the  Court  which  has  to  decide  on  their  claims  must  be 
governed  in  its  decision  by  the  intent  of  the  grantor,  and 
by  that  only.     In  this  case,  the  administratrix  of  the  last 
prebendary,  and  the  successor,  must  both  found  their  claims 
on  the  grant  of  the  donor  of  the  property  out  of  which 
the  prebend  was  founded,  and  on  the  act  of  appropriation  by 
which  it  was  founded.  From  these  are  derived  all  the  rights 
and  privileges  that  belong  to  the  prebend.     To  these  we 
must  look,  to  see  in  what  course  of  succession  that  prebend 
is  to  go;  what  fruits  of  it  are  ripe,  and  to  be  enjoyed  by 
the  person  in  possession,  and  those  who  represent  him ;  and 
what  are  reserved  for  the  successor.     Unfortunately,  his- 
torians have  been  too  much  occupied  in  exhibiting  the  hu- 
man character,  as  it  has  displayed  itself  in  the  wars  and  in- 
trigues that  have  engaged  the  attention  of  mankind,  to  be- 
stow much  of  their  time  in  giving  any  account  of  civil  or 
ecclesiastical  institutions.     Whoever  wants  information  as 
to  the  establishment  of  these  institutions  must  submit  to 
the  labour  of  collecting  it  himself  from  the  records  of  the 
public  offices.     We  have  ourselves  done  so  in  this  case, 
and  I  think  that  by  connecting  some  unpublished  docu- 
ments with  what  is  to  be  found  in  our  law  books,  we  ascer- 
tain that  the  more  pious  founders  of  churches,  who  not 
only  divided  portions  of  their  lands,  and  the  tithes  of  what 
they  retained  for  their  own  use,  for  the  maintenance  of  the 
ministers  of  the  gospel,  but  also  gave  the  advowsons  of  the 
churches  they  founded  to  the  church,  intended  that  such 
advowsons  should  be  pure  ecclesiastical  trusts,  which,  after 
the  dedication  of  them  at  the  altar,  were  never  to  be  dis- 

(a)  3  Term  Rep.  288.  (h)  3  Term  Rep.  288,  n. 
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posed  of  by  any  layman.     The  church  would  have  con-         1825. 
sidered  it  sacrilege  in  a  layman  to  presume  under  any      "^    ^*""^ 
pretence  to  touch  this  sacred  property.     The  Roman  Ca-  v. 

tholic  Church,  from  which  ours  is  derived ,  did  not  regard  ^^lihcolm/^ 
the  personal  representatives  of  its  members.  The  policy  of 
that  church  was,  to  separate  churchmen  from  their  fami- 
liesy  to  prevent  their  acknowledging  any  connection  but 
with  the  church.  In  the  infancy  of  that  church,  and  be- 
fore those  laws  were  made  by  which  the  separation  of 
priests  from  the  world  was  completely  effected,  we  find 
Clement  declaring  in  one  of  hb  constitutions  (a),  that ''  om- 
nium rerum  ecclesiaiticarum  epUcopus  curam  geriiOf  et  eas 
dispensaio  quasi  instance  Deo;  non  licitum  ei  esio  quippiam 
ex  its  sibi  ianquam  proprium  assumere  aui  cognatis  suis 
elargire  qua  Deo  dedicata  suni,'*  Here,  the  law  for  pre- 
serving the  property  of  the  church,  and  preventing  it  from 
passing  into  tlie  families  of  its  members,  was  first  declared. 
The  principle  laid  down  in  that  constitution  has  never  been 
departed  from,  but  has  been  repeatedly  confirmed.  Seve- 
ral of  the  documents  which  we  have  obtained  relate  to  the 
prebend  of  South  Grantham.  As  these  documents  are 
not  set  out  on  this  record,  I  shall  not  use  them  as  evidence  of 
any  facts  peculiar  to  this  case,  but  merely  as  historical  proof 
of  the  origin  and  nature  of  church  patronage  in  general, 
and  of  the  manner  in  which  churches  became  possessed 
of  their  patronage,  and  how  it  has  been  dealt  with.  This 
patronage  was  first  given  to  the  whole  body  of  the  clergy 
of  a  diocese.  The  general  body  afterwards  appropriated 
part  of  what  they  had  in  common  to  the  exclusive  use  of 
the  bishops;  other  part  to  the  deans  and  chapters;  and 
with  other  part  prebends  were  founded  by  the  bishops, 
with  the  assent  of  the  deans  and  chapters.  This  is  stated  by 
Doctor  ffim,  in  his  Ecclesiastical  Law,  title  Appropriation; 
and  he  is  confirmed,  as  to  the  first  grant  being  to  the  body 
of  the  clergy  of  each  diocese,  by  a  grant  which  we  found 

(a)  36. 
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^2^^  ^^  ^  chapter-house  of  Salisbury ,  and  which  is  also  print- 
Rennell  ^d  i^  Dugdak's  Monasticon  AngUcanum  (a),  by  which  0«- 
The  B^^ho  of  ^'^^*  Bishop  of  Salisbury ^  Earl  of  Dorset,  and  nephew 
Lincoln.  of  William  the  Conqueror,  and  the  founder  of  the  church 
of  Old  Sarum,  for  the  sake  of  his  soul,  and  the  souls  of  his 
ancestors,  granted  as  follows : — "  In  nomine  sancUe  et  indi- 
vidu€B  Trinitaiis,  ego,  Osmundus,  Seriberiensis  Ecclente 
Episeopus,  omnibus  ChristifideUbus,  iam  posteris  notifico 
quam  praseniibus,  ad  homorem  Domini  nostri  Jesu  CAristi, 
sanetissim^que  MarisB  Virginis,  et  pro  salute  animarum 
Will.  Regis,  et  uxoris  swe  Regime  Matildis,  atque  JUU 
sui  WilL  Regis  Anglorum,  Regm  suceessoris;  pro  salute 
etiam  animm  mea,  Ecclesiam  Seriberiensem  me  construx* 
isse,  et  in  ed  eanonioos  constituisse ;  atque  illi  Diventibus 
canonic^  bona  EcelesuB  ita  sicut  ipse  obtinueram  libere,  et 
ut  exigit  regularis  eensura  canonici  imperpetuum  conces^ 
sisse,  has  scilicet  villas  prteter  militum  terras,  EleminimS' 
ter,  Cemenemster,  Begmenister,  ^c,  et  Ecolesias  de  Gram^ 
tham,  cum  decimis  ceterisque  ibidem  adjacentibus. — 
Scripta  est  autem  htec  carta,  et  confirmata,  anno  ineama^ 
tionis  Domini,  MXCL,  inductionis  XIV.,  WiUielmo  Rege 
MonarcMam  totius  AngU^e  strenuk  gubemante,  asmo  quarta 
regni  ejus,  apud  Hastingas.  His  subscriptis  testibus  de  illd 
medietate  oblationis  principalis  altaris  quam  retinet  Episco^ 
pus,  in  manu  sud  dabuntur,  uni  canonicorum per  annum,  qua* 
iuor  libra,  quousque  prtebenda  sua  perficiatur,  Quisquis 
vero  hac  pervertere  voluerit,  perpetuo  anathemate  ^c." 
Lord  Coke  is  mistaken  when  he  says  {b),  that  '*  at  first,  all 
the  possessions  were  to  the  bishop."  These  possessions  be- 
longed to  the  whole  body,  and  the  whole  body  only  could 
dispose  of  them}  and  accordingly  we  find  that  these  posses* 
sions,  amongst  which  will  be  observed  the  Ecclesias  de  Gran-' 
tham,  cum  decimis  ceterisque  ibidem  c^acetUibus,  were  af^ 
terwards  appropriated  by  the  church  to  different  members. 
This  is  proved  by  the  evidence*book  in  the  same  chapter* 

(o)  Vol.  3,  p.  376.  .   (6)  3  Rep.  75  b. 
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hoose^  which  states  that  a  general  chapter  of  the  members         1825. 
of  the  church  was  holden  (at  what  date  is  not  known^  but  it      renmell 
was  previous  to  the  removal  of  the  church  from  Old  Sarum  v, 

to  Salisburyy  which  took  place  in  lg£0),  at  which  time  the  Liwcoln. 
churches,  with  the  tithes  and  other  rights  belonging  to  the 
body,  were  appropriated,  some  to  the  bishops,  some  to  the 
deans,  and  some  to  the  canons  or  prebendaries  to  whom 
the  cure  of  the  different  churches  was  assigned.  Doctor  ' 
Bum,  in  the  chapter  to  which  I  have  already  referred, 
tells  us  that  the  prebendaries,  who,  by  means  of  such  ap* 
propriations,  became  possessed  of  what  were  called  preben- 
dal  livings,  at  first  appointed  curates  to  the  duties  of  those 
churches ;  but  that  they  were  afterwards  required  to  make 
a  better  and  more  permanent  provision  for  the  officiating 
ministers.  He  also  gives  us  the  form  of  the  constitution  of 
a  vicarage  which  he  found  in  the  church  of  Carlisle.  This 
form  of  Doctor  Bum  is  like  one  which  we  have  obtained 
from  the  church  of  Lincoln,  viz.  the  constitution  of  a  vi- 
carage in  one  of  the  parishes  belonging  to  the  prebend  of 
Grantham*  By  these  ordinations  of  vicarages,  as  they 
are  called,  either  portions  of  the  tithes,  or  an  annual  rent, 
and  the  advowsons  of  the  vicarages,  are  reserved  to  the 
prebendary,  and  the  residue  is  given  to  the  vicars  on  the 
condition  of  their  performing  the  duties  of  the  churches. 
One  of  the  ordinations  now  remaining  in  the  registry  of 
the  Bishop  of  Lincoln,  in  the  time  of  Bishop  WilU,  who 
began  to  preside  over  the  diocese  in  1^09,  is  in  these 
words :.». 

''  Bic  de  Newere  capeUanus  j^scnf  p  Galfirid  de  Boc* 
lond  Canonic ^bende  ausCUa de  Grdham  adppetuam  ejue^ 
de  pbende  tncariam  consensu  dni  Sarf  et  capituli  sui  Sarf 
ad  id  aecedentl  ad  eande  admissus  est  et  in  ea  viearius 
pptuus  instituf.  Consistit  aniidca  vicaria  in  medietate 
alVgii  tarn  de  Grdham  q'm  de  Gunwardeby  et  in  omnibus 
ptentibus  altarid  de  Morton  et  de  Bresceby  et  soltet  vica- 
rius  dco  G.  et  successoribus  suis  ejusde  pibende  canonicis 
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1826*         ceniU  solid  annuos  note  pensionia  et  in  officio  saadoiiUi 

Renneli.      P^OTialiv  ibidi  minisi*bit  sustinendo  ofHia  owa  pochialia 

V.  dcam  pibendam  contingenda  Et  mand  est  dco  Archid  ui, 

TheBiihopof     ^    „  ^ 

Lincoln.        ffC, 

There  are  also  in  the  church  otStdUbury  several  grants 
of  churches  to  the  bishop^  According  to  these  grants,  he 
and  his  successors  are  to  take  and  dispose  of  these  churches 
as  he  does  of  his  other  churches  or  prebends.  All  these 
grants  are  in  this  form.  As  the  churches  were  given  to  the 
whole  body  of  the  clergy  of  the  diocese,  the  donors  must 
have  intended  that  they  should  be  disposed  of  only  by  the 
members  of  that  body.  The  donors  could  not  know  that 
these  churches  would  ever  be  appropriated  to  particular 
members  of  the  body,  and  could  not  therefore  intend  that 
the  lay  representatives  of  any  of  the  members  should  ever 
have  the  disposition  of  them.  For,  if  they  had  still  remain- 
ed in  the  aggregate  corporation  of  the  clergy  of  the  dio* 
cese,  personal  representatives  never  could  have  any  right. 
They  might  have  thought  that  the  property  given  by  them 
was  for  ever  vested  in  the  church,  and  that  it  could  not, 
under  any  circumstances,  ever  be  touched  by  lay  hands. 
When  the  churches  afterwards  apprx>priated  portions  of 
this  property  to  different  members,  the  only  thing  intend- 
ed, was,  to  give  the  exclusive  possession  of  the  portions  as- 
signed to  those  members,  to  hold,  in  right  of  the  church, 
by  those  members  and  their  successors.  The  prebendaries 
thus  constituted  were  made  corporations  sole  subordinate 
to  the  church,  so  that  they  and  their  successors  were 
from  time  to  time  to  represent  the  church,  and  to  enjoy 
the  rights  which  were  derived  from  the  church,  in  return 
for  the  duties  which  they  were  to  perform.  Neither  the 
donors  nor  the  appropriators  could  intend  that  the  per- 
sonal representatives  of  deceased  prebendaries  should 
ever  interfere  with  any  thing  that  belonged  to  the  church* 
The  intent  of  both  donors  and  appropriators  is  opposed 
to  the  plaintiff's  claim ;  and  their  intent  must  give  the  rule 
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for  our  judgment.  The  ecclesiastical  law,  in  a  case  like 
the  present,  follows  what  I  trust  I  have  shewn  must  have 
been  the  intent  of  the  donors  of  property  to  the  church; 
and  where  the  ecclesiastical  law  does  not  contravene  the 
law  of  England,  it  is  adopted  into  that  law,  and  is  to  be 
followed  by  the  temporal  courts  in  the  decision  of  such 
cases  as  are  within  its  influence.  Lord  Coke  says  (a),  the 
ecclesiastical  law  is  to  prevail  where  it  is  not  against  the 
common  law  or  any  custom*  Lyndwood,  in  his  treatisci 
Provinciale  (seu  Constitutiones  Angli^eJ,  Liber  Primus, 
De  Consuetudine,  has  this  passage  (6): — Quid  si  rector 
vel  hujusmodi  beneficiatus  decedat  intestatus,  et  mm 
dispontU  de  fructibus  de  jure  communi  Ecclesia  in  eis 
succedaL  De  consuetudine  tamen  posset  esse,  quod  per 
Episcopum  vel  alium  ad  quern  pertinerent  bona  testatorum 
tueri,  deberent  distribui  ad  decendentis  debita  solven* 
da  J*  The  ecclesiastical  law,  or  common  law  of  Christendom, 
is  here  meant  hy  jure  communi.  By  the  words  **  De  consue* 
tudine^  the  custom  of  particular  kingdoms  is  intended ;  for 
this  writer,  in  the  same  page,  says,  **  Quia  est  consuetudo  per 
Angliam  quodammodo  generalisJ"  According  to  the  gen- 
eral law,  the  church  succeeds  to  fruits  not  disposed  of  by 
an  incumbent  previously  to  his  death ;  and  Lyndwood  ex* 
plains  what  he  means  by  the  church  succeeding  to  fruits, 
by  saying,  ^'pertinent  ad  successorem  (c).*'  I  admit  that 
the  custom  of  England  will  prevent  the  operation  of  the 
ecclesiastical  law  in  all  cases  embraced  by  such  custom. 
That  custom,  however,  does  not  apply  to  the  presentations 
to  benefices,  but  only  to  such  things  as  can  be  sold  for  the 
payment  of  the  debts  of  the  deceased.  These  are  the  very 
words  of  Ljfndwood,  *'  No  profit  can  be  made  of  a  present- 
ation to  a  vacant  benefice,  it  can  therefore  be  in  no  way 
used  for  the  payment  of  debts.*'  It  was  decided  in  Hob* 
art  {d),  that  a  riglit  of  presentation  was  not  conveyed  by  the 
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(a)  1  Inst.  344  a.  (6)  Fol.  26.         (c)  Fol.  25.  (</)  d04. 
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1^5.        words,  '^  commodities f  etnolumenis,  profits,  and  adbimiages 
BcNNux      ^^*  prebend ;"  and  that  these  words  included  only  such  com- 
J?\  moditiesi  profits,  and  advantages,  as  became  due  to  the  in- 

L1NC01.N.  cumbent,  and  which  he,  having  earned,  had  a  right  to  apply 
to  his  own  use.  To  such  as  these  the  custom  applies,  and  not 
to  trusts.  Upon  the  same  principle  that  a  guardian  in  so« 
cage  cannot  take  a  presentation,  vits.  because  he  can  make 
no  profit  of  it  (a),  the  personal  representative  of  a  decease 
ed  incumbent  cannot  take  it  under  this  custom.  If  a 
right  of  presentation  is  not  within  the  custom,  then  it  is 
governed  by  the  general  law;  and  that  general  law,  as  I 
have  proved  by  the  writings  of  a  canonist  of  the  highest 
authority,  who  is  often  quoted  with  approbation  by  Bishop 
Gibson  and  Doctor  Bum,  gives  it  to  the  successor.  If  it 
be  asked,  what  have  the  Judges  of  the  common  law,  when 
giving  judgment  in  an  action  of  Quote  Impedit,  to  do  with 
the  canon  law,  I  answer,  that,  where  the  right  of  presenta^ 
tion  is  derived  firom  the  church,  it  can  only  be  decided  by 
the  canon  law.  Lay  advowsons  were  attached  to  manors, 
and  the  right  of  presentation  to  these  could  only  be  decid- 
ed by  the  common  law,  as  they  follow  the  rights  of  the  man"' 
ors  to  which  they  were  annexed,  and  which  manors  were 
the  creatures  of  the  common  law.  But  ecclesiastical  pre* 
sentations,  having  no  connection  with  lay  property,  but  ex- 
isting only  as  rights  of  the  church,  are  governed  only  by 
the  laws  of  the  church.  The  ecclesiastical  law  is,  for  the 
decision  of  such  questions,  the  law  of  England,  and  must 
be  taken  notice  of  by  the  Judges  of  the  Courts  of  com- 
mon law  in  deciding  them  (6).  Tithes  are  a  spiritual 
right,  and  as  such  they  were  originally  recoverable  only  in 
the  ecclesiastical  Courts.  Actions  may  now  be  brought  in 
the  Courts  of  common  law  for  subtraction  of  tithes;  and 
tithes  may  be  recovered  in  a  Court  of  equity :   but  these 

(a)  1  Inst.  89  a. 
(b)  See  the  caae  of  Edet  v.  The  Biihop  of  Oxford^  Vaughan,  21. 
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Courts  in  deciding  what  tithes  are  due,  and  how  they  ought 
to  be  set  out,  consult  the  ecclesiastical  law.  There  arc 
now  indeed  so  many  decisions  of  the  Courts  of  Wegtmin' 
iter  upon  the  subject  of  tithes,  that  it  is  seldom  necessary 
to  have  recourse  to  the  canonists;  but,  if  cases  occur  for 
the  decision  of  which  our  reports  contain  no  precedents, 
die  common  law  or  equity  Judges  must  look  at  the  canons 
and  customs  of  the  church,  and  must  be  governed  by  them 
in  the  decision  of  such  cases.  If  tithe  cases  are  within 
the  legal  operation  of  the  canon  law,  the  present  question 
must  be  so  likewise;  for  I  have  shewn  that  the  original 
grant  to  the  church  was  a  grant  of  tithes,  and  that  the 
patronage  of  livings  belonging  to  the  church  was  derived 
irom  grants  of  tithes,  by  the  appropriations  that  were  made 
of  them. 

I  hope*  I  have  shewn  that  the  donors  of  churches  and 
tithes  to  the  clergy  of  dioceses,  and  the  appropriators 
of  such  churches,  intended  that  they  should  be  for  ever 
vested  in  the  church,  devoted  to  sacred  uses,  and  dispos* 
ed  of  only  by  sacred  hands ;  that  the  ecclesiastical  law, 
in  deciding  between  the  last  incumbent  and  the  suo- 
cesser,  proceeds  according  to  the  intent  of  the  donors  and 
appropriators;  and  that  the  custom  o(  England,  spoken 
of  by  Lyndwoodf  does  not  apply  to  a  right  of  presentation 
to  a  vacant  living ;  and,  further,  that  the  ecclesiastical  law 
must  determine  to  whom  such  presentation  belongs.  This 
intent  of  the  donors  prevents  any  analogy  between  eccle- 
siastical  and  lay  patronage.  The  former  is  inseparably 
attached  to  the  church,  and  to  be  disposed  of  only  by 
churchmen.  The  latter  is  attached  to  the  temporal  estates 
of  the  founders  of  churches,  and  to  be  disposed  of  by  those 
who  happen  to  be  the  owners  of  the  estates.  Lay  patron- 
age being,  from  the  conditions  which  its  founders  made,  an- 
nexed to  temporal  estates,  must  sometimes  pass,  with  the 
estates  to  which  it  is  annexed,  to  infants  and  others  incap- 
able of  exercising  the  right  of  presentation.  This  condi- 
tion has  occasioned  a  great  defect  in  the  law  relative  to  this 
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1826.         species  of  patronage ;  but,  as  it  must  be  disposed  of  by  some 
Remnbll      ^"®  connected  with  the  estate,  it  does  not  concern  the  public 
The  B*  h      f   ^^®^'*®''  **  belongs  in  such  a  case  as  the  present  to  the  heir 
Lincoln.      or  to  the  executor  of  the  person  last  seised  of  the  ad vowson. 
One  of  them  is  as  Ukely  to  present  a  proper  clerk  as  the 
other.    Ecclesiastical  patronage  is  subject  to  no  such  con- 
dition.    The  founders  of  ecclesiastical  patronage  looked  to 
the  advancement  of  religion.    The  founders  of  lay  patron- 
age to  the  maintenance  of  the  influence  of  their  families. 
Courts  of  Justice  should  not,  unless  compelled  by  some 
clear  rule  of  law,  take  church  patronage  from  the  church- 
men, whose  situation  and  character  are  securities  for  the 
due  exercise  of  it.     By  assigning  it  to  the  personal  repre- 
sentatives of  deceased  patrons,  they  subject  it  to  what  it 
is  from  its  original  constitution  exempt,  viz.  the  chance  of 
falling  into  the  hands  of  incapable  persons,  such  as  in- 
fants and  creditors.     I  have  said  that  I  think  the  differ- 
ence  between  the  object  of  the  founders  of  ecclesiastical 
and  lay-patronage  renders  it  impossible  to  reason  analogi- 
cally from  the  former  to  the  latter.     If  there  be  any  ana- 
logy between  them,  it  raises  an  inference  unfavourable  to 
the  plaintiff.     The  successor  of  a  corporation  stands  in 
the  same  relation  to  his  predecessor,  that  the  heir  to  an 
estate  does   to  his  ancestor.     Now,  it  was  determined 
by  the  Court  of  Common  Pleas,  after  two  arguments,  in 
the  case  of  Repington  v.  The  Governors  of  Tamworth 
School  {a),  that,  where  a  donative  became  vacant  in  the  life- 
time of  the  owner  of  the  advowson,  who  died  before  it  was 
filled  up,  the  donative  belonged  to  his  heir,  and  not  to  his 
executor.     This  decision  was  pronounced  on  a  motion  in 
arrest  of  judgment.     If  the  executor,  when  the  judgment 
was  arrested,  had  thought  proper,  that  judgment  might 
have  been  examined  in  a  Court  of  error ;  but  it  was  never 
disputed.   Selden,  in  his  History  of  Tithes  (i),  tells  us,  that, 
until  the  time  of  King  John,  there  was  no  institution;  all 

(«)  2  Wils.  160.  (b)  Vol.  3,  chap.  12,  fol.  380,  p.  88. 
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livings  were  donatives.    The  Judges  in  the  case  above         1826. 
stated  confirm  the  account  of  this  learned  writer.     The 
heir  must  have  had  the  donation  in  every  such  case  as  the 
present ;  and,  if  the  heir  would  have  had  it  in  lay  patronage,      Lincoln. 
if  analogy  is  to  be  referred  to,  the  successor  must  have  it 
in  ecclesiastical  patronage.     If  a  person,  in  right  of  his  es- 
tatCy  or  any  public  functionary,  has  the  appointment  to 
any  office  that  becomes  vacant,  and  which  is  not  filled  up 
during  the  life  of  the  patron,  the  person  who  succeeds  to 
the  office  or  estate  to  which  the  patronage  is  annexed  has 
the  right  of  appointment ;  and  if  we  established  a  difference 
between  the  patronage  of  the  church,  and  other  patronage, 
we  should  create  an  anomaly  in  the  law  highly  injurious 
to  the  interests  of  the  church.     This  is  strictly  analogous 
to  the  present  case.     The  office  of  Exigenter  became  va- 
cant during  the  life  of  Brooke^  Chief  Justice  of  the  Com- 
num  Pleas;  Queen  Mary^  during  the  vacancy  of  the  office 
of  Chief  Justice,  appointed  Colsehitt  exigenter :  Brown 
was  afterwards  appointed  Chief  Justice,   who  removed 
CoisehiU  from  his  office,  and  admitted  Skrogges^  his  ne- 
phew.   The  Judges  of  the  King's  Bench^  the  Chief  Baron, 
the  Attorney-General,  and  the  Attorney  of  the  Duchy, 
held  that  this  office  was  only  at  the  disposal  of  the  Chief 
Justice  for  the  time  being,  as  an  inseparable  incident  be- 
longmg  to  the  person  of  the  Chief  Justice — Skrogges  v. 
CoisehiU  {a). 

I  will  now  shortly  consider  the  arguments  urged  in 
in  favour  of  the  plaintiff.  It  has  been  contended  that  the 
right  of  presentation  to  a  vacant  living  is  by  the  vacancy 
severed  from  the  advowson  to  which  it  belonged,  and  be- 
comes a  chattel,  and  that  a  chattel  cannot  pass  to  the 
successor  of  a  corporation  sole,  except  under  the  statute 
of  Henry  the  8th,  which  conveyed  only  such  fruits  as  fell 
during  the  vacancy.    Our  law  would  be  most  absurd,  if 

(a)  Dyer,  175. 
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1S25.         the  determination  of  rights  depended  on  names  only.    £i- 
^  ^  ther  the  right  of  presentation  to  a  vacant  benefice  is  not 

9-  severed  from  the  advowson  until  such  right  has  been  fuUy 

I^iNcoLK.       exercised,  and  is  not  a  chattel;  or  its  being  classed  unoog 
chattels  does  not  prevent  it  from  passing  to  the  successors. 
If  this  be  not  so,  the  donative  in  the  case  in  Wilaon  could 
not  have  belonged  to  the  heir ;  for  the  right  of  donation 
was  as  completely  severed  from  the  advowson  in  that  case 
as  the  right  of  presentation  in  thia^    The  reference  to  the 
statute  of  Henry  8  is  unfavourable  to  the  plaintiflTs  argu- 
menti  for  CUb^OB  s^ys,  it  was  only  an  affirmance  of  the 
common  law^  by  which  the  fruits  enumerated  in  it  belong- 
ed to  the  successors,  and  the  object  of  it  was  to  put  an 
end  to  the  usurpations  of  the  bishops,  who,  in  defiance  of 
the  common  law,  took  fruits  from  those  who  succeeded  to 
benefices.    Fallen  fruits^  or  chattels  severed  from  the  liv- 
ing, did  therefore  pass  to  the  successor  by  the  conunoo 
Uw«    It  has  been  also  insisted,  that,  if  the  rights  to  such 
presentations  were  perpetuaUy  annexed  to  the  church,  and 
could  in  no  case  be  exercised  by  laymoE^  the  King  could 
not  take  them  as  parts  of  the  temporalties  of  bishops,  ab- 
bots^ and  priors*    The  King  takes  these  by  his  preroga- 
tive*   His  rights^  although  determined  by  law,  are  often 
different  from  those  of  a  subject  under  nmilar  ciroum- 
atances*   Bishoprios,  abbeys,  and  priories,  were  fouodted  by 
the  Crown.     The  King  is  '* persona  sacra^^  he  is  supreme 
eordinary  (a),  and  was,  by  the  statutes  of  the  16  Richard  2, 
C4  5,  and  26  Hen.  8,  c  1,  declared  to  have  always  been 
justly  and  rightly  supreme  head  of  the  church.     It  can- 
not, therefore^  be  considered  that  the  objection  to  a  lay- 
man's interfer«ioe  with  church  patronage  applies  to  the 
King.    I  would  here  observe,  that^  in  the  different  abridg- 
ments of  the  law.  It  is  said,  that,  in  these  cases  ^  the  right 
of  presentation  bek)ngs  to  the  King,  cmd  nai  to  the  bishop's 

(a)  Comyns's  Din^f ,  tif .  Bcelesiastical  persam  A. 
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execmiort.  It  might  hare  been  infeired  from  the  words, 
**  and  not  to  the  bishop's  executors,'^  that,  but  for  the  inter- 
Tention  of  the  prerogative,  the  presentation  would  have  be- 
longed to  the  bishop's  executors*  1  have  looked  into  the 
Year  Books,  and  can  find  in  the  case  referred  to  nothing  said 
about  executors,  nor  was  an  executor  a  party  in  the  cause. 
There  is  therefore  no  authority  for  the  introduction  of  the 
words,  **  and  not  to  the  bishop's  executors/'  It  has  been 
said,  that,  as  the  estate  which  an  ecclesiastic  has  in  his 
church  is  of  the  same  quahty  as  that  which  a  lay  tenant 
for  life  has,  the  right  of  the  personal  representative  of  the 
former  to  present  to  a  church  must  be  the  same  as  that 
of  the  personal  representative  of  the  latter.  These  estates 
are  only  alike  in  this,  rur.  that  each  must  determine  with  the 
life  of  its  holder.  The  estate  of  the  ecclesiastic  may  in- 
deed determine  before,  by  resignation,  deprivation,  or  the 
acceptance  of  another  benefice.  But  the  estate  of  the  te- 
nant for  life  is  held  by  him  in  his  oum  right f  solely  for  his 
own  benefit.  The  estate  of  the  ecclesiastic  is  held  in 
right  of  the  church,  and  for  the  service  of  the  church. 
On  the  death  of  a  tenant  for  life,  there  is  some  per- 
son in  existence  who  represents  the  estate}  but,  on  the 
death  of  a  beneficed  clergyman,  his  estate  in  the  benefice 
is  in  abeyance  until  the  appointment  of  a  successor  (a). 
The  moment  that  successor  is  appointed,  his  estate  re- 
lates back  to  the  death  of  his  predecessor,  so  that  there 
is  no  time  for  the  right  of  a  personal  representative  of  the 
latter  to  intervene.  The  law  with  respect  to  the  exercise 
of  the  right  of  presentation  is  different  in  the  case  of  an 
ecclesiastical  estate  from  what  it  is  in  the  case  of  a  lay  es- 
tate. An  ecclesiastical  patron  can  only  present  one  clerk, 
and,  if  that  clerk  be  rejected  for  insufficiency,  the  patron 
is  not  entitled  to  notice  of  his  clerk's  being  rejected.  All 
ecclesiastical  presentations  state  that  the  person  present- 
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1825.        ing  is  either  bishop  or  prebendary,  or  other  person  having 
church  patronage,  and  that  he  collates  or  presents  in  right 
of  his  bishopric  or  prebend,  or  other  dignity.     That  is 
LiNcoLif.^    apparent  from  the  following  forms: — 

Presentation  of  the  Rev.  William  Dodtoell. 

To  the  Right  Reverend  Father  in  God,  John,  by 

divine  permission.  Lord  Bishop  of  Lincoln,  to  his  vicar 

general  in  spirituals,  or  to  any  other  person  or  persons 

having  or  to  have  sufficient  authority  in  this  behalf, 

"  William  Dodwell,  Doctor  in  Divinity,  Prebendary  of 

the  prebend  of  South  Grantham,  anciently  founded  in 

**  the  cathedral  church  otSarum,  and,  in  right  ofthatpre* 

"  bend,  the  true  and  undoubted  patron  of  the  rectory  of 

*^  Welby,  in  the  county  of  Lincoln,  and  your  Lordship's 

**  diocese  o{ Lincoln,  Greeting: — 

**  I  PRESENT  to  your  Lordship,  and  to  the  rectory  and 
**  parish  church  of  Welby  aforesaid,  now  void  by  the  re- 
''  signationof  JSom/Cot^,  clerk,  the  last  incumbent  there, 
''  and  to  my  presentation  in  full  right  belonging,  my  be- 
**  loved  in  Christ,  William  DodwelU  clerk.  Master  of  Ai^ts, 
**  humbly  praying  that  your  Lordship  would  be  graciously 
"  pleased  to  admit  and  canonically  to  institute  him,  the 
**  said  William  Dodwell,  to  the  rectory  and  parish  church 
of  Welby  aforesaid,  to  invest  him  with  all  and  singular 
the  rights,  members,  and  appurtenances  thereunto  be- 
longing, to  cause  him  to  be  inducted  into  the  real,  ac- 
tual, and  corporal  possession  thereof,  and  to  do  all  other 
things  which  to  your  pastoral  office  may  in  this  case 
appertain  or  belong.     In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal,  this  twenty-seventh  day  of 
October,  in  the  year  of  our  Lord  one  thousand  seven 
**  hundred  and  seventy-five. 
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In  the  presence  of 

Thos,  M.  Morton, 
R.  DodweU. 


>  William  Dodwell,  (l.  s.) 
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Cottaiion  of  the  Rev.  Thomas  Rennell. 

'^  JoHNy  by  Divine  permisaioiiy  Bishop  of  Salisbury^ 
to  our  well  beloved  in  Christ,  Thomas  Rennellt  clerk, 
B.  D.,  health,  grace,  and  benediction.  We  do  hereby, 
freely,  and  out  of  mere  good  will,  give  and  confer  upon 
you  the  prebend  or  canonry  of  South  Grantham^  found- 
ed in  our  cathedral  church  of  Salisbury ^  vacant  by  the 
death  of  Robert  Price,  clerk^  L.  L.  D.,  the  last  prebend- 
ary thereof,  and  belonging  in  full  right  to  our  donation 
or  collation  by  virtue  of  our  bishopric.  And  we  do 
duly  and  canonically  institute  you  in  and  to  the  said 
prebend  or  canonry,  and  invest  you  with  all  and  singu* 
lar  the  rights,  members,  privileges,  and  appurtenances 
thereunto  belonging  (you  having  first,  before  us,  made 
such  subscriptions,  and  taken  such  oaths,  as  are  in  this 
case  by  law  required  to  be  subscribed  and  taken). 
And  we  do,  by  these  presents,  assign  and  appoint  unto 
you  the  stall  in  the  choir  of  our  said  cathedral  church 
belonging  to  the  said  prebend  or  canonry,  and  to  the 
same  hitherto  usually  assigned.  Saving  always  to  our- 
selves our  episcopal  rights,  and  the  dignity  and  honour 
of  our  cathedral  church  of  Salisbury.  In  testimony 
whereof,  we  have  caused  our  episcopal  seal  to  be  here- 
unto affixed.  Dated  this  17th  day  oiApril,  in  the  year 
of  our  Lord,  18^,  and  of  our  translation  the  sixteenth. 

J.  (l.  8.)  Sarum.'* 

CoUaiion  of  the  Rev.  T.  H.  Mirehouse. 
**  John,  by  Divine  permission.  Bishop  of  Salisbury, 
to  our  well  beloved  in  Christ,  Thomas  Henry  Mire^ 
house,  ckrk,  M.  A.,  health,  grace,  and  benediction^ 
We  do  hereby,  freely,  and  out  of  mere  good  will,  give 
and  confer  upon  you  the  prebend  or  canonry  of  South 
Grantham,  founded  in  our  cathedral  church  of  Salis^ 
bury,  vacant  by  the  death  of  Thomas  Rennell,  cler)cj 
B.  D.  the  last  prebendary  thereof,  and  belongmg  to  our 
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1825.         <'  donation  or  collation  in  full  right  by  virtue  of  our  bish- 

RcNNELL       "  opric.     And  we  do  duly  and  canonically  institute  you 

f'  **  in  and  to  the  said  prebend  or  canonry,  and  inrest  you 

-T1I6  oMOOp  01 

Lincoln.  ^*  with  all  and  singular  the  rights,  membersi  privileges, 
**  and  appurtenances  thereunto  belonging  (you  having 
*'  first,  before  us,  made  such  subscriptions,  and  taken 
such  oaths,  as  are  in  this  case  by  law  required  to  be 
subscribed  and  taken).  And  we  do,  by  these  presents, 
assign  and  appoint  unto  you  the  stall  in  the  choir,  and 
place  and  voice  in  the  chapter,  of  our  said  cathedral 
"  church,  belonging  to  the  said  prebend  or  canonry,  and 
*^  to  the  same  hitherto  usually  assigned.  Saving  always 
*'  to  ourselves  and  our  successors,  bishops  of  SaU»bury\ 
''  our  episcopal  rights,  and  the  dignity  and  honour  of  our 
''  said  cathedral  church  of  &i/t>&«ry.  In  testimony  where^ 
''  of,  we  have  caused  our  episcopal  seal  to  be  hereunto  an^ 
**  nezed.  Dated  this  sixteenth  day  of  July^  in  the  year 
**  of  our  Lord,  one  thousand  eight  hundred  and  twenty- 
"  four,  and  of  our  translation  the  eighteenth.** 

J.  (l.  s.)  SarumJ* 

* 

These  forms  of  presentations  shew  the  connection  of 
the  party  presenting  with  the  church.  An  administratrix 
could  not  use  such  words  in  her  presentation.  It  behoves 
those  who  support  her  claim  to  shew  some  law  that  would 
authorize  a  bishop  to  institute  on  a  presentation  that  did 
not  contain  them.  A  lay  patron  may  present  two  persons, 
and  allow  the  bishop  to  take  one  of  them.  He  may  revoke 
his  presentation,  and  present  another  clerk;  he  is  entitled 
to  have  notice  of  the  rejection  of  his  clerk  for  incompeten- 
cy ;  and  he  does  not  name  in  his  presentation  the  estate  in 
right  of  which  he  presents.  If  these  patrons  are  subject 
to  different  laws  whilst  living,  why  must  their  patronage' 
be  subject  to  the  same  laws  when  they  are  dead  ?  In  RoUe^d 
Abridgment  (a),  there  is  this  passage:  '*  Si  le parson  doit 
presenter  aV  fHcarage,  uncore  si  le  vicarctge  deffiigne  t>oid 

(a)  Tit.  Presentment  of  Efglise  (F),  Vol.  2,  346.    . 
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dmtoHt  le  vacancy  deV  parsonage,  le  patron  del'  pat-         1826. 
manage  preseniera.^     Lord  Rotte  refers  to  19  Edw.  2,       ^    ' 
Qnare  Impedii,  178,  It  may  be  sud,  if  the  successor  is  the  «. 

representative  of  the  Church,  he  should  have  presented*  limcouu 
In  this  case,  it  does  not  appear  that  there  was  any  succes- 
aor  at  the  time  of  the  presentation.  Formerly,  patrons  kept 
churches  vacant  for  many  years,  and,  in  the  mean  time, 
look  the  fruits.  It  does  not  appear  whether  the  patron 
WIS  a  layman  or  an  ecclesiastic  But  I  have  looked  through 
the  19th  Edw.  2d,  and  found  only  two  cases  of  quarc  im- 
pediL  In  the  first,  the  plaintiff  claimed  to  present  as  the 
heir  of  the  person  last  seised  of  the  advowson;  and  the 
question  was,  whether  she  was  the  heir  or  not;  and  it  is 
material  to  observe  that  no  point  was  made  in  favour  of  an 
executor:  the  second,  which  I  think  is  the  case  alluded  to 
bjIiordiMbyWasaeaseinwhiditheKiBgdaimed  to  pre- 
sent to  a  living  in  the  patronage  of  a  prior,  during  the  va- 
cancy of  the  priory.  The  case  of  a  prior  is  like  that  of  a 
bishop;  and  the  King's  claim  was  founded  on  his  preroga^ 
tivci  by  which  he  is  entitled  to  the  patronage  of  vacant 
bishoprics,  abbeys,  and  priories.  Lord  RoUe  has,  there- 
fore, no  authority  for  saying  that  any  other  patron  except 
the  King,  in  these  particular  cases,  would  have  had  the 
right  of  presenting  to  a  vicarage  becoming  vacant  during 
the  vacancy  of  the  rectory.  It  has  also  been  urged,  on  the 
part  of  the. plaintiff,  that,  as  an  ecclesiastical  patron  may 
grant  aright  of  presentation  to  a  layman,  by  deed,  he  may 
give  a  presentation  that  becomes  vacant  in  his  life-time,  by 
his  win,  oi  that  it  will  belong  to  his  administrator,  if  he 
make  no  will.  I  am  not  prepared  to  admit,  on  the  author 
rity  of  the  two  cases  cited  (and  I  can  find  no  other),  that 
Hn  ecclesiastical  patron  can  grant  the  next  presentation  to 
any  living  in  his  patronage.  The  case  xnHobart  does  not 
decide  the  point.  The  judgment  there  was  that  the  words 
of  the  grant  were  insufficient  to  convey  the  right  of  pre* 
sentatbn.    The  case  in  Croke  Elizabeth  cannof  be  lam 
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1825.  The  grant  was  of  an  archdeaconry,  a  judicial  office,  with* 
out  reference  to  the  statute  of  Edto.  Gth,  which  passed 
before  the  deed  was  executed.  I  think  we  should  now 
LiNcoLM.  scarcely  endure  to  hear  it  argued,  that  one  who  had  the 
appointment  to  a  judicial  office  might  assign  that  appoint- 
ment. If  he  could  grant  it  in  his  life-time,  that  very  case 
is  an  authority  that  such  a  grant  will  not  bind  his  succes* 
sor,  for  the  report  states  that  such  an  assignment  would 
be  within  the  restraining  statute  of  the  Int  of  ElixabeA* 
But,  although  an  ecclesiastical  patron  might  grant  the 
right  of  presentation  when  the  church  is  fuU,  does  it  fol- 
low that  he  could  grant  it  when  the  church  is  void,  and 
when  his  grant  is  not  to  take  eSect  until  after  his  death, 
and  must  bind  his  successor?  Such  a  grant  would  be 
against  the  letter  of  the  restraining  statute;  and  the  pass- 
ing of  such  patronage  by  will  or  letters  of  administration, 
which  cannot  take  effect  until  after  the  death  of  the  testa- 
tor or  intestate,  is  against  the  spirit  of  that  statute.  The 
options  assigned  to  archbishops  by  bishops,  on  their  con- 
secration, have  been  mentioned.  I  do  not  pretend  to  de- 
cide on  the  validity  of  these  grants,  or  on  the  right^  of 
archbishops  to  bequeath  by  their  wills  the  patronage  con- 
veyed to  them.  It  is  true,  that  the  trusts  of  such  wills 
have  been  recognised  in  the  Court  of  Chancery;  but,  in  the 
cases  in  which  they  came  before  that  Court,  all  the  parties 
were  interested  in  considering  them  legal,  and  no  objection 
to  their  legality  was  made.  I  have  heard  it  said  that  this 
right  of  archbishops  is  derived  from  the  Pope.  Lynd^ 
wood  says  the  Pope  has  **  Potestas  supra  Jura.**  If,  in  the 
exercise  of  this,  which  BaUaftnine  calls  his  extraordinary 
authority^  he  could  give  this  right  to  the  archbishops, 
fiuch  a  right  must  be  an  anomaly  in  the  law.  But  I  think 
the  papal  power,  both  ordinary  and  extraordinary^  had 
been  overthrown  in  this  country  before  these  grants  were 
first  made.  Gibson  says  that  the  old  practice  was  for  the 
urchbishops  to  require  bishops,  on  their  consecration^  to 
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proTide  for  some  particular  clergyman,  leaving  Ihe  provision        1 82S. 

to  be  made,  and  the  time  of  making  it,  entirely  to  the  bishop; 

and  that  the  first  instance  of  an  assignment  of  any  parti-  v. 

Tha  SishoD  of 

cuJar  benefice  to  the  archbishop,  is  to  be  found  in  the  lhhk^ 
writings  of  Archbishop  Cranmer.  If  there  are  no  such  as* 
Bignments  of  an  earlier  date,  it  would  be  difficult  to  support 
them  without  the  aid  of  an  act  of  Parliament.  If,  after  all 
the  labour  that  has  been  bestowed  in  investigating  this 
case,  there  still  remains  a  doubt  how  it  should  be  decided, 
we  are,  I  think,  then  permitted  to  consider  the  decision 
that  win  most  advance  fbe  cause  of  the  established  religion ; 
and  we  should  lay  down  such  a  rule  as  is  most  likely  to 
secure  the  presentation  of  the  fittest  persons  to  fill  churches 
that  are  left  vacant  at  the  death  of  ecclesiastical  patrons. 
My  regard  for  the  family  of  the  excellent  person  whose 
death  has  given  rise  to  this  question,  is  too  well  known  for 
it  to  be  supposed  that  the  observations  I  am  about  to  make 
can  be  applied  to  them.  But,  generally  speaking,  I  think 
it  cannot  be  doubted  that  the  successor  is  more  likely  to 
make  a  judicious  and  disinterested  choice  than  the  personal 
representative  of  the  late  prebendary.  A  presentation  in 
the  hands  of  an  administratrix,  is,  like  lay  patronage,  liable 
to  fiill  into  the  hands  of  a  person  who  is  unfit  for  the  ex- 
ercise of  such  a  trust — a  woman,  an  infant,  an  ignorant 
person,  or  a  disappointed  creditor.  The  successor  must 
be  a  clergyman,  a  dignitary  of  the  church,  a  person  whose 
education  and  habits  qualify  him  to  appoint,  and  whose 
situation  and  character  are  the  best  security  for  his  making 
a  proper  appointment*  If  we  wanted  an  instance  to  prove 
how  well  and  how  disinterestedly  ecclesiastical  patronage 
is  bestowed,  I  might  mention  that  of  the  late  lamented 
prebendary  of  Grantham*  I  believe  he  was  selected  for  the 
situations  which  he  held,  by  the  University  of  Cambridge, 
and  by  two  distinguished  prelates,  only  because  he  was 
known  to  be  a  person  the  best  qualified  to  discharge  the 
various  and  important  duties  of  those  situations.     The     - 
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LlNCOLK. 


clergy  know  that  the  filling  the  churchea  with  learned  and 
pious  clerks  is  the  most  effectual  human  means  of  lengthen- 
ing the  cords  and  strengthening  the  stakes  of  their  tent. 
Such  dignitaries  of  the  church  as  hold  ecclesiastical  pa- 
tronage, will,  I  hope,  bestow  it  on  such  worthy  clerks  as 
are  most  able  and  desirous  of  promoting  piety  and  morality^ 
In  this  hope,  I  will  never  consent  to  withdraw  it  from  the 
ehurch,  by  whom  the  original  donors  intended  it  should 
be  administered,  or  to  permit  any  layman,  under  any  pre- 
tence, to  interfere  with  the  disposition  of  it.  For  these 
reasons,  I  think  our  judgment  should  be  for  the  defend- 
ants* 

Judgment  for  the  defendants* 


HfondcQff 
Nov.  28^A. 

lo  auttrnpiit  for 
iDooey  lent, 
the  defeodant 
pleaded  actio 
nan  acerevii  in- 
fra  tex  arnioi, 
and|  on  his  being 
arrested,  he 
said  to  the  she- 
riff's officer, 
"  I  know  I  owe 
the  money,  but 
the  bill  I  gave 
is  on  a  three- 
penny receipt 
stamp,  and  now 
I  am  arretted  I 
will  never  pay:" 
Held,  that  this 
was  not  such  an 
acknowledg- 
ment of  the  debt 
as  would  take 
the  case  out  of 
the  statute  of 
limitations. 


A'CouRT  r.  Cross. 

« 

1  HIS  was  an  action  of  assumpsit^  brought  to  recover 
the  sum  of  SOL  lent  and  advanced  by  the  pbuntiff  to  the 
defendant  in  the  year  1817.  The  declaration  contained 
the  common  money  counts.  The  defendant  pleaded,^rj/, 
the  general  issue ;  and  secondly^  actio  non  acerevit  infra 
sex  annos,  on  which  issue  was  joined. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
assizes  for  the  county  of  Somerset,  the  only  question 
was  as  to  the  sufficiency  of  an  acknowledgment  made  by 
the  defendant,  to  take  the  case  out  of  the  statute  of  li- 
mitations. For  the  plaintiff,  a  sheriiTs  officer  was  call- 
ed, who  stated  that  the  defendant,  on  being  arrested, 
a  few  days  before  the  last  Hilary  Term,  said  to  him, 
the  officer,  ^*  I  know  I  owe  the  money,  but  the  bill  I 
gave  is  on  a  three-penny  receipt  stamp,  and  now  I  am 
arrested  I  will  never  pay.*'  The  learned  Judge,  being 
of  opinion  that  this  was  not  a  sufficient  acknowledgment, 
from  which  to  infer  a  promise  to  pay  the  debt,  so  as 
to  take  the  case  out  of  the  statute,  nonsuited  the  plaintiff. 
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leserving  to  him  leave  to  move  that  the  nonsuit  might  be         1825. 
set  asidei  and  a  verdict  entered  for  him,  in  case  the  Court 
should  be  of  opinion,  that,  from  the  above  acknowledg- 
vient,  a  promise  by  the  defendant  might  be  inferred,  so  as 
to  revive  the  original  debt. 

Mr.  Serjeant  Wilde,  on  the  first  day  of  this  Term,  ac- 
cordingly obtained  a  rule  nUi,  and  submitted,  that  the 
admission  made  by  the  defendant,  that  he  owed  the 
plaintift'the  sum  for  which  he  was  arrested,  was  sufficient 
to  take  the  case  out  of  the  operation  of  the  statute,  al« 
though  accompanied  by  a  refusal  to  pay.  The  learn^ 
ed  Serjeant  referred  to  the  cases  of  Swan  v.  Smoell  (a)f 
Mountstephen  v.  Brooke  (6),  Coltman  v.  Marsh  (c).  Ward 
V*  Hunter  (cQ,  Leaper  v.  Tatton  (e),  Rowcroft  v.  Lomas  (/), 
and  Bryan  v.  Horseman  (g),  as  being  the  most  recent  de- 
cisions bearing  on  the  question,  and  on  the  latter  of  which 
he  principally  relied. 

Mr.  Serjeant  Spankie  now  shewed  cause. — The  deci- 
sions on  the  construction  of  the  3rd  section  of  the  statute 
of  limitations,  as  far  as  regards  this  point,  have  fluctiuUcd 
for  more  than  a  century,  and  particularly  within  the  last 
twebty-five  years ;  and  indeed  the  more  recent  cases  have 
almost  the  eflfect  of  throwing  the  statute  into  desuetude. 
The  first  innovation  was,  that,  if  a  defendant  would  take 
advantage  of  the  statute,  it  was  necessary  for  him  to  plead 
it,  although  the  cause  of  action  appeared,  on  the  face  of 
the  declaration,  to  have  accrued  more  than  six  years  be- 
fore; and  that  he  could  not  give  it  in  evidence  under  the 
general  issue:  and  the  reason  assigned  in  Stile  v.  Finch{Kj, 
was,  because  the  plaintiff*  might  be  within  the  exceptions 
in  the  statute.    The  same  point  was  afterwards  adjudged 

(a)  2  Barn.  &  Aid.  759.  (e)  16  East,  420. 

(h)  3  Barn.  &  AW.  141.  (/)  4  Mau.  &  SeUv.  457- 

(c)  3  Taunt.  380.  (g)  4  Bast,  599. 

[d)  6  Taunt  210.  (A)  Cro.  Car.  381.      . 
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1886.  in  Hawkbu  v.  Billhead  (a),  with  this  addttional  reason,  that 
a  laiitai  might  have  been  sued  out  within  time;  and  cond* 
nued  down  to  the  writ  with  which  the  defendant  was  serv« 
ed ;  and  in  Dean  y.  Crane  (b)  it  was  decided,  that,  if  s 
defendant  plead  the  statute,  and  the  plaintiff  take  issue 
upon  it,  evidence  of  a  promise  by  the  defendant,  with* 
in  six  years  before  the  commencement  of  the  action,  to 
pay  the  debt,  is  sufficient  to  take  the  case  out  of  the 
statute.  In  Heylin  v.  Hastings  (c),  it  was  held,  that, 
although  a  promise  was  conditional,  it  was  sufficient  if  the 
plaintiff  performed  the  condition ;  but  all  that  the  Court 
there  decided^  as  far  as  regards  the  present  question^ 
was,  that  the  bare  acknowledgment  of  a  debt  within  nx 
years  would  not  amount  to  a  new  promise,  but  was 
only  evidence  of  a  prcHuise,  and  did  not,  therefore,  of 
itself,  take  a  case  out  of  the  statute.  But  even  this  dis* 
tincdon  seems  to  have  been  since  disregarded;  for,  m 
Tru&nan  v. Fenian^  liord Mansfield^  as  to  the  revhrjaga 
promise  at  law,  so  as  to  take  it  out  of  the  statute  of  liaoha- 
tions,  said(c(X  **  The  sl^htest  acknowledgment  has  been 
held  sufficient ;  as  saying,  *  prove  your  debt  and  I  wS 
pay  you/*--'  I  am  ready  to  account,  but  noMng  ie  dme  te 
yen/  and  much  slighter  aeknowledgnents  than  these 
will  take  a  debt  out  of  die  statute/'  That  diehm, 
which  may  be  considered  as  extrajudicial.  Ins  been 
since  too  much  attended  to.  The  rule  was  better  ex- 
pounded in  the  earlier  authorities,  which  came  near- 
er to  the  true  and  reasonable  exposition  of  the  sttftute. 
In  Lacan  v.  Brigge,  Lord  Hardwicke  said  (e):  ''  There 
must  be  a  direct  admission  of  a  debt  to  take  it  out  of  the 
statute;  though  there  have  been  several  cases  at  law,  where 
this  has  not  been  held  sufficient,  unless  it  is  likewise 
attended  with  an  express  promise  to  pay;  but  that  may 

(a)  Crd.  Car.  404.  889, 421;  Com.  Rep.  54. 

(b)  6  Mod.  309.  (d)  Ck»wp.  548. 
(r)  Gartb.  470;  5.  C.  1  Ld  Rayiii.         (e )  8  Atk.  107. 
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be  tatber  too  hard.**  In  Bass  t.  SnUih  (a),  where  die  I9S5. 
defiendant  pleaded  nam  auumpsii  infra  sex  anmoMf  and 
the  plaintiff  proYed  an  acknowledgment  of  the  debt  with* 
in  six  years,  hord  Hale  held  that  the  acknowledgment  of 
the  debt  was  no  more  than  was  done  by  the  plea ;  but  that 
there  must  be  a  new  promise  of  the  debt  within  six  years 
to  make  the  action  hold.  In  Sparling  y.  Smith  (b),  where, 
after  six  years,  the  defendant  offered  to  pay  if  the 
plaintiff  would  come  to  account,  Lord  Chief  Justice  Holt 
mled  that  it  did  not  reviYe  the  promise,  because  it  was 
not  an  actual  promise. — These  earlier  authorities  are 
decisiYe  to  shew  that  a  mere  aeknowledgmeni  is  not  suffi* 
cieht  to  take  a  case  out  of  the  statute,  unless  it  be  con- 
nected with  a  prannee  to  pay;  and  eYcn  if  such  acknow- 
ledgment might,  in  law,  be  considered  equiYslent  to  a 
promise,  such  reasoning  could  not  apply  here,  for  the 
defendant  expressly  refused  to  pay.  It  might  be  now 
advisaUe  to  adhere  strictly  to  the  letter  of  the  statute^ 
wineh  is  a  highly  beneficial  law,  and  ought  to  be  faYOur^ 
ed>  aa  the  security  of  all  persona  depends  upon  it ;  for, 
die  pennitting  parol  proof  of  Yague  admissions  or  acknow* 
ledgments  widiin  six  years  to  be  reoeiYed,  to  bring  a  case 
within  the  meanii^  of  the  statute,  tends  to  open  a  wide 
docw  to  fraud  and  perjury,  and  to  preYent  that  tranquillity 
whidi  it  was  the  express  object  of  the  Legislature  to  afford. 

Mr.  Seijeant  Wilder  in  support  of  his  rule. — The  object 
of  the  statute  being,  to  protect  men  against  the  reYiYsl  of 
donmant  claims,  and  the  aYoidance  of  suits,  has  dways 
reoeiYed  a  liberal  construction;  and,  although  it  is  to  be 
lamented  that  there  haYo  been  conflicting  decisions  upon 
itt  stili  they  must  be  considered  as  well  with  reference  to 
the  different  periods  at  irfiich  they  were  pronounced,  as 
to  the  change  of  times  and  circumstances  since  the  statute 
was  passed*    In  Bryam  y.  Horseman,  where  most  of  the 

(a)  12  Vin.  Abr.  229,  tit.  MMenct,  (T.  b.  6d)i  pi.  4. 

(&)  ILd.Raym.  741.      . 
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1825.  previous  authorities  were  considered,  it  was  held,  that  an' 
acknowledgment  of  a  debt,  although  accompanied  with  a 
declaration  by  the  defendant,  that  he  did  not  consider 
himself  as  owing  the  plaintiff  a  fiurthing,  it  being  more, 
than  six  years  since  he  contracted,  was  sufficient  to  tak^ 
the  case  out  of  the  statute.  There,  as  here,  the  defend- 
ant made  the  acknowledgment  to  the  sheriff's  officer  oq 
being  arrested;  and  iKird  EUenborough  said,  th«t,  what* 
ever  the  opinion  of  the  Court  might  have  been  had  the 
question  been  new,  yet,  after  the  long  train  of  decbiona 
upon  the  subject,  it  was  necessary  to  abide  by  the  con- 
struction which  had  been  put  upon  it.  In  Swan  v.  Sawelt^ 
the  plaintiff  brought  an  action  against  the  defendant  aa 
maker  of  a  promissory  note  over-due  more  than  six  yeara# 
and  he  pleaded  the  statute  of  limitations,  and  it  was 
proved,  that,  on  the  plaintiff's  shewing  the  defendant  the 
note  within  six  years,  he  said:  " yon  owe  me  a  great  deal 
more  money,  and  I  have  a  set-off  against  itJ'  Mr* 
Justice  Bayley  and  Mr..  Justice  Hohroffd  thought  thai 
this  was  not  a  sufficient  acknowledgment  within  six 
years  to  take  the  case  out  of  the  statute;  but  Mr.  Justice 
Be^  said,  '^  that  he  was  of  opinion,  on  the  authority  of 
the  cases  of  Llof/d  v.  Maund  (a),  and  Rucker  v.  H(m» 
nay{b)j  that  there  was  sufficient  evidence  to  be  left  to  the 
Jury  to  consider  whether  it  amounted  to  an  acknowledge 
ment  of  the  debt."  So,  here,  it  should  have  been  left  to 
the  Jury  to  say  whether  the  acknowledgment  by  the  de- 
fendant that  he  owed  the  money,  did  not  amount  to  an  ad- 
mission of  the  debt,  or  raise  an  inference  of  a  promise  to 
pay;  particularly  as  the  current  of  authorities  shews  that 
even  an  acknowledgment  which  repels  the  presumption  of 
a  promise  of  payment,  is  in  legal  effect  tantamount  to  a 
promise  to  pay.  Although  such  an  acknowledgment  be 
accompanied  with  a  refusal,  yet  the  condition  or  reftisal 
is  void  in  point  of  law,  and  the  admission  of  the  debt  b^ 

(a)  2  Term  Rep.  7^.  (^)  4  East,  604,  n. 
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ing  due,  is,  of  itBclf,  sufficient  to  revive  it«  so  as  to  bring        i92S. 
the  case  within  the  meaning  of  the  statute. 

* 

Lord  Chief  Justice  Best. — I  fully  agree  with  my  brother 
Wilde,  that  it  is  much  to  be  lamented  that  there  have  been 
so  many  vacillating  decisions  upon  this  point.  IVhen  any 
branch  of  the  law  is  brought  into  a  state  of  doubt  by  too 
nice  refinementj  if  the  question  arise  on  a  statute,  the 
evil  is  only  to  be  remedied  by  going  back  to  the  statute  it- 
self as  framed  by  the  Legislature,  without  even  noticing 
the  earliest  decision  on  its  construction;  in  order  that  we 
may  find  a  correct  principle  on  which  to  act  in  future. 
The  third  section  of  the  statute  directs  that  aH  actions  of 
trespass  qaare  elausum  /regit,  all  actions  of  trespass,  de^ 
tinue,  trover,  and  replevin,  all  actions  of  account,  and  up* 
on  the  case,  and  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  shall  be  commenced 
and  sued  within  six  years  next  after  the  cause  of  such  ac-* 
tions  or  suit,  and  not  after.  All  these  diflferent  species  of 
actions  are  put  upon  one  and  the  siune  footing.  It  has  beeii 
frequently  said,  that  this  is  a  statute  of  peace.  The  ob- 
ject of  the  Legislature  in  passing  it,  was,  to  protect  persons 
against  dormant  or  by-gone  claims;  for  the  title  of  the 
act  is,  ''  An  act  for  limitation  of  actions,  and  for  avoiding 
of  suits  in  law,"  and  the  words  at  the  commencement  are 
(exceedingly  strong,  viz.  **  for  the  quieting  of  men's  estates." 
A  man  six  years  ago  might,  if  called  on,  have  been  en- 
abled to  pay  all  his  debts ;  but,  if  one  or  more  of  his  credi- 
tors choose  to  sleep  so  long,  and  afterwards  demand  pay- 
ment, when  his  debtor  might,  in  the  interim,  have  been  op«* 
pressed  by  adverse  circumstances,  it  would  be  an  act  of  cru- 
elty and  oppression.  The  very  object  of  the  statute  waft 
to  prevent  such  stale  demands.  It  also  limits  the  period 
within  which  writs  of  formedon  are  to  be  sued  out,  viz. 
within  twefUff  years;  and  it  directs,  that  no  persons,  aftet 
the  passing  of  the  act,  shall  make  any  entry  into  lands,  but 
within  twenty  years  next  after  their  right  or  title  accru- 
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1826.  ed*  In  such  a  case,  a  party  must  shew  that  he  has  a  deat  and 
unqualified  right  of  possession,  and  no  acknowledgment 
or  admission  by  the  adverse  party  will  affect  that  branch 
of  the  statute.  So,  an  admission  or  acknowledgment  can- 
not  apply  to  the  seyeral  causes  of  action  specified  in  Uie 
third  section,  vi*.  trespass,  debt,  detinue,  replevin,  &c.,  in 
all  of  which,  with  the  exception  of  the  action  of  assumpsii, 
the  six  years  commence  from  the  time  the  cause  of  action 
arises,  and  not  after.  But,  in  assumpsit,  it  has  been  held, 
that,  although  six  years  have  elapsed  since  the  debt  was 
contracted  or  the  demand  arose,  if  the  debtor  promise  to 
pay  it  at  any  time  within  six  years,  he  cannot  avail  himself 
of  the  statute ;  because^  the  promise,  being  founded  on  a 
moral  consideration,  gives  a  new  cause  of  action,  so  as  to 
revive  the  original  debt.  But  the  Courts  have  gone  sdU 
further^  and  have  held  that  a  bare  acknowledgment  of  a  debt 
within  six  years  is  sufficient  to  take  a  case  out  of  the  sta- 
tute, although  unaccompanied  by  any  promise  to  pay. 
That  appears  to  me  to  be  against  the  spirit  and  letter  of 
the  act.  If,  however,  a  particular  construction  has  been 
put  on  a  statute,  which  has  been  followed  by  a  long  and  uni- 
form series  of  decisions,  it  ought  not  to  be  departed  from. 
But,  where  there  are  conflicting  authorities,  or  where 
the  principles  on  which  those  authorities  are  founded 
appear  doubtful^  we  ought  to  go  back  to  the  fountain- 
head,  and  take  the  statute  itself  for  our  guide.  If  I  were  now 
sitting  in  a  Court  of  error,  I  think  I  should  say  that  any 
acknowledgment  of  a  debt,  although  made  in  distinct  and 
unqualified  terms,  would  not  deprive  the  party  making  it 
of  the  protection  of  the  statute;  But,  in  this  case,  it  is 
unnecessary  to  consider  that  point,  nor  need  we  encroach 
upon  any  decision,  with  the  exception  oi  Bryan  v.  Horse* 
man,  the  authority  of  which  has  been  much  doubted  in 
several  subsequent  cases.  There,  the  acknowledgment 
of  the  existence  of  the  debt  was  deemed  sufficient  to 
take  the  case  out  of  the  statute,  although  Lord  Elkn^ 
borough  considered  at  the  trial,  that,  if  the  matter  had 
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be^i  res  iniegra,  the  point  might  have  admitted  of  doubt.         183&. 
There^  too^  the  defendant  did  not  refuse  to  pay  the  plain<- 
iHTs  demand,  which  he  expressly  did  in  this  case ;  but 
merely  said,  "  that  he  did  not  consider  himself  as  owing  the 
plaintiff  a  farthing,  assigning  as  a  reason,  that  it  was  more 
than  six  years  since  he  contracted.**    In  Swan  v.  SoweU 
the  defendant  did  not  deny  the  debt,  but  told  the  plain- 
tiff that  he  owed  him,  the  defendant,  a  great  deal  more 
money,  and  that  he  had  a  set-off  against  the  note  shewn 
him  by  the  plaintiff:    Mn  Justice  Bayley  and  Mr.  Jus- 
tice Holrotfd  were  of  opinion,  that  that  was  not  a  suffi- 
cient acknowledgment  to  take  the  case  out  of  the  statute. 
In  Knoii  v.  Farren  (a),  on  the  plaintiff's  demanding  pay- 
ment of  two  promissory  notes  over-due  ten  years,  the 
defendant  said,  "  I  cannot  aflFbrd  to  pay  my  new  debts 
much  less  my  old  ones;"  and  it  was  held  that  the  Jury 
were  warranted  in  negativing  this  as  an  acknowledgment  or 
evidence  of  a  subsisting  debt  to  take  the  case  out  of  the 
statute.     Although  there  may  be  cases  where  a  mere 
acknowledgment  has  been  deemed  sufficient  to  amount 
to  evidence  on  which  a  Court  may  presume  a  promise  to 
pay;   yet,  if  any  thing  be  said  at  the  time  to  repel  the 
inference  of  a  promise — as  where  a  man  acknowledges  a 
debt,  but,  at  the  same  time,  actually  refuses  to  pay,  and 
assigns  a  reason  for  so  doing — ^it  is  too  much  to  say  that  it 
will  revive  the  debt,  so  as  to  bring  the  case  within  the 
operation  of  the  statute.    Here,  then,  there  was  no  ground 
to  infer  a  promise  to  pay ;  but,  on  the  contrary,  the  de« 
fendant  expressly  said,  that  he  never  would  pay,  because 
he  had  been  arrested,  and  that  the  bill  he  gave  was  on  a 
wrong  stamp,  thereby  negativing  the  plaintiff's  right  to 
recover.    I  am,  therefore,  of  opinion  that  this  rule  must 
be  discharged. 

Mt*  Justice  Park.— I  lament  ihat  the  sum  for  which 
the  defendant  has   been    arrested  is  so  small  that  it 

(a)  4  Dowl.  &  Ryl.  179. 
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1625.  J8  not  advisable  to  direct  any  further  proceedings,  as  I 
much  wish  to  have  the  opportunity  of  hearing  the  deci- 
sion of  a  Court  of  error  on  this  subject,  it  being  impossi* 
ble  to  reconcile  the  yarious  decbions  upon  it.  A  positive 
refusal  to  pay,  of  course,  negatives  the  presumption  of 
a  promise.  In  Bryan  v.  Horseman^  the  defendant  aC"*' 
knowledged  that  part  of  the  plaintiflTs  demand  renuHned 
duCj  but  said  that  he  did  not  consider  himself  as  owing  the 
plaintiff  any  thing,  it  being  more  than  six  years  since  he 
contracted.  Hefe,  however,  the  defendant  said,  "  now 
I  am  arrested,  I  will  never  pay ;"  and  yet  it  has  been  said 
that  this,  coupled  with  an  acknowledgment  of  the  debt 
being  due,  waif  sufficient  evidence  oi  9l  promise  to  pay ^  so 
as  to  take  the  case  out  of  the  statute.  I  own  I  think  the 
inference  of  such  a  promise  is  repelled.  In  Rowcroft  v. 
Lomcu^  the  plaintiff  produced  a  receipt,  by  which  the  lat^ 
ter  acknowledged  to  have  received  of  the  former  81.,  irftidi 
he  was  to  account  for  on  demand;  and,  on  the  defendant's 
being  shewn  the  document,  he  said  he  knew  all  alx)ut  it; 
and,  on  being  asked  for  its  amount,  he  answered  that  it 
was  not  wortb  a  penny,  and  that  he  should  never  pay  it, 
ahhoogh  he  admitted  the  signature  to  be  his:  and  the 
Court  held  it  to  be  insufficient  to  charge  the  defendant^ 
as  it  did  not  amount  to  an  adcnowledgmenL  There, 
Bryan  v.  Horseman  was  relied  on,  but  the  Court  distin- 
guished it  from  the  case  then  before  tb^m,  on  the  gsound 
that,  in  the  latter,  the  defendant,  although  he  relied  on 
the  statute,  acknowledged  at  tlie  same  time  that  a  certain 
sum  remained  due  to  the  plaintiff. 

.  Mr.  Justice  GASELEE(a). — ^The  numerous  conflietiDg 
decisidns  on  this  branch  of  the  statute,  as  wellas  ihe  per- 
plexing authorities  as  to  the  construction  of  the  statute  «f 
frauds,  shew  the  great  danger  of  Courts  of  law  leaning 

4oo  mucb  in  favour  of  equitable  principles.    We  ought  not 

•  . .  .  • 

{a)  Mr.  Justice  Rurrotigh  was  at  Chambers. 
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to  give  a  statute  such  a  construction  as  the  Legislature  1825. 

could  not  have  anticipated.  I  must  confess  I  have  always 
been  dissatisfied  with  the  decision  in  Bryan  v.  Horseman. 
It,  in  fact,  amounts  to  an  absolute  repeal  of  the  statute*  I 
admit  that  there  may  be  cases  where  a  party  ought  not  to 
avail  himself  of  the  statute;  and  that^  whether  or  not  a  par- 
ty has  used  terms  amounting  to  an  acknowledgment  of  the 
original  debt  or  demand,  is  a  question  for  the  consideration 
of  the  Jury.  But,  in  this  case,  I  think  the  plaintiff  should 
have  declared  specially,  as  the  defendant  could  not  have 
been  aware  that  .he  intended  to  avail  himself  of  the  subse- 
qpient  acknowledgment.  I  own  I  am  somewhat  surprised  at 
what  fell  from  Mr«  Justice  Bayley,  in  the  late  case  of  Clark 
V*  Hougham,  where  that  learned  Judge  is  reported  to  have 
said  (a),  ''Wherever  it  appears  by  the  acknowledgment 
of.  the  party  that  a  debt  is  not  paid,  that  takes  the  caJse  out 
of  the  statute,  Leaper  v.  TaiUm  (&},  Dowthtcaite  v.  Tib^ 
but{€)^  and,  according  to  these  cases,  it  makes  no  differ^ 
ence,  whether  the  acknowledgment  be  accompanied  by  a 
promise  or  refusal  iopay.^  But,  in  Roweroft .  v.  Lotnasi, 
where  the  defendant  admitted  the  demand,  on  being  shewn 
the  receipt,  but  said  that  it  was  not  worth  a  penny,  that  it 
was  out  of  date,  and  that  he  would  never  pay  it — ^it  was 
held  that  the  demand  was  not  revived  by  such  an  admis- 
sion, as  there  was  no  evidence  of  an  acknowledgment. 
So,  here,  the  defendant  said  that  the  bill  he  gave  was 
on  a  wrong  stamp,  and  that  he  would' never  pay.  In 
Snook  V.  Mears  (rf),  it  was  proved,  that  the  defendant, 
after  having  denied  the  existence  of  a  debt  demanded  of 
him,  replied,  to  an  assertion  by  the  plaintiff  that  he  had 
documents  in  his  possession  which  would  prove  it, — "  It 
is  of  no  use  for  me  to  look  at  them,  for  I  have  no  money  to 
pay  it  now"-«-the  Court  of  Exchequer  held  that  a  nonsuit 
directed  by  Mr.  Justice  Abbott  was  right :  and  Mr.  Baron 

(a)  2  Bam.  &  Cress.  149.  (c)  5  Mau.  &  Selnr.  75. 

{h)  16  East,  420.  {d)  5  Price,  636. 
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1825.  Graham  and  Mr.  BiTon  Garrow  said,  that  the  legal  effect 
of  such  a  conversation  as  had  been  proved  to  have  been  had 
between  the  parties,  had  been  already  decided  on  in  the  case 
of  Jtoweroft  v.  Lomas;  and  that  the  authointy  of  the  case 
of  Bryan  v*  Horseman  had  been  shaken*  The  case  of 
Coltman  v.  Marsh  is  in  direct  contradiction  to  Rawcr^ 
v.  Lomas^  as  far  as  it  relates  to  the  denial  of  the  dlebt. 
There,  the  plaintiff  was  nonsuited ;  and  the  Court  after* 
.wards  decided  that  there  was  nothing  to  be  left  to  a  Jury. 
These  later  case^  appear  to  me  to  establish  the  true  prin- 
-ciple.  If  the  defendant  had  merely  said,  *^  I  know  I  owe 
the  money,"!  should,,  bad  I  tried  the  cause,  have  left  it  to 
the  Jury  to  say  whether  it  amounted  to  an  acknowledgment 
of  the  debt  from  which  a  promise  to  pay  might  be  infer* 
'  red ;  but,  as  he  added,  that,  as  he  had  been  arrested,  he 
would  never  pay,  and  that  the  bill  he  gave  was  on  a  re- 
ceipt stamp,  I  think,  taking  the  whole  of  the  sentence  to* 
geliier,  it  cannot  by  any  ingenuity  be  construed  into  an 
acknowledgment,  so  as  to  revive  the  original  demand^  or 
be  taken  to  amount  to  a  promise  to  pay. 

Rule  discharged. 
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1826. 


Arnott  V,  Rbdfern  and  Another.  Friday, 

Jan,  24fA. 

X  HIS  ¥ras  an  action  of  Msumpsit  upon  a  judgment  ob-  A  foreign  judg- 
tained  by  the  plaintiff  against  the  defendants  in  the  High  f^ue^^f^ 
Court  of  Admiralty  in  Scotland,  on  the  26th  Februart/,  of  a  debt,  and 

.  "^      that  every  thing 

1818.  The  judgment  found,  that,  ''  by  accounts  made  was  done  in  ihe 
up  by  the  plaintiff,  there  was  due  to  him  a  balance  amount-  h  wa«  obtained, 
ing  to  236/.  6*.  sterling,"  and  decerned  and  ordained  the  *^»*  Y*'  "^^'I 

<3  o'  sary  to  support 

defendants  ''  to  make  payment  to  the  plaintiff  of  the  said  ^^ 
sum  of  2SGI.  6s.  sterling,  accordingly,  with  interest  thereon  form  a  debt  ac- 
from  the  \6th  March,  18U,  tiU paid;  together  with  the  rrc^n^lrlct' 
sum  of  30/.  14*.  grf.  sterlin&r,  beinff  the  modified  expenses  bearing  interest, 

,1  1  °'  otherwise,  if 

of  process  found  due;  and  also  1/.  10«.  Id.  sterling,  being  it  has  been 
the  fees  of  extracting  the  decree,  and  the  stamp  thereon."  wiuT^id  from 
The  declaration  consisted  of  a  special  count  on   the  ***f  P^*»»^»ff»  *>« 

'■^  using  means  to 

judgment,  counts  for  work  and  labour,  the  money  counts,  obtain  it,  the 

Jurv  mav  Bive 

a  count  for  interest,  and  an  account  stated.  interest  upon  it, 

The  defendants  pleaded  the  general  issue.  daiJlTg^^'fiS^tife 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  "»^»«*  deten- 

'  tion. 

VOL.  XI.  P 


Redfbrn. 
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1826.        Sittings  at  Guildhall  after  last  Trinity  Term,  the  judg- 

arnott       ""^^^  ^^  *^®  Scotch  High  Court  of  Admiralty  was  produc- 
ts. ed|  and  the  following  facts  proved. 

The  plaintiff  resided  at  Leith,  in  Scotland.  The  de- 
fendants were  wholesale  grocers  in  London,  and  had  em- 
ployed the  plaintiff  as  their  agent  for  the  sale  of  goods  in 
Scotland,  on  commission.  The  terms  of  the  contract  be- 
tween the  parties  were  contained  .in  the  following  letter, 
addressed  by  the  plaintiff,  whilst  in  London,  to  the  de- 

lendants  *"— * 

*'  London,  17th  September,  1808. 

"  Gentlemen, — I  have  no  objectbns  to  conduct  your 
concerns  in  Scotland,  should  you.  approve  thereof  by  a  few 
lines  confirming  the  terms  below  stated,  viss.-^I  shall  make 
a  point  of  going  my  joumies  regularly  at  the  routes  left 
with  you,  to  sell  and  collect,  and  remit  regularly  all  monies 
received,  upon  receiving  such ;  and  also  will  guarantee  one 
fourth  part  of  such  sales,  and  allow  my  whole  commission 
to  stand  over  for  the  purpose  of  making  up  any  deficiency, 
if  any,  so  far  as  the  said  fourth  part  of  the  real  loss*  This 
I  do  upon  your  paying  me  one  per  cent,  upon  the  amount 
of  the  whole  sales  made  in  Scotland  of  goods  sent  thereto 
by  your  house;  and  one  half  per  cenL  more  upon  said 
gross  amount,  as  a  compensation  for  said  one  fourth  guar* 
antie:  that  is,  one  and  a  half  per  cent^  upon  the  whole 
amoiuit,  for  commission  and  for  guarantie.  All  postages, 
and  carriage  of  parcels,  &c.,  to  be  paid  by  you.** 

On  the  20th  September,  the  drfendanta  wrote  to  the 
plaintiff,  assenting  to  the  terms  proposed  by  him;  and  he 
was  accordingly  employed  by  them  as  their  agent  ontil 
1 81 1 ,  when  they  relinquished  thpir  Scotch  connection.  The 
plaintiff's  accounts  were  not  finally  arranged  till  1815^ 
and  he  obtained  judgment,  on  them  in  the  High  Court  of 
Admiralty  in  Scotland,  in  1818.  In  1819,  he  commenced 
the  present  action  upon  the  judgment  so  pronounced;  but, 
the  defendants  having  obtained  a  rule  requiring  the  plain- 
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tiff  to  give  aeearitj  for  costs,  on  the  ground  of  his  being        1826. 
Resident  without  the  jurisdiction  of  this  Courtj  the  pro- 
ceedings' therein  were  stayed.     In  18Sd,  the  plaintiff  came 
to  reside  in  Landon^  and  the  suit  was  prosecuted. 

On  the  part  of  the  defendants,  it  was  oontendedi  that, 
As  the  cmitraet  which  was  the  foundation  of  the  judgment 
pronounced  by  the  High  Court  of  Admiralty  in  Scotlandf 
was  mode  in  England^  and  was  a  contract  upon  which  by 
our  law  no  interest  conld  have  been  allowed,  the  Court 
WttB  not  bound  by  that  part  of  the  Secich  judgment  which 
awarded  interest  to  the  plaintiflfl 

The  Lord  Chief  Justice  observed,  tliat  sll  contracts 
must  be  enforced  according  to  the  law  of  that  country  in 
which  they  are  made,  or  in  which  they  are  to  be  perform- 
ed ;  and  expressed  himself  of  opinion,  that,  as  the  contract 
in  question  was  made  m  England^  and  the  defendants' 
performance  of  their  part  of  it,  War.  pajmicnst  of  the  pkin- 
fStTv  commission,  was  also  confined  to  this  country,  the 
contract  could  not  legally  be  enforced  in  Scotland  for  that 
which  would  not  have  been  recoverable  here. 

Under  his  Liordehip's  direction,  therefore,  the  Jury  re- 
turned a  verdict  for  the  plaintiff  for  the  amount  of  the 
debt,  excluding  interest;  leave  being  reserved  to  the  plain- 
tiff to  move  the  Court,  that  the  damages  might  be  increas- 
ed by  the  amount  of  the  interest,  should  the  Court  be  of 
opinion  that  he  could  claim  it. 

.  Mr.  Serjeant  Taddy,  accordingly,  in  MichaelmtM  Term 
last,  obtained  a  rule  niai. 

Mr.  Serjeant  Vaughan,  in  the  course  of  the  same  Term, 
shewed  cause.-^The  contract  on  which  the  Scotch  judg- 
ment was  founded,  was  entirely  made  in  this  country;  all 
the  parties  were  in  London,  where  the  defendants  resided 
and  carried  on  their  trade :  the  laws  of  this  country,  there- 
fore, must  regulate  and  control  the  transaction.     In  Robin* 
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son  V.  Bland,  Lord  Mansfield  said,  that  (a),  "  in  erery 
disposition  or  contract,  where  the  subject-matter  relates 
locally  to  England,  the  law  of  England  must  goyerni  and 
must  have  been  intended  to  govern."  If  the  action  had 
originally  been  brought  here,  no  interest  could  have  been 
allowed  (6).  In  Atkinson  v.  Lord  Brdybrooke  (c),  it  was 
held,  that  interest  is  not  recoverable  in  an  action  on  a 
foreign  judgment;  and  in  the  case  of  Hunter  v.  Bowes  (J), 
where,  in  assumpsit  on  a  foreign  judgment,  the  defendant 
suffered  judgment  by  default,  and  the  Jury,  on  the  exe- 
cution of  the  writ  of  inquiry,  gave  interest^  this  Court,  on 
motion,  reduced  the  verdict.  The  High  Court  of  Admi- 
ralty in  Scotland  exceeded  its  jurisdiction,  when  it  awarded 
interest  \xf  on  bxi  English  contract,  on  which  interest  could 
not  have  been  recovered  in  an  English  Court  of  Justice* 
That  the  judgment  of  that  Court  is  not  conclusive,  is  evident 
from  the  language  used  by  Lord  Chief  Justice  Effre,  in  giv- 
ing judgment  in  the  case  of  Phillips  v.  Hunter  (in  error)« 
His  Lordship  there  said  {e) :  ''  It  is  in  one  way  only  that 
the  sentence  or  judgment  of  the  Court  of  a  foreign  state  is 
examinable  in  our  Courts,  and  that  is,  where  the  party 


(tf)  2  Burr.  1077. 

{h)  In  Trelawney  v.  Thomai  (1 
H.  Blac.  303),  it  was  hdd,  that, 
in  asmmpnt  for  work  and  labour 
and  monej/  paid^  the  Jury  might  in 
their  verdict  calculate  interest  on 
the  money  advanced,  but  not  on 
the  damages  for  the  work  and  la- 
bour; and  in  Walker  y.  Constable 
( 1  Bos.  &  Pul.  306),  that,  in  an 
action  for  money  had  and  received, 
the  pluntiff  could  recover  only 
the  net  sum  received,  without  in- 
terest. See  also  Ttqtpenden  v.  Ran'- 
daU,  2  Bos.  &  Pul.  467,  and  Gor. 
don  V.  Swan^  12  East,  419.  But 
see  the  case  of  MiUom  v.  Hayward 
(9  Price,  134),  where  it  was  held, 
that,  although  a  Jury,  on  the  exe- 


cution of  a  writ  of  inquiry,  can- 
not give  interest  in  an  action  for 
work  and  labour ;  yet,  tliat,  where 
they  have  deducted,  on  the  whole 
amount  of  the  pluntiflfs  demand, 
ten  per  cent,,  in  conformity  with 
an  agreement  between  the  parties 
that  such  deduction  should  be 
made  for  ready  money,  the  Jury 
might  re-allow  the  plaintiff  a  pro* 
portionate  part  of  that  deduction 
on  the  balance  found  to  be  due  to 
him,  which  had  remained  for  a 
considerable  time  unpaid.  See  al- 
so Nichol  V.  Thompson^  1  Campb. 
62,  n. 

(c)  4  Campb.  3S0. 

(d)  1  Mau.&Selw.  1/3,  n. 

(e)  2  H.  Blac.  410. 
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who  claims  the  benefit  of  it  applies  to  our  Courts  to  en* 
force  it.  When  it  is  thus  voluntarily  submitted  to  our 
jurisdiction^  we  treat  it^  not  as  obligatory  to  the  extent  to 
which  it  would  be  obligatory,  perhaps,  in  the  country  in 
which  it  was  pronounced;  nor  as  obligatory  to  the  extent 
to  which,  by  our  law,  sentences  and  judgments  are  obliga- 
tory; not  as  conclusive  J  but  as  matter  in  pais,  as  a  consi- 
deration primd  Jade  sufficient  to  raise  a  promise :  we  ex- 
amine it  as  we  do  all  other  considerations  of  promises; 
and,  ibr  that  purpose,  we  receive  evidence  of  what  the  law 
of  the  foreign  state  is,  and  whether  the  judgment  is  war- 
ranted  by  that  law  J*  On  these  authorities,  therefore,  it  is 
evident  that  the  contract  in  the  present  case,  having  been 
made  in  England,  is  to  be  regulated  by  the  law  of  this 
country;  and  that  the  Scotch  judgment  is  not  per  se  con- 
clusive in  our  Courts,  but  only  subject  to  a  certain  modifi- 
cation. 


18S6. 


Mr.  Serjeant  Taddy,  in  support  of  his  rule. — The  judg- 
ment pronounced  in  this  matter  by  the  High  Court  of 
Admiralty  in  Scotland,  like  all  other  foreign  judgments,  is 
conclusive,  and  must  be  enforced  by  the  Courts  here,  un- 
less it  be  shewn  to  have  been  unduly  or  irregularly  ob- 
tained. The  plaintiff,  therefore,  is  clearly  entitled  to  the 
interest  which  the  Scotch  Court  has  decreed  to  be  paid  to 
him.  Besides,  under  the  circumstances  of  this  case,  even 
in  our  Courts,  a  Jury  would  be  well  warranted  in  award- 
ing to  the  plaintiff  interest  upon  his  debt,  in  the  shape  of 
damages  for  the  unjust  detention  of  it  (a).    Where  part  of 


(a)  In  Slack  v.  LoweU  (3  Taunt. 
]57)>  the  plaintiff  declared  in  the 
common  form,  for  g<H}d$  sold  and 
delivered,  and,  the  Jury  having 
given  interest  on  the  price,  from 
the  stipulated  day  of  payment,  the 
Court  refused  to  reduce  the  ver- 


dict by  the  amount  of  the  interest, 
saying,  that,  the  merits  being  with 
the  verdict,  they  would  not  niter 
it;  and  recognizing  the  case  of 
Mountfard  v.  Willes  (2  Bos.  & 
Pul.  337),  where  Lord  Mansfield 
said  (3  Taunt.  160)  it  was  decid- 


2l4f  CASES  IN  HILARY  TERM, 

1836.        a  transaction  arising  out  of  a  contract  entered  into  io  thia 
country,  is  carried  on  in  a  foreign  country,  by  the  laws  of 
V.  which  interest  is  allowed  upon  a  debt  arising  out  of  such 

a  contract,  our  law  will  also  allow  that  interest  which 
would  have  been  recoverable  in  the  foreign  Courts.  Thus, 
in  the  case  of  Auriol  v.  Thomas  (a),  it  was  held  that  the 
indorsee  of  a  dishonoured  foreign  bill,  protested  for  non- 
payment in  /ncKa,  was  entitled  to  charge  the  indovser  with 
interest,  exchange,  and  other  expenses,  together  exceed- 
ing five  per  ceni»f  provided  such  charges  were  usual  and 
reasonable^  and  not  made  a  colour  for' usury:  and  IQ 
Harvetf  v.  Archbold  (i),  where  the  defendants,  merchants 
at  GibraUar,  received  consignments  of  goods  firom  the 
plaintiffs  in  London,  and,  on  the  delivery  of  the  bills  of 
lading  and  invoices  to  their  agents  in  London^  advanced, 
through  them,  to  the  defendants  two-thirds  of  the  invoice 
price,  by  bills  at  ninety  days,  charging  interest,  at  the  rate 
of  6/.  per  cent,  (the  usual  rate  of  interest  at  Gibraltar), 
from  the  date  of  the  bills — it  was  held  that  this  was  not  a 
loan  of  money  in  England,  and  therefore  not  usurious. 
Interest  at  the  rate  allowed  in  India  may  be  recovered 
here  on  a  bond  given  in  that  country.  So,  mortgages  of 
West  Indian  property  executed  in  this  country,  bear  in- 
terest at  the  rate  payable  in  the  West  Indies.  As,  there- 
fore, in  this  case,  the  whole  of  die  contract  to  be  perficirm- 
ed  by  the  plaintiff,  vix.  the  selling  the  goods  and  remitting 
the  proceeds  to  the  defendants,  was  to  be  performed  in 
Scotland,  his  claim  for  commission,  arising  out  of  the  con- 
tract, was  a  debt  accruing  to  him  in  Scotland,  and  conse- 
quently within  the  jurisdiction  and  under  the  control  of  the 
Scotch  Courts;  and,  the  Court  of  Admiralty  there  having 


ed,  that,  if  the  Jury  took  upon  diet.    And  see  Marshall  ?.  Poole,. 

themselves  to  give  interest  by  way  13  East,  98. 

of  damof^es,  the  Court  would  not  (a)  2  Term  Rep.  52. 

on  that  account  set  aside  the  ver-  (6)  3  Barn.  &  Cress.  6^6. 
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power  to  award  intereet  according  to  the  laws  of  that  1326. 

country,  the  judgment  of  that  Court  must  be  enforced  to  akrott 
its  fuUest  extent  here.  '• 

Ctir.  adr«  9vft. 


Lord  Chief  ilwtioe  Bcst,  now  deliveied  the  judgment 
of  the  Court 

This  was  an  action  of  fiu9mmp$iij  on  a  judgment  obtun- 
cd  by  the  phuntiff  against  the  defendants,  in  the  High 
Court  of  Admiraky  in  Seotiemdt  which  Court,  it  seems, 
has  jurisdictioii  over  contracts  and  debts  payable  on  de- 
mand. The  contract  on  which  the  judgment  in  this  case 
was  obtained  was  an  agreement  between  the  plaintiff  and 
the  defendants,  that  the  former  should  sell  goods  for  the 
latter  in  Sedkmd^  receiving,  by  way  of  compensation,  a 
commission  o(  one  per  eeni.  on  the  gross  amount  of  sales^ 
and  <me  half  per  ceni.  for  guaranteeing  one  fourih  of  the 
amount  of  sales  efiected  by  him» 

It  was  assumed,  in  the  argument,  that  the  Courts  of 
Justice  in  this  country  could  not  have  allowed  interest  to 
be  given  in  such  a  case  as  this*  Assuming  that  ptoposi- 
tion  to  be  maintainable,  we  found  ourselves  embarrassed  by 
two  questions  of  international  law,  of  considerable  diffi* 
culty  and  importance — of  difficulty,  because  of  rare  occur* 
rence— K>f  importance,  because  depending  oh  the  rules  by 
which  justice  is  to  be  administered  to  tlie  suhjeets  of  &« 
reign  states. 

For  these  reasons,  we  delayed  giving  judgment  until 
now,  in  order  that  we  might  avail  ourselves  of  the  leisure 
afforded  us  by  the  vacation,  to  give  the  subject  that  at* 
tentive  consideration  which  its  importance  seemed  to  call 
for* 

We  now  think  that  we  ought  not  to  have  taken  it  for 
granted,  that,  if  this  cause  had  in  the  first  instance  been 
tried  in  Westminster  Hall,  instead  of  in  the  Court  of  Ad* 
miralty  in  Scotland,  the  plaintiff  could  not  have  recovered 
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1826.         interest;  and,  therefore,  that  it  is  quite  unnecessary  for  us 
Arnott       ^^^  *^  consider  whether  the  case  should  have  been  decid- 
V-  ed  according  to  the  law  of  Scotland,  or  that  of  this  coun- 

try;  or  whether  or  not  the  judgment  pronounced  in  the 
Court  there  be  conclusive,  or  impeachable  here.  It  was 
decided  by  the  House  of  Lords,  the  highest  tribunal  of 
the  country,  in  the  case  of  Sinclair  v.  Fraser  (a),  that  a 
foreign  judgment  is  primdfacie  evidence  of  a  debt,  although 
it  is  competent  to  the  defendant  to  impeach  the  justice  of 
it,  or  to  shew  that  it  has  been  irregularly  or  unduly  ob- 
tained ;  and  that  decision  is  perfectly  consonant  with  the 
principles  of  natural  justice.  To  whatever  country  a  debtor 
may  fly,  justice  requires  that  the  law  of  that  country  should, 
provided  he  be  of  ability,  compel  him  to  pay  his  debts.  It 
is  often  impracticable,  in  a  foreign  state,  to  prove  debts  by 
the  testimony  of  witnesses.  The  only  mode  by  which 
they  can  be  established,  is,  by  the  judgments  of  the  Courts 
of  the  countries  in  which  the  parties  and  their  respective 
witnesses  resided  at  the  time  of  contracting  such  debts. 
The  only  objection  that  has  been  made  to  this  judgment 
is,  that  it  gives  the  plaintiff  interest  upon  a  debt  due  to 
him  for  work  and  labour,  which  in  our  Courts  would  not 
bear  interest.  But,  if  under  any  circumstances  a  Jury  in 
this  country  would  have  been  authorized  to  give  interest 
for  such  a  debt  as  this,  in  the  shape  of  damages  for  the 
detention  of  it,  the  objection  is  disposed  of.  We  have 
looked  into  the  proceedings  with  a  view  to  ascertain  whe- 
ther the  circumstances  of  this  case  were  such  that  a  Jury 
here  might  have  been  warranted  in  giving  damages  for  in- 
terest; and  we  take  the  rule  to  be,  that,  if  interest  could 
be  given  in  any  such  case,  we  may  presume,  in  the  absence 
of  evidence  to  repel  such  a  presumption,  that  the  plaintiff 
was  entitled  to  it  from  the  day  on  which  the  High  Court 
of  Admiralty  has  decreed  it.  If,  then,  interest  is  to  be 
given  according  to  our  own  law,  it  may  be  calculated  up 

(«)  Howeirs  State  Trials,  Vol.  20,  p.  469;  6'.  C.  1  Doug.  5,  n.   1. 
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to  the  time  when  the  payment  of  the  principal  may  be  en-         1B26. 
forced  under  the  judgment.     We  cannot,  therefore,  ob-       arkott 
ject  to  the  terms  of  the  Scotch  decree,  by  which  it  is  or-  9' 

dered,  that  interest  be  paid  up  to  the  time  when  the  prin« 
cipal  debt  shall  be  discharged.  The  original  action  was 
brought  to  recover  a  certain  stipulated  compensation  for 
the  labour  of  selling  goods  for  the  defendants,  and  for 
guaranteeing,  to  a  certain  extent,  the  solvency  of  the  pur- 
chasers. The  plaintiff  had  no  opportunity  of  paying  himself 
out  of  the  money  he  received  on  account  of  the  defendants, 
he  having  agreed  to  remit  to  them  the  whole  amount  of 
what  he  received,  leaving  his  commission  in  their  hands 
as  a  security  for  his  paying,  to  the  extent  of  his  guarantie, 
such  sums  as  might  become  due  to  them  for  goods  not 
paid  for  by  the  purchasers.  It  is  true  that  such  a  contract 
does  not  import  that  interest  should  be  paid  for  any  mo- 
ney that  should  become  due  under  it.  By  our  law,  inter- 
est forms  no  part  of  the  original  debt;  it  is  created  only 
by  the  express  terms  of  a  contract,  by  an  engagement  im- 
plied from  the  nature  of  the  security,  or  by  the  usage  of 
the  trade  to  which  such  contract  relates.  This  is  a  wise 
rule.  It  prevents  acts  of  kindness  from  being  converted 
into  mercenary  bargains,  and  makes  it  the  interest  of 
tradesmen  to  press  their  customers  for  payment  of  their 
debts;  thereby  in  a  great  measure  preventing  the  exten- 
sion of  credit,  which  frequently  proves  ruinous  on  both 
sides.  Had  it  appeared  from  the  evidence  that  the  plain- 
tiff in  this  case  had  taken  no  steps  to  recover  his  debt,  in- 
terest could  not  have  been  allowed  on  it  in  this  country; 
and,  in  that  case,  it  might  have  been  a  question  whether 
we  could  have  enforced  a  judgment  of  a  foreign  jurisdic- 
tion, which  gave  interest  in  a  case  where  it  would  not 
have  been  allowed  by  our  law  (a).     In  the  case  of  Lee  v. 

(a)  See   Curpenier  v.  Thornton      was  filed  in  the  Court  of  Chancery 
(3  Barn.  &  Aid.  62),  where  a  bill     for  the  specific  performance  of 
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Muim  (u),  this  Court  tiecided  that  an  aactianeer  who  had 
held  a  deposit  in  his  hands  for  finir  yeirs^  was  not  iiabie  to 
pay  interest  on  it,  the  party  who  made  the  deposit  having 
made  no  demsnd  for  its  re-payment  {6).  Bnt»  in  this  case 
we  have  no  right  to  conclude  that  the  plaintiff  qniedy  per^ 
mitted  the  debt  due  to  him  from  the  defendants  to  remain 
in  their  bands.  There  are,  it  b  truci  cases  whew,  when 
nothing  is  proved  to  have  been  done,  it  is  presimied  that 
nothii\g  has  been  done;  but  here,  in  the  language  of  the 
House  of  I^^tda,  in  Sinclair  v.  Fraser^  the  judgment  is 
prim4faeie  evidence  that  every  thing  was  done  diat  was 
necessary  f  o  support  it.  In  whatever  shape  a  debt  is  eon- 
tractedi  if  it  has  been  wrongftiUy  withheld  from  the  plain- 
tiff|  he  using  means  to  obtain  it,  the  Jury  may  give  inter- 
est upon  it,  in  the  shape  of  damages  for  the  unjust  deten- 
tion. In  Eddotoes  v«  Hopkins  (c).  Lord  Man^eld  held, 
that,  in  cases  of  long  delay,  under  veicatious  and  oppres- 
sive circumstances.  Juries  may,  in  their  discretion,  allow 
interest.  In  the  case  of  Craven  v.  TiekeU,  the  Lord  Chan- 
cellor »9id(d):  *^  From  conversations  I  have  had  with  the 
Judges,  interest  is  given,  either  by  the  contract  or  in  dam- 
ages, upon  every  debt  detained."  From  this  it  appears  that 
the  principle  on  which  interest  is  given  in  our  Courts  of  law 
is  twofoId-^r«/,  where  it  is  the  intent  of  the  parties  that 
interest  should  be  paid,  and  this  intent  is  to  be  collected 
from  the  nature  of  the  contract — secondly ^  where  the  debt 


an  agreement  for  the  parehase  of 
an  estate;  the  decree  was  for  pay- 
ment of  interest  on  the  purchase 
money,  and  costs;  and  it  was 
heM  diat  no  action  at  law  was 
maintainable  to  recover  such  in- 
terest and  costs. 

(a)  1  B.  Moore,  481 ;  S.  C.  S 
Taunt.  45. 

{b)  But,  in  an  action  a^^st 
the  vendors,  to  recover  back  a  de- 


posit made  by  a  purchaser  at  an 
auction,  on  thdr  failing  to  make 
a  good  title,  it  was  held  that  the 
purchaser  might  have,  by  way  of 
special  damage,  interest  on  the 
sum  deposited,  from  the  time  the 
purchas*;  should  have  been  com- 
pleted. Farquhar  v.  Farley,  I  B. 
Moore,  322. 

(c)  1  Doug.  3/6. 

{d)  I  Ves.  63. 
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has  been  wrangfullydetftkied  by  die  debtor:  in  the  lalAer 
cascj  die  law  aHoirs  dnuiges  to  be  given  as  an  equii«lent 
for  interest,  on  account  of  iJie  creditor's  having  been  for  a 
tin^  deprived  of  his  debt*  tfarongh  the  misconduct  of  his 
debtor.  So,  in  actions  on  judgments,  on  the  ground  of  an 
improper  deteation  of  the  debt,  Juries  may  give  interest; 
and  in  such  eases  it  is  wholly  immaterial  whether  the  ori>- 
ginal  debt  bore  interest  or  not  (a).  In  Blaekmore  v.  IRern^ 
yng  (i),  Mr.  Justice  Lawremce  said,  that,  if  the  plaintiff 
wouU  not  consent  to  a  reference  to  the  IMaster,  to  ascer^ 
tain  the  amount  of  interest  to  be  allowed  by  way  of  dam- 
ages, after  judgment  by  defimh,  in  an  action  of  debt  on 


1926. 


(a)  Where  interest  is  gi?eii  up- 
on the  affirmance  ef  a  judgment 
in  error,  tin  debt  nuiat  appear  on 
the  record  to  be  one  which  carriea 
interest  (Dorofi  v.  (yReil/y,  3 
Price,  250);  it  is  not  allowed  up- 
on the  affinnance  of  a  judgment 
merely  for  money  lent  {Gwyn  y* 
Godhy,  4  Taunt.  346),  unless  it 
be  distinctly  proved,  or  admitted, 
that  the  writ  of  error  was  brought 
for  delay  (Saxelby  9,  Moor^  3 
Taunt.  51),  or  except  where  the 
judgment  was  for  goods  sold  and 
delivered,  which  were  to  have  been 
paid  for  by  a  bill,  the  bill  not  hav- 
ing been  given  {MiddUtan  v.  GUly 
4  Taunt.  298),  or  where  the  plain* 
ti£&,  as  bankers,  had  been  in  the 
h&bit  of  charging  interest  {Gwyn 
T.  Godby,  4  Taunt  346),  or  where 
the  judgment  is  for  a  balance  due 
from  a  banker,  the  bank  being  in 
the  habit  of  allowing  interest  {Ikin 
V.  BradUy,  8  Taunt.  250 ;  5.  C.  2 
B.Moore,  206;  5  Price,  536).  So, 
if  judgment  be  entered  generally 


upon  a  declaration  in  astumpsitj 
8<Mae  of  the  counts  of  which  are 
for  unliquidated  damages,  no  in- 
terest can  be  allowed  on  affirm- 
ance of  the  judgment  in  error 
{Powell  V.  Sttunden,  5  Taunt.  28). 

But,  when  the  judgment  is  af«- 
firmed,  it  then  becomes  the  debt 
of  the  bail;  and,  if  an  action  be 
brought  agunst  them  on  that 
judgment,  the  Jury  may  give  in- 
terest, as  damages  for  the  deten* 
tion  of  the  debt  (Frith  t.  JUrouxp 
2  Term  Rep.  59);  and,  if  an  ac- 
tion of  debt  be  brought  against 
the  party  himself,  on  a  judgment 
\;diich  has  been  affirmed  in  error, 
the  Jury,  by  way  of  damages,  may 
give  interest  upon  the  sum  reco- 
vered by  the  judgment,  from  the 
time  of  signing  it,  where,  by  the 
practice  of  the  Court  in  which  er- 
ror is  brought,  such  interest  is 
not  allowed  upon  the  affirmance. 
EntwUtle  v.  Shepherd,  2  Term 
Rep.  78. 

(6)  7  Term  Rep.  446. 
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1826.^  bond,  the  Court  would  order  a  writ  of  inquiry.  There,  as 
the  Court  were  afterwards  informed,  in  HilAoiisey.  Da- 
rn (a),  the  original  cause  of  action  was  a  tailor's  bill;  and  on 
the  execution  of  the.  writ  of  inquiry,  which  was  afterwards 
awarded^  the  Jury  gave  interest  by  way  of  damages.  In 
HUhouie  v.  Dapis,  where  the  defendant  had  wrongfully 
withheld  the  payment  of  a  sum  awarded  to  be  paid  by  him 
to  the .  plaintiffs,  for  damages. for  an.  injury  that  they  had 
sustained  in  the  making  of  the  Bristol  Docks,  the  Jury 
gave  the  plaintiff  interest  for  the  detention  of  the  sum  so 
awarded;  and  Mr.  Justice  Le  Blanc  said:  '^  The  Jury 
having  given  interest,  we  cannot  set  their  verdict  aside, 
without  being  satisfied  that  they  have  done  what  they  were 
not  warranted  to  do  by  law.  But  there  is  no  positive  rule 
of  law  against  their  giving  interest  on  a  sum  ascertained.** 
That  decision  was  subsequent  to  Calton  v.  Bragg  (i),  bat 
it  does  not  touch  the  principle  there  laid  down,  neither 
will  our  decision  in  this  instance;  for,  in  CaUonv.  Bragg, 
it  was  merely  held  that  interest  is  not  due  on  money  lent 
generally,  without  a  contract  either  expressed,  or  to  be  im- 
plied from  the  usage  of  trade,  or  from  special  circumstan- 
ces, or  fiom  written  securities  for  the  payment  of  the  prin- 
cipal money  at  a  given  time.  Although,  in  this  case,  in- 
terest might  not  have  been  due  ex  contractu,  still  the  par- 
ty might  be  liable  to  pay  interest,  in  the  shape  of  damages^ 
for  the  unreasonable  delay  in  the  payment  of  the  principal 
due  under  the  contract.  We  must  presume  every  thing 
in  favour  of  this  judgment;  and  we  say,  in  the  words  of 
Mr.  Justice  Le  Blanc,  that  we  cannot  set  it  aside,  without 
being  satisfied  that  the  Scotch  Court  has  done  what  it 
was  not  by  law  warranted  in  doing.  We  are,  therefore, 
of  opinion,  that,  as  there  is  no  ground  for  impeaching  its 
justice,  this  judgment  ought  to  be  carried  into  effect. 

{a)  1  Mau  &  Selw.  173.  (b)  15  East,  233. 
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The  rule,  therefore,  for  increasing  the  damages  by  the 
amount  of  the  interest,  must  be  made — 

Absolute  (a). 


1826. 


Arnott 

V. 

Rbofcrw. 


(a)  In  the  case  of  Dottgias  v. 
Forrest,  (1  Moore  &  Pa^me,  663; 
S,  C.  4  Bin^.  686),  which  was  an 
action  ofaisianptit,  on  two  decrees 
pronounced  by  the  Court  of  Ses- 
sion, in  Scotland^  against  the  de- 
fendant's testator,  anatife  oSScot- 
land  (bat  then  residing  in  India)^ 
for  a  debt  contracted  in  Scotland, 
<»dainingthe  payment  of  the  debt 
and  costs*  and  legal  uUereti  there- 
on until  parent;  the  case  in  the 
text  was  cited  in  the  argument  as 
an  authority  proving  that  interest 
may  be  recovered  on  a  Scotch 
judgment;  and  that,  unless  the 
contrary  be  shewn,  the  Courts  in 
this  country  will  presume  that  the 
decision  of  the  Court  in  Scotland 
was  consonant  vnth.  the  justice  of 
the  case.  To  this  it  was  answer- 
ed, that,  although  a  judgment  of 
a  foreign  Court  may  be  the  foun- 
dation of  an  astumptit  here,  on  the 
ground  that  the  law  will  imply  a 
promise  by  the  debtor  to  pay  the 
debt  adjudged  to  be  due  to  his 


creditor;  still,  that  such  judgment 
is  only  primA  facie  evidence  of  a 
debt,  and  that  it  is  competent  to 
a  party  sued  thereon  to  shew  that 
it  has  been  irregularly  or  unduly 
obtained.  The  Court,  in  giving 
judgment,  admitted,  that,  if  the 
decrees  were  repugnant  to  the 
principles  of  universal  justice,  the 
Courts  here  ought  not  to  give  ef- 
fect to  them;  but  smd,  that,  in 
that  case,  the  law  of  Scotland  had 
only  enforced  the  performance  of 
a  moral  obligation,  by  making  the 
debtor  pay  what  he  admitted  to 
be  due,  with  interat  during  the 
time  he  had  deprived  hi$  creditors 
of  their  just  debts.  The  plaintiffs 
had  judgment  for  the  debt  and 
costs  of  the  Seoteh  suits,  together 
vfith  interest  thereon,  according  to 
the  terms  of  the  decrees,  comput- 
ed from  the  days  of  citation  in 
those  suits  respectively,  to  the  day 
of  signing  final  judgment  in  the 
suit  here. 
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1826. 

Tuesday,  KnIGHT  V.  BeNNETT. 

J,an.  24M,       p^' 

The  piainUff  1  HIS  was  all  action  of  replevin.    There  were  several 

oT^premTseVun-  avowrfea — the  fifrat  was  for  two  years'  rent  in  aorear 

me'nrfo^rTieas  ^^"  *^  plaintiff.  Under  a  demise,  at  the  yearly  rent  of 

to  be  panted  to  188^.,  payable  half-yearly,  at  Michaelmtis  and  Lady-Day^ 

often  yeanrat  ^6  on  the  25th  March^  ISS^.    The  other  avowries  were 

payaUe^  hSil  ^^  ^^  ^^'^  ^^^»  Stating  it  to  be  payable  yearly. 

yearly.    No  To  the  fifst  aTowfy,  die  plaintiff  pleaded^ — nan  iemdi, 

lease  was  eie-  ^f  * 

cuted,  nor  was    and  riens  en  arriere;  to  the  others — riens  en  arriere  On- 
JSntTbe'"pafd  ^y^  ^nd  paid  into  Court  rent  to  MicJioelmas,  1823. 
ascertained;  but      jjie  cause  was  tried  before  Mr.  Buron  Graham^  at  the 

the  plaintiff  oc- 
cupied under      l^t  Summer  Assizes  for  Sussex.     The  plaintiff,  it  appear- 

for  tSee  years,  ^4^  b^^  agreed  with  the  defendant  to  take  a  lease  of  an 
?^l-S/°'  ^^^^  ^^'^^  Hanbrook  farm,  lor  the  term  of  ten  years 
that  this  created  from  AUchaebnas,  1820,  at  a  rent  not  then  agreed  upon, 

landior?  to  dis-  half-yearly,  at  Michaelmcu  and  Lady-Day.  The  plain- 
wsduc  au^e  ^^  entered  into  possession  in  AprUy  1821,  under  this 
rate  previously    agreement  for  the  proposed  lease*    The  lease  waa  aever 

paid* 

prepared ;  but  the  plaintiff  continued  to  ocenpy  the  pre- 
mises, paid  rent,  at  the  rate  mentioned  in  the  avowries,  up 
t^  Mickaelmas,  1822,  and  bad,  in  April,  1824,  promised 
to  pay  the  rent  due  at  the  preceding  Lady^Day. 

For  the  plaintiff,  it  was  contended,  that  there  was  no 
evidence  to  support  the  demise  alleged  in  the  avowry  (a), 
the  tenancy  not  being  under  a  present  actual  demise,  but 
only  under  an  agreement  for  a  future  demise;  and  that, 
as  there  was  no  express  reservation  of  rent,  the  defendant 
was  not  entitled  to  distrain. 

The  learned  Judge  was  of  opinion  that  the  plaintiff's 
entering  into  possession  of  the  premises  under  the  agree- 

(fl)  The  argument  was  confined  to  the  Jirst  avowry. 
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waeot  created  a  tenancy  at  will;  and  that  the  subsequent        1926, 
pajrmoit  of  rent,  and  acknowledgment  of  rent  being  in 
arrear,  constituted  him  tenant  from  year  to  year,  and  en- 
titled  the  landlord  to  distrain. 

The  Jury  aceordkigly  returned  a  verdict  for  the  defend- 
ant, for  94/.;  with  leave  for  the  plaintiff  to  move  to  set  it 
aside,  and  enter  a  verdict  for  him,  if  the  Court  should 
think  that  the  Jury  had  been  misdirected. 


Mr.  Serjeant  WUde,  in  the  last  Term,  obtained  a  rale 
caUing  on  the  defendant  to  shew  cause  why  this  verdict 
should  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  or  a  new  trial  had.  He  submitted  that  the  learn- 
ed Judge  had  misdirected  the  Jury,  and  that  there  was 
no  evidence  from  which  a  tenancy  from  year  to  year  might 
be  inferred,  nor  any  payment  of  rent  proved  to  have  been 
made  under  the  demise  stated  in  the  avowry.  The  learn- 
ed Serjeant  cited  the  case  of  Hammerton  v.  Stetul  (a), 
where,  a  tenant  from  year  to  year  having,  during  a  current 
year,  entered  into  an  agreement  for  a  lease  to  be  granted 
to  him  and  A.  A,  who  thereupon  entered,  and  occupied 
joindy  with  him — ^it  was  held,  that,  by  this  agreement,  and 
the  joint  occupation  under  it,  the  former  tenancy  was  de- 
termined, although  the  lease  contracted  fer  was  never 
granted;  and  Hegan  v.  Johnson^  where- the  Court  said  (A): 
^  When  a  person  is  so  foolish  as  to  enter  upon  the  pre- 
mises under  an  agreement  for  a  lease,  without  a  stipula- 
ticHi,  that,  in  case  no  lease  is  executed,  he  shall  hold  for 
one  year  certain,  if  he  does  not  execute,  the  landlord  may 
tarn  him  out  without  notice.  The  effect  is,  that  the  lessor 
smmwt  distrain  for  the  rent:  he  must  bring  his  action.*' 

Mr.  Seijeant  Taddy  shewed  cause,  and  contended,  that 
the  payments  made  by  the  plaintiff  created  a  tenancy  from 

(a)  3  Bam.  &  Cress.  478.  (6)  2  Taunt.  149. 
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1826         year  to  year,  and  fixed  the  amount  of  rent  for  which  the 
defendant  was  entitled  to  distrain.    The  Court  called  on — 


Knioht 

V. 

Bbknbtt. 


Mr.  Serjeant  Wilde  to  support  his  rule. — The  terms  of 
the  tenancy  were  arranged  with  reference  to  a  future  lease. 
There  was  no  distinct  understanding  at  the  time,  that  any 
definite  sum  was  to  be  paid  for  rent.  There  was»  conse- 
quently, no  demise  to  support  the  distress.  This  is  with* 
in  the  cases  of  possession  taken  with  a  view  to  a  future  de- 
mise, in  which  no  distress  can  be  made  (a).  Under  such 
circumstances,  a  subsequent  tenancy  from  year  to  year  can 
only  be  created  by  the  conduct  of  the  parties.  Here, 
there  was  no  evidence  whatever  to  warrant  the  finding  of 
a  tenancy  from  year  to  year,  nor  of  any  stipulated  time  of 
payment,  or  amount  of  rent  to  be  paid.  The  plaintiff*  was 
a  mere  tenant  at  will,  and  not,  as  the  learned  Judge  told 
the  Jury,  a  tenant  from  year  to  year. 

Lord  Chief  Justice  Best. — I  do  not  mean  to  dispute 
the  authority  of  the  cases  which  have  established  that  the 
mere  circumstance  of  entering  into  possession  of  premises 
under  an  agreement  for  a  future  lease,  does  not,  of  itself, 
constitute  such  a  tenancy  as  would  enable  the  intended 
lessor  to  distrain  for  rent  accruing  before  the  execution  of 
the  proposed  lease.  These  cases,  however,  do  not  shew 
that  such  a  tenancy  cannot  be  created  where  no  lease  is 
afterwards  executed.  An  intermediate  tenancy  may  be 
inferred  from  the  circumstances.  In  this  case,  there  was 
sufficient  evidence  from  whence  the  Jury  might  infer 
the  existence  of  such  a  tenancy  as  they  have  found,  and 
I  think  they  came  to  a  right  conclusion.  The  quantum 
of  rent  was  taken  for  granted,  at  the  trial,  to  be  as 
alleged  in  the  avowry.  Whether  the  direction  of  the 
learned  Judge  were  accurate  or  not,  the  verdict  was  war* 

(o)  See  Dunk  v.  Hunter^  5  Bam.  &  Aid.  322. 
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ranted  by  the  evidence.     It  was  proposed  between  the         1926. 
parties  that  a  lease  should  he  prepared ;  and  the  plaintiff,  " 

before  the  lease  was  actually  executedi  entered  into  pos-*  r. 

Bbnmett 

session  and  continued  in  for  three  years.  He  had  paid 
rent  for  two  years,  and  promised  to  pay  the  arrears  due  at 
the  time  of  the  distress.  It  would  be  absurd  to  allow  him 
then  to  say,  that  he  was  not  tenant  of  the  premises,  but 
only  held  them  in  expectation  of  becoming  tenant  un- 
der a  future  lease.  The  facts  of  this  case  clearly  dis- 
tingiush  it  from  those  cited.  We  cannot  disturb  the 
verdict. 

Mr.  Justice  Park. — The  plaintiff  held  the  premises 
for  a  period  of  three  years.  The  length  of  time,  there- 
^fore,  puts  an  end  to  the  question.  If  he  had  occupi- 
ed for  a  less  period  than  a  year,  the  case  would  have  been 
different;  and  the  decision  of  the  Court  in  Hegan  v.  John" 
son  would  have  governed  this.  There,  the  plaintiff  was 
let  into  possession  under  an  agreement  for  a  future  lease, 
and  had  been  in  only  three  quarters  of  a  year;  and  the 
Court  said:  **  The  occupier  certainly  did  not  become  te- 
nant from  year  to  year  at  the  beginning  of  the  first  month 
or  first  three  months;  for,  clearly,  at  any  time  before  the 
end  of  the  first  year,  if  a  lease  had  been  tendered  to  the  oc- 
cupier, and  he  had  refused  to  execute  it,  the  lessor  might 
have  ejected  him  without  any  notice  to  quit;  and  if  he 
had  executed  it,  he  would  thenceforth  have  held,  not  under 
the  supposed  demise,  but  under  the  lease."  The  case  of 
Hamerton  v.  Sietid  is  not  at  all  applicable.  There,  the 
original  tenancy  was  put  an  end  to  by  the  new  contract 
creating  a  joint-tenancy;  and  Mr.  Justice  Littledale  said, 
that,  "  where  parties  enter  under  a  mere  agreement 
for  a  future  lease,  they  are  tenants  at  will;  and,  if  rent 
is  paid  under  the  agreement,  they  become  tenants  from 
year  to  year,  determinable  on  the  execution  of  the  lease 
contracted  for,  that  being  the  primary  contract."    It  is, 

VOL.  XI.  Q 
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therefore,  clear  that  payment  of  rent,  as  proved  in  this 
case,  creates  a  tenancy  from  year  to  year. 

Mr.  Justice  Burrough. — Justice  has  been  done  here. 
The  direction  of  the  learned  Baron,  and  the  finding  of  the 
Jury,  were  both  agreeable  to  law  and  to  the  facts  of  the 
case. 


Mr.  Justice  Gaselbb. — The  agreement  was  void  by 
the  statute  of  frauds.  The  plaintiff,  therefore,  could,  un- 
der the  circumstances,  only  be  in  possession  of  the  pre- 
mises  as  tenant  from  year  to  year,  entitled,  on  the  one 
hand,  to  six  months'  notice  to  quit,  and  liable,  on  the  other 
hand,  to  the  usual  process  of  distress  for  non-payment  of 
rent. 

Rule  discharged  (a). 


(a)  See  the  case  of  Msim  v. 
Lovejoy  (I  Ry.  &  Mood.  355), 
where  it  was  held,  that,  where  the 
occupier  of  premises  under  an 
agreement  for  a  lease,  at  a  certain 
rent,  pays  rent,  he  becomes  tenant 
from  year  to  year  on  the  terms  of 
the  agreement,  and  the  landlord 
may  distrain.  Lord  Chief  Justice 
Abbott  (now  Lord  Tenterden)  there 
said:  ''The  question  is,  whether, 
when  there  is  a  continued  occupa* 
tion  and  payment  of  rent  under 
such  an  agreement,  this  does  not 


constitute  a  tenancy  from  year  tp 
year,  on  the  terms  of  that  agree- 
ment. I  am  of  opinion,  that,  tak- 
ing the  agreement,  and  connect- 
ing it  with  the  facts  prored,  there 
f «  a  tenancy  from  year  to  year,  at 
the  rent  mentioned  in  the  agree- 
ment, which  tenancy  the  defend- 
ant (the  landlord)  could  not  de- 
termine without  giving  notice,  and 
on  which  he  may  distrain  for  rent.** 
That  case  was  dted  and  ^proved 
in  Doe  d.  Itlt  y.  Stratton,  1  Moore 
&  Payne,  185. 
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1826. 


Same  v.  Same. 


Friday, 
Jan,  27th, 

XUIS  was  a  replevin  suit  between  the  same  parties  as  By  the  custom 

i_     1  tf»  •  •  1  j«        J  of  the  country, 

m  the  last  case^  for  distraining  a  corn-nck  standing  in  a  the  tenant  was 

<2^iji  rr      r        f  ^  to  have  the  use 

iield  on  Hanorook  farm.  of  the  hams, 

The  defendant  avowed  the  taking  for  a  half-year's  rent  U'^'^^j^^^S^nn 

alleged  to  be  due  at  Michaelmas,  1824,  under  a  demise  to  for  a  certain  pe- 

the  plaintiff  at  the  yearly  rent  of  188L,  payable  half-year-  end  of  the  term, 

ly,  at  Miekaelmas  and  Lady-Day.  S'ti'^JlSSTut 

The  plaintiff  pleaded  non  tenuit.  com  and  fodder- 

At  .  1     ,     -  y.ir       -n  ^      1  11         ing  cattle.    The 

At  the  tnal,  before  Mr.  Baron  Graham,  at  the  last  tenancy  was  de- 
Summer  Assizes  for  Sussex,  it  appeared  that,  at  Michael-  Mi^^^iJ^^ 
mas,  1824,  the  tenancy  had  been  determined  by  a  notice  jnd  theiand- 

"^  ''  lord,  m  Jamuary 

to  quit;  but  that,  by  the  custom  of  the  country,  as  also  by  foUowing,  dis- 
the  terms  of  the  original  holding,  the  tenant  was  to  have  rick  for  the  rent 
the  Hse  of  the  barns,  gate-houses,  &c.,  for  the  purpose  of  2i'J|i*^e^^g" 
threshing  out  his  corn  and  foddering  his  cattle,  until  the  >"  ^«  ™«*» 

,  time  obtained  an 

old  J(fay-Z>ay  following;  that  the  defendant  had  obtained  injunction  to  re- 

an  injunction  from  the  Court  of  Chancery  to  restrain  the  from^carrying'* 

plaintiff  from  carrying  off  the  premises  com  in  the  straw;  off  ti»e  preniises 

and  that  the  corn-rick  in  question  was  distrained  by  the  straw  :->Ae2t/, 

defendant  in  January,  1825.  by  the  tenant 

It  was  contended  for  the  plaintiff,  that,  as  hb  mterest  tomf't^oug?in- 

in  the  premises  was  determined  at  Michaelmas,  1824,  by  ▼oiuntory,  was 

,  .11        1       t  1     •         *  prolongation 

the  notice  to  quit,  the  distress  was  illegal,  there  bemg  of  the  original 
then  no  sub^sting  tenancy  to  warrant  it  under  the  sta-  theUndiordwaa 
tute  8  Anne,  c.  14,  ss.  6,  7  {a).  f"?'!***  ^o  ^- 

'  '  »       >  /  tram. 


(a)  By  wfaieh— after  reciting, 
that  tenants  pw  outer  vie,  and  les- 
sees for  years  or  at  will,  frequent- 
ly hold  over  the  tenements  to  them 
demised,  after  the  determination 
of  such  leases;  and  that,  after  the 
determination  of  such  or  any  other 
leases,  no  Stress  can  by  law  be 


made  for  any  arrears  of  rent  that 
grew  due  on  such  respective  leases 
before  the  determination  thereof— 
it  is  enacted,  ^  That  it  shall  and 
may  be  lawful  for  any  person  or 
persons  having  any  rent  in  arrear, 
or  due  upon  any  lease  for  life  or 
lives,  or  for  years,  or  at  will,  end- 


q2 
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Bennett. 


A  verdict  was  found  for  the  defendant  for  9^L,  the  rent 
claimed  to  be  due;  with  liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  for  hini«  should  the  Court  be  of  opinion  that 
the  distress  was  not  legal. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi, 

Mr.  Serjeant  Taddy  was  about  to  shew  cause^  citing  the 
cases  of  Beavan  v.  Delahay  {a),  and  Lewis  v.  Harris  (i), 
when  the  Court  called  on — 


Mr.  Serjeant.  Wilde  to  support  his  rule. — The  plaintiff's 
interest  in  the  farm  was  determined  by  his  giving  up  pos* 
session  on  the  notice  to  quit.  The  com  was  not  volun- 
tarily left  on  the  premisesj  but  was  detained  there  by  the 
act  of  the  defendant.  If  the  plaintiff  had  claimed  the 
right  of  keeping  partial  possession  for  the  purpose  of  re- 
moving the  way-going  crops,  the  right  of  distress  might 
have  attached;  but,  as  the  corn  in  question  was  detained 
solely  by  force  of  the  injunction  obtained  by  the  defend- 
ant, and  against  the  will  of  the  plaintiff,  he  ought  not  to 
be  prejudiced  thereby.  The  statute  only  authorizes  a  dis- 
tress where  the  tenant  continues  in  possession.  Here, 
possession  had  been  given  up  to  the  landlord,  and  the 
property  of  the  tenant  remained  on  the  premises,  not 
by  his  voluntary  act,  or  for  his  benefit,  but  compul- 
sorily. 


ed  or  determined,  to  distrain  for 
such  arrears,  after  the  determina- 
tion of  the  said  respective  leases, 
in  the  same  manner  as  they  might 
have  done  if  such  lease  or  leases 
had  not  been  ended  or  determin- 
ed:— Provided  that  such  distress 
be  made  within  the  tpace  of  six 


calendar  months  after  the  determin- 
ation of  such  lease,  and  during 
the  continuance  of  such  landlord's 
title  or  interest,  and  during  thepos^ 
session  of  the  tenant  from  whonoL 
such  arrears  became  due.'' 

(a)  1  H.  Blac.  5. 

{b)  lb.  7,  n. 
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Lord  Chief  Justice  Best. — Tlie  terms  of  the  original         1826 
contract  between    the  parties  created  a  tenancy  from 
Michaelmas  to  Michaelmas,    The  custom  of  the  coimtry  v. 

Bennett 

superadded  an  implied  contract^  that  possession  of  part  of 
the  premises  should  be  retained  by  the  tenant,  from  the 
expiration  of  the  term  until  old  May-Day  following,  for 
the  purpose  of  threshing  out  his  com  and  foddering  his 
cattle.  The  question,  then,  is,  whether,  by  virtue  of  this 
custom,  the  defendant  had  a  right  to  distrain  the  plain- 
tiff's com  within  that  period,  for  rent  due  at  Michaelmeu^ 
The  statute  does  not  apply.  The  original  tenancy  was 
continued  by  the  custom.  The  case  of  Beavan  v.  Dela- 
hay  is  decisive.  There,  it  was  held  that  a  custom,  that  a 
tenant  may  leave  his  away-going  crops  in  the  bams,  &c., 
of  the  farm  for  a  certain  time  after  the  lease  is  expired  and 
he  has  quitted  the  premises,  is  good;  and  that  the  land* 
lord  may  distrain  the  corn  so  left  for  rent  arrear,  after 
six  months  have  expired  from  the  determination  of  the 
term;  and  Lord  Loughborough  said:  "  If,  by  tacit  con- 
sent of  the  landlord  and  tenant,  the  contract  between  them 
continues  beyond  the  time  for  which  they  originally  con- 
tracted, all  the  rights  and  properties  belonging  to  the 
original  contract  must  also  be  continued.  It  has  been  of* 
ten  determined,  that,  if  there  be  a  lease,  and,  after  the 
determination  of  it,  the  tenant  holds  over,  he  must  hold 
upon  the  terms,  and  liable  to  all  the  conditions  and  cove- 
nants of  the  lease.  The  rights,  therefore,  of  the  landlord 
must  in  such  case  continue.  Now^  it  is  not  material 
whether  the  interest  and  connection  between  the  landlord 
and  tenant  be  extended  by  such  holding  over,  or  by  the 
operation  of  a  custom  like  the  present."  I  think  this  a 
sufficient  authority  to  support  the  right  of  distress  in  the 
present  case. 

Mr.  Justice  Park. — In  the  northern  counties  these 
cases  are  of  frequent  oecurrence.    Parties  there  are  as 


Knioht 
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1826.         often  bound  by  particular  customs  as  by  their  express 
agreements.     In  the  case  of  Boraston  v.  Green  (a),  which 
V.  was  similar  to  the  present^  Mr.  Justice  Bayley  considered 

the  right  reserved  to  the  tenant  to  be  a  prolongation  of  the 
original  term.  In  that  opinion  I  fully  concur.  By  the  right 
conferred  on  the  tenant  by  the  custom,  he  continues  in  pos- 
session of  the  land  in  the  same  manner  as  he  would  have 
done  under  the  terms  of  his  express  contract.  This  case 
is  not  within  the  statute  of  Anne;  it  is  simply  a  case  where 
the  term  is  continued  by  the  custom  of  the  country. 

Mr.  Justice  Burrough. — This  custom  arises  from  ne- 
cessity, and  is  of  peculiar  benefit  in  the  corn  countries. 
It  implies  that  the  tenant  will  continue  in  possession  for  a 
certain  period  beyond  the  stipulated  term.  This  implied 
contract,  the  tenant  in  the  present  case  attempted  to  vio- 
late ;  and  therefore  the  landlord  restrained  him  by  injunc- 
tion. If,  however,  the  tenant  had  succeeded  in  carrying 
away  the  crops,  the  contract  created  by  the  custom  would 
not  thereby  have  been  avoided.  A  tenancy  to  Michael-' 
mas  was  created  by  the  express  agreement  of  the  parties. 
That  tenancy  was  prolonged  by  the  custom  of  the  country. 
The  fact  that  one  party  applied  to  the  Court  of  Chan- 
cery to  enforce  the  contract,  does  not  in  the  least  alter  its 
nature.  The  statute  of  Anne  is  out  of  the  question.  The 
custom  alone  must  govern  us. 

Mr.  Justice  Gaselee. — The  only  question  here  is,  when 
does  the  tenancy  end.  The  custom  of  the  country  de- 
cides that;  and  several  cases  have  established  such  a  cus- 
tom to  be  good  (6). 

Rule  discharged  (c). 


(a)  16  East,  ^V.  (c)  See  also  Nut  tall  v.  Staunton, 

(b)  See  Wigglesworth  v.  Dalli-     4  Bam.  &  Cress.  51,  where,  a  te* 
on,  1  Doug.  201.  nant,  by  permission  o£  the  lancU 
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lordy  remaining  in  possession  of 
part  of  a  farm  after  the  expiration 
of  the  tenancy,  it  was  held,  that  the 
landlord  might  distrain  on  that 
party  within  six  months  after  the 


expiration  of  the  tenancy;  the  sta- 
tute of  Anne  not  being  confined 
to  a  tortious  holding  over,  or  to 
the  holding  of  the  whole  farm 


1836. 

Knight 

V. 

Bennbtt. 


HOMAN  P.  TlDMARSH,  SUed  aS  TiNMARSH. 

JIiIK*  Serjeant  VoMigkan  applied  for  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  writ  issued  in  this  cause  and 
all  subsequent  proceedings  thereon^  should  not  be  set  aude 
for  irregularity,  and  why  the  bail-bond  given  by  the  defend- 
ant on  his  arrest  should  not  be  delivered  up  to  be  cancelled. 
The  alleged  irregularity  was,  that  the  defendant,  whose 
name  was  Tidmarsht  had  been  arrested  by  the  name  of 
jTinmarsi.  The  learned  Serjeant  submitted  that  this  was 
such  a  misnomer  as  would  warrant  the  summary  interfere 
ence  of  the  Court,  and  that  the  present  case  was  clearly 
to  be  distinguished  from  that  of  Ahitbol  v*  Beniditto  {a\ 
where,  the  defendant  having  been  arrested  by  the  name 
ot Benedetto,  the  Court,  on  a  similar  application  to  this,  re- 
fused to  interfere,  on  the  ground  that  the  names  were  idem 
Monaniee. 


Wedtnudatf^ 
Jan,  26M. 

The.defendant'i 
name  was  Tid- 
marsh;  he  was 
arrested  as  Tin^ 
marsh  f-^Tht 
Court  refused  la 
set  aside  the 
writ,  but  left 
him  to  plead. 


Per  Curiam* — Let  the  defendant  plead  the  misnomer  in 
abatement. 

The  learned  Serjeant  took  nothing  (6). 


(a)  2  Taunt.  40 h        (6)  See  also  StockdaU  ?.  Bknkin,  I  Price,  277^ 


232  CASES  IN  HILARY  TERM, 

1826. 

Thursday,      DoE,  on  the  several  demises  of  Clark  and  Others,  9. 
^«"  26i)i.  Spencer. 

The  Court  re-  1  HIS  was  an  fu^tion  of  ejectment.  At  the  trial,  before 
S^dinW^  Lord  Chief  Justice  jB^5/,  at  Westminster,  at  the  Sittings 
an  action  of  after  last  Trinity  Term,  a  verdict  was  entered  for  the  lessor 
brought  on  the  of  the  plaintiff,  on  the  demise  of  Henry  Dance ,  the  provi- 
pro^vfonai  u-  sional  assignee  of  the  Court  for  the  Relief  of  Insolvent 
signecoftheln.  Debtors. 

solvent  Debtors 

Court,  on  the  In  MichoelnMS  Term  last,  Mr.  Serjeant  WUde  applied 
absence  of  proof  for  a  rule  AfM,  that  this  verdict  might  be  set  aside,  and  a 
of  the  mt^r"^  nonsuit  entered,  on  the  ground  that  the  provisional  assig- 
part  of  the  ere-    nee  was  not  in  a  situation  to  mdntain  an  ejectment,  not 

ditorSi  and  ap" 

probation  of  one  being  armed  with  the  authority  required  by  the  statute  1 
•b?e«roTord"er  ^^^o.  4,  c.  119,  ss.  7  and  11— by  the  former  of  which  it  is 
of  the  Court,  as  provided,  that,  on  the  prisoner's  discharge,  all  his  estate 
statutes  1  Geo.  and  effects  which  were  vested  in  the  provisional  assignee, 
and  3  Geo.  A,  c!  ^^^U  be  assigned  by  him  to  an  assignee  to  be  appointed 
123,  s.  2.  i^y  ^|jg  Court;  and  by  the  latter — that  no  suit  at  law  be 

proceeded  in  further  than  an  arrest  on  mesne  process,  by 
any  assignee  of  the  prisoner's  estate,  without  the  consent 
of  the  major  part  in  value  of  the  creditors,  and  the  appro- 
bation  of  one  of  the  commissioners  of  the  Court;  and  also 
by  the  statute  3  Geo.  4,  c.  I^«  s.  3,  which  enacts  **  that 
it  shall  be  lawful  for  the  provisional  assignee  to  sue  in  his 
own  name,  if  the  said  Court  shall  so  order ,  for  the  recovery, 
obtaining,  and  enforcing,  of  any  estate,  debts,  effects,  or 
rights,  of  any  such  prisoner." 

The  Court  thought  that  proof  that  the  action  was 
brought  with  the  consent  of  the  major  part  in  value  of 
the  creditors,  and  the  approbation  of  one  of  the  com- 
missioners, or  by  the  order  of  the  Court,  could  not  have 
been  required  at  the  trial.  The  rule,  therefore,  was  re- 
fused (a);  but  the  Lord  Chief  Justice,  in  delivering  the 

(rt)   Vidt  ante,  p.  7;  S.  C.  3  Bing.  203. 
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opinion  of  the  Court,  said  (a) — "  If  an  action  be  brought      ^^ 
without  a  proper  authority,  this  Court  might,  perhaps,  stay 
the  proceedings  on  motion,  or  the  Court  for  the  Relief  of 
Insolvent  Debtors  might  order  the  provisional  assignee,  aa 
their  officer,  to  discontinue  or  suspend  it.** 

Mr.  Seijeant  WiUe,  in  this  Term,  obtained  a  rule  nisi 
to  stay  the  proceedings. 

Mr.  Seijeant  Lawe$  now  shewed  cause,  submitting  that 
the  application  should  have  been  made  before  verdict,  in 
accordance  with  the  authority  of  Leigh  v.  Kent  (&),  where 
the  Court  of  King's  Bench  refused,  qfier  verdict,  to  stay 
the  proceedings  in  an  action  of  debt  on  a  penal  statute,  al- 
though there  was  no  affidavit  that  the  offence  was  commit- 
ted within' the  county  where  the  action  was  brought,  and 
within  a  year  bdbre  its  commencement,  in  pursuance  of  the 
statute  21  Jac.  1,  c.  4.  The  learned  Serjeant  also  con- 
tended that  the  motion  was  improperly  made  in  this  Court ; 
and  that,  at  all  events,  it  could  only  be  entertained  by  the 
commissioners  of  the  Insolvent  Debtors*  Court,  who  alone 
had  power  to  control  the  acts  of  their  officers. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — An  appli- 
cation to  the  Insolvent  Debtors*  Court  would  be  of  no  avail, 
for  that  Court  could  not  order  the  proceedings  of  this 
Court  to  be  discontinued.  The  sections  of  the  statutes 
refened  to  are  decisive  to  shew  that  neither  the  provision^ 
assignee  of  the  Insolvent  Court,  nor  the  after-appointed 
assignees,  are,  in  any  case,  authorized  to  proceed  in  any 
action  at  law,  or  suit  in  equity,  beyond  certun  defined 
stages,  without  having  previously  obtained  the  consent  of 
the  major  part  in  value  of  the  creditors  of  the  insolvent,  as 

(a)  Ante,  p.  13.  (fr)  3  Term  Rep.  362. 
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1826.  well  as  the  approbation  of  one  of  the  commiasioners  of  the 
Courti  or  the  order  of  the  Court  itself*  The  case  of  Ched- 
mers  v«  Page  {a),  is  an  authority  to  shew  that  an  assignee 
cannot  take  an  equitable  interest  in  the  property  assigned 
to  him,  independently  of  the  legal  interest. 

Lord  Chief  Justice  Best. — This  application  is  made  to 
the  Court  under  the  eleventh  section  of  the  statute  1  Geo*  4» 
c.  1 19,  and  the  ^^coitcf  section  of  the  statute  3  Geo.  4,  c.  IS3: 
the  former  enacts  that  no  suit  at  law  be  proceeded  in  fur- 
ther than  an  arrest  on  mesne  process^  by  any  assignee  of 
a  prisoner's  estate,  without  the  consent  of  the  major  part 
in  value  of  the  creditors,  and  the  approbation  of  one  of  the 
commissioners  of  the  Court;  the  latter,  that  it  shall  be  law* 
ful  for  the  provisional  assignee  to  sue  in  his  own  name,  if 
the  Court  shM  so  order,  for  the  recovery,  obtaining,  and 
enforcing,  of  any  estate,  debts,  &c.,  of  the  insolvent.  We 
have  already  decided,  on  a  motion  to  set  aside  the  verdict 
in  this  case  (6),  that  it  was  not  incumbent  on  the  plaintiff 
to  prove  at  the  trial,  that  the  action  was  brought  with  the 
consent  of  the  major  part  in  value  of  the  creditors,  or  with 
the  approbation  of  one  of  the  commissioners,  or  by  the  or** 
der  of  the  Court.  The  principal  objects  of  the  Legbla- 
ture  in  the  passing  of  these  statutes  evidently  were,  to 
convey  to  the  provisional  assignee,  in  the  first  instance, 
and  afterwards  to  the  assignees  who  might  eventually  be 
appointed,  the  legal  estate  in  the  effects  of  the  insoU 
vent,  and  to  secure  the  creditors  from  an  improvident  ex^ 
penditure  of  his  estate ;  not  to  furnish  an  unjust  defence 
to  parties  sued  by  the  provisional  or  after-appointed  as*> 
signees.  This  defendant  has  no  right,  in  any  Court,  to 
be  heard  on  the  objections  he  has  now  urged.  I  do  not  say 
that  this  Court  has  not  power  to  stay  proceedings  in  such 

(a)  3  Bara.  &  Aid.  69?.  (h)  Ante,  p.  7- 
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a  case  as  this,  where  the  assignee  appears  to  have  acted  with-  1826. 
out  the  authority  he  is  required  to  have;  but  then  it  should 
be  on  the  application  of  a  creditor,  and  we  should  require 
to  be  shewn  a  very'strong  case:  and  as  the  Court  of  In- 
solvent Debtors  clearly  have  power  to  control  the  acts  of 
their  own  officers,  the  application  would  be  better  made  to 
them,  they  having  the  means  of  estimating  the  propriety 
of  the  proceedingSi  and  of  ascertaining  whether  or  not  the 
suit  be  calculated  to  benefit  the  estate;  whereas,  if  we  in- 
terfere, we  might  unconsciously  be  doing  it  injury.  It  has 
been  truly  said,  that  the  Insolvent  Debtors'  Court  cannot 
stay  proceedings  here;  but  there  is  nothing  to  prevent 
their  ordering  their  officer  to  do  that  which  they  see  ad- 
visable. The  Lord  Chancellor  has  no  power  to  prevent  a 
Court  of  law  from  proceeding  in  any  case;  his  authority 
can  only  be  exercised  on  the  parties  who  urge  such  pro« 
ceedings  in  defiance  of  his  injunction.  Where  a  suit  has 
been  commenced  by  the  assignees  of  a  bankrupt  without  the 
concurrence  of  the  creditors,  the  practice  is  to  restrain 
them  for  the  future,  but  not  to  stay  the  proceedings.  I 
am  of  opinion  that  this  rule  should  be  discharged. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough  con- 
curred* 

Mr.  Justice  Gaselee. — In  Ex  parte  Whitchurch  (a),  the 
LfOrd  Chancellor  expressed  his  disapprobation  of  the  con- 
duct of  the  assignee  of  a  bankrupt,  in  suing  without  autho- 
rity; still  he  did  not  stay  the  proceedings;  he  merely  re- 
strained the  assignee  from  future  acts.  Here,  the  legal 
estate  in  the  insolvent's  property  was  clearly  vested  in  the 
provisional  assignee  of  the  Insolvent  Court;  he,  therefore, 
was  legally  entitled  to  maintain  the  action.  If  he  has  im- 
providently  or  improperly  instituted  the  suit,  he  is  amen- 

(a)  I  Atk.  210. 


S36  CASES  IN  HILARY  TERM, 

1826.        able  to  the  Court  whose  officer  he  is;  they  have  the  best 
means  of  judging  in  such  a  case  as  this. 

Rute  discharged  (a). 

{a)  See  Willety,  EllioU,  (I  Moore  bis  estate  in  the  provisional  asug- 

&  Payne,  19;  S.C.4  Bing.  392),  nee,  that  the  insolvent's  death  be- 

where  the  assignment  executed  by  fore  the  day  of  hearing  did  not 

an  insolvent  on  filing  his  petition,  avoid  it. 
was  held  so  completely  to  vest  all 


Fridi^,  TooTH»  Demandant;  Bagwell^  Tenant. 

Jan.  27th.       _^ 

On  the  day  ap-  ^  HIS  being  the  day  on  which  the  trial  at  bar  of  a  writ 
Srua*of  twrit  of  ^^"6^*  between  the  above  parties  was  appointed  to  be  had, 
right,  the  sheriff  the  Secondary  proceeded  to  call  the  grand  assize*  The 
one  of  the  first  of  the  knights  appeared;  on  the  second.  Sir  George 
fi^m^Unn^in-  ^^^f^^oH,  being  Called,  a  medical  gentleman  made  oath 
capable  of  at-      that  he  was  too  ill  to  attend,  and  that  the  state  of  his 

tending;  this  ^  i       i        i_ 

was  conarmed  health  was  such  as  to  render  it  highly  improbable  that  he 

of  his^medicid  would  be  able  to  appear  on  any  adjournment  day  in  the 

ThTconrtai-  Term.    After  some  preliminary  conversation,  the  Lord 

lowed  a  venire  Chief  Justice  directed  that  it  should  be  made  to  appear 

to  issue)  for  sum-  .  ^^ 

rooning  another  ou  the  Sheriff's  retum  to  the  writ,  that  it  had  been  stated 
)^^wnt^a  ^^  ^^^^  *^**  ^^^  Oeorge  AUersan,  one  of  the  knights,  was 
to  compel  the     |Q  and  unable  to  attend,  and  likely  to  continue  so.     The 

appearance  of  >        . 

the  three  knights  Other  two  khights  appeared,  as  did  also  most  of  the  Jurors, 
ap^aredlandof  some'  being,  for  various  reasons,  excused.  The  tenant's 
the  recognitors,    couusol  refusini?  to  allow  the  trial  to  proceed  in  the  absence 

oo  a  subsequent  ^  ^ 

day.  of  one  of  the  knights — 

Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  Taddy  mov- 
ed (a) — that  the  process  issued  for  chusing  and  summon- 

(a)  The  learned  Seijeants  pro-     move  for  a  rule  nm;  but  the  Lord 
posed,  in  the  first  instance,  to      Chief  Justice  observed,  that  rules 
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ing  the  grand  assise  should  be  taken  off  the  roll;  and  that 
a  new  vemre,  with  an  entry  of  continuances,  should  be  is- 
sued,  for  sununoning  four  knights  to  chuse  the  grand  as- 
dze;  or,  that  the  demandant  should  be  at  liberty  to  en- 
ter a  suggestion,  stating  the  inability  of  Sir  George  Al- 
derson  to  attend,  by  reason  of  sickness  and  bodily  infir- 
mity; and  that  Sir  George  should  be  discharged  from  at- 
tending, and  a  venire  be  issued  to  summon  another  knight  in 
his  stead,  and  a  habeas  corpora  to  compel  the  attendance  of 
the  other  three  knights,  and  the  recognitors  already  chosen. 
The  learned  Serjeants  submitted,  that  the  Court  had 
power  to  adopt  either  of  these  courses,  in  order  to  prevent 
an  entire  failure  of  justice.  They  referred  to  the  case  of 
Lord  Windsor  v.  St  John  (a)  and  the  Year  Book  (6),  to 
shew  that  a  rule  in  the  latter  altematiye  had  been  granted 
on  the  death  of  one  of  the  knights;  and  cited  Rex  v* 
Cowle  (c)  for  the  purpose  of  shewing,  that,  where  a  venire 
out  of  the  usual  course  of  practice  is  required,  it  is  neces- 
sary first  to  enter  a  suggestion  of  the  ground  of  the  appli- 
cation. In  that  case,  the  party  desired  to  enter  a  sugges- 
tion for  the  purpose  of  having  a  certiorari  issued  into  a 
new  county,  laying,  as  one  of  the  grounds  of  his  applica- 
tion, that,  from  certain  circumstances,  he  could  not  hope 
to  have  a  fair  trial  in  the  town  o{  Berwick-upon-Tweed, 
whence  the  process  originally  issued;  and  Lord  Mansfield, 
in  delivering  the  opinion  of  the  Court,  said:  **  The  law. is 
dear  and  uniform  as  far  back  as  it  can  be  traced.  Where 
the  Court  has  jurisdiction  of  the  matter,  if  from  any  cause 
it  cannot  be  tried  in  the  place,  it  shall  be  tried  as  near  as 
may  be.    All  local  matters  arising  in  Wales,  triable  in  this 


1826. 

Tooth, 

Demandant; 

Bagwell, 

Tenant 


to  skew  cause  were  entirely  of 
modem  introduction,  and  that,  as 
the  present  case  was  one  of  antient 
practice,  he  doubted  whether  the 
modem  ought  to  be  engrafted  on 
it ;  at  all  events,  be  said,  the  Court 


might  require  the  application  to 
be  answered  at  once.     ^ 

(a)  Dyer,  98. 

(6)  22  Edw.  3,  fol.  18. 

(c)  2  Burr.  869. 
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Demandant; 

BaowelLi 

Tenant. 


Coort,  are,  by  the  common  law,  tried  by  a  Jury  of  the 
next  county  in  England,  So,  as  to  the  Cinque  ports,  the 
venire  Jadas  shall  be  awarded  de  vicineto,  of  the  next  vill, 
either  in  the  county  of  Kent  or  the  county  of  Sussex.  So 
it  is  also  as  to  the  Isle  of  Ely.  So,  likewise,  as  to  Ire- 
iand,  a  venire  was  directed  to  the  sheriff  of  ^a^,  as  the 
next  English  county.  So,  in  parts  of  England  itself, 
where  an  impartial  trial  cannot  be  had  in  the  proper 
county,  it  shall  be  tried  in  the  next."  It  is,  therefore, 
clear  that  the  Court  may  exercise  a  jurisdiction  over  its 
own  process. 


Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Wilde^  oonira,-^ 
It  is  altogether  a  matter  of  discretion  with  the  Court, 
whether  they  will  or  will  not  exercise  a  jurisdiction  in  far 
vour  of  what  has  always  been  deemed  a  vexatious  proceed- 
ing* The  disinclination  of  the  Court  to  facilitate  a  de- 
mandant in  a  writ  of  right  was  strikingly  manifested  in  the 
case  of  ^ebm^,  demandant;  Radway^  tenant  (a);  where, 
on  a  motion  to  quash  a  writ  of  summons,  on  the  ground 
that  due  notice  of  executing  it  had  not  been  served  on  the 
attorney  for  the  tenant.  Lord  Chief  Justice  Cribis  said, 
that  the  rule  which  had  been  adopted  on  consideration, 
was.  that,  as  a  writ  of  right  generaUy  sought  to  disturb  a 
possession  which  had  continued  for  a  considerable  lengdi 
of  time,  the  Court  would  not  assist  the  demandant  in  get- 
ing  over  any  difficulties  that  might  occur  to  him;  and  Mr. 
Justice  Heath  also  said,  that  it  was  in  general  a  very  vex- 
atious proceeding:  the  motion,  therefore,  was  negatived. 
The  Court  will  not,  unless  fettered  by  precedent,  accede 
to  the  present  application.  In  a  case  of  this  nature,  the 
mode  of  trial  is  by  a  Jury  of  sixteen,  composed  of  Jour 
knights  and  twelve  recognitors — persons  chosen  by  the 
knights^    The  trial  cannot  be  had  in  any  other  way;  and. 


(a)  1  Mareh.  602. 
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although  one  of  the  knights  might  be  jM^vented  by  sick*  1826. 
neas  from  attendingi  if  living,  none  other  can  be  substitut-  tooth. 
ed  for  him.  In  the  case  referred  to,  one  of  the  knights  DenumdAntt 
was  dead ;  besides,  there,  the  knights  had  not  made  their  tcbuu.  * 
election  of  recognitors,  as  here.  There  is,  therefore,  a 
material  difference  between  that  case  and  the  present.  A 
mere  temporary  illness  is  suggested  here,  widi  the  impro* 
bability  of  the  knight's  being  of  ability  to  attend  during 
the  term.  This  is  not  a  case  for  &vour.  What  the  Court 
will  be  disposed  to  grant,  is  merely  ex  debUo  jtutUMB^  not 
as  a  matter  of  indulgence.  In  the  case  in  the  Year  Boais, 
the  only  question  was  as  to  the  proper  process-^whether  a 
distringas  or  a  habeas  corpora  should  issue.  If  this  had 
been  the  case  of  the  death  of  one  of  the  knights  or  recogm- 
tors,  it  might  have  been  different;  but  nothing  short  of  the 
absolute  impossibility  of  attendance  could  warrant  the  Court 
in  acceding  to  this  application.  If  they  do  so,  injustice  wiU 
be  done  to  the  tenant.  On  the  grounds,  therefore,  of  in- 
expediency, of  the  absence  of  all  precedent,  and  of  the 
peculiar  nature  of  the  proceeding,  the  objections  to  the 
exercise  of  any  discretion  which  the  Court  may  have,  are 
so  powerful,  that,  without  better  grounds  than  have  been 
shewn,  they  will  not  afford  any  facility  to  the  demandant. 

Lord  Chief  Justice  Best. — It  has  been  strongly  pressed 
upon  us  in  this  case,  that  the  proceeding  by  writ  of  right 
is  vexatious,  and  of  a  nature  not  to  be  favoured  by  the 
Court.  That  argument  assumes  too  much ;  for,  how  de- 
sirable soever  we  may  think  it  that  the  period  allowed  for 
bringing  such  a  writ  should  be  narrowed,  still  there  may 
be  cases  in  which  a  long  delay  in  asserting  a  right  is  una- 
voidable. The  Legislature  seemed  to  feel  this,  when  they 
limited  the  time  for  bringing  an  ejectment  to  twenty  years, 
leaving  the  proceeding  by  writ  of  right  to  be  taken  as  be- 
fore. Rights  to  easements  are  establbhed  by  twenty  years' 
enjoyment,  and  they  are  destroyed  by  non-user  for  a  like 
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period.  It  would  be  Tery  desirable,  in  my  opinion,  that 
titles  to  reid  property  should  be  rendered  indefeasible  as 
soon  as  may  be;  and  that  the  time  for  bringing  a  writ  of 
right  should  be  shortened^  and  the  mode  of  prosecuting 
it  rendered  less  complicated.  But,  whilst  the  present  mode 
of  proceeding  is  conformable  to  the  existing  law,  the  Court 
cannot  call  it  vexatious,  or  throw  any  obstacle  in  the  de- 
mandant's way.  It  has  undoubtedly  been  siud  by  the 
Judges,  on  various  occasions,  that  they  would  not  assist  a 
demandant;  but  that,  was  where  he  had  been  guilty  of 
laches,  and  had  applied  to  the  Court  for  leave  to  amend  a 
mbtake  (a).  The  case  is  different  where  the  delay  ia  oc« 
casioned  by  the  act  of  God;  the  Court  may  then  inter* 
pose ;  for  actus  Dei  nemini/acii  infuriam.  Here  no  blame 
is  attributable  to  the  party.  The  demandant  is  prevented 
from  proceeding  by  the  illness  of  one  of  the  knights ;  and 
it  appears  from  the  Sheriff's  return,  and  also  from  the  aflB- 
davit  of  his  medical  attendant,  that  it  is  not  probable  that  his 
health  will  permit  him  to  attend  on  any  adjournment  day 
within  the  Term.  We  cannot  postpone  the  trial  in  the 
hope  of  Sir  George^ s  recovery,  neither  are  we  to  wait  till 
his  death  before  we  summon  another  knight  in  his  stead* 
We  have,  it  is  true,  no  precedent  to  guide  our  decision; 
but  good  sense  will  direct  us. 

Two  modes  of  relieving  the  demandant  are  pointed  out 
to  us — Xhe  first  is,  that  the  process  issued  for  chusing  and 
summoning  the  grand  assize  should  be  taken  off  the  roll; 
and  that  a  new  venire,  with  an  entry  of  continuances,  should 


(a)  In  Maidment  v.  Juket  (I 
New  Rep.  429),  where  the  de- 
maiidaDt  in  a  writ  of  right  prayed 
to  be  allowed  to  discontinue,  on 
account  of  the  omission  of  one 
step  in  a  descent,  the  Court  re- 
fused to  assist  him.     See  also 


Dumsday  ▼.  Hughes,  3  Bos.  &  Pnl. 
453  j  Cfuarlwood  v.  Morgan,  I  New 
Rep.  66;  Boy/is  v.  Manning,  Id. 
233;  Htt//v.B/aJbe,4taunt.572; 
and  Tooth  v.  Boddingtony  ante.  Vol. 
8,  p.  42;  S.C.  1  Ring.  208. 
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be  issued  for  .sttnunoning  four  knights  to  chuse  the  grand 
assize — the  second,  that  the  demandant  should  be  at  li- 
berty to  enter  a  suggestion*  stating  the  inability  of  Sir 
George  Alderson  to  attend,  by  reason  of  sickness  and  bo- 
dily infirmity;  and  that  Sir  George  should  be  discharged 
firom  attending*  and  a  venire  be  issued  to  summon  another 
knight  in  his  steady  and  a  habeas  corpora  to  compel  the  at- 
tendance of  the  other  three  knights,  and  the  recognitors 
already  chosen. 

The  first  is  unnecessary,  for  we  have  already  a  good 
grand  assize,  with  the  exception  of  a  knight.  I,  therefore, 
think  the  latter  mode  preferable,  vi».  to  issue  a  venire  for 
another  knight,  and  a  habeas  corpora  to  compel  the  at- 
tendance of  thcother  three,  and  of  the  recognitors  already 
elected.  We  are  not  quite  without  authority  on  this  point. 
The  case  in  the  Year  Books ,  though  containing  mere  obi- 
ter dicta,  is  sufficient  for  the  purpose,  these  dicta  falling 
from  persons  familiar  with  the  subject,  which  at  that  time 
was  of  more  firequent  occurrence.  I  feel  the  less  hesitation, 
as  our  decision  will  be  subject  to  the  review  .of  a  Court  of 
error.  In  the  King  v.  Cotcle,  Lord  Mansfield  said,  that 
every  Court  has  authority  to  control  its  own  process.  This 
general  rule  admits  of  no  exception;  its  observance  is  per- 
haps more  essential  in  a  writ  of  right  than  in  any  other 
case.  In  Lord  Windsor  v.  St,  John,  one  of  the  knights 
died;  and  one  of  the  Judges  said,  that,  in  such  a  case,  it 
was  the  practice  to  do  that  which  it  is  proposed  to  do  in 
this  instance.  A  distinction  has  been  taken  by  the  coun- 
sel for  the  tenant,  between  that  case  and  the  present,  on 
the  ground  that  there  the  knight  was  dead,  whilst  here 
the  incapacity  to  attend  may  be  only  temporary.  But 
it  seems  to  me  that  what  has  been  done  in  the  case  of  the 
death  of  one  of  the  knights,  may  with  equal  reason  be  done 
in  the  case  of  his  permanent  inability  to  attend,  through 
sickness.     I,  therefore,  think  that  Sir  George  Alderson 


1826. 

Tooth, 

Demanduit; 

Bagwell, 

TeDanU 
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should  be  discharged  from  attending,  and  the  venire  and 
habeas  corpora  issued  as  prayed. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is  true 
that  this  case  is  not  exactly  parallel  with  that  which  has 
been  presented  to  us  as  an  authority.  But  the  principle 
is  the  same,  whether  the  attendance  of  the  party  be  ren- 
dered impossible  by  death,  or  merely  by  sickness.  Ac- 
cording to  this  view  we  have  already  this  day  acted,  in  ex« 
cusing  the  attendance  of  some  of  the  recognitors  who  were 
sworn  to  be  from  illness  incapable  of  attending.  The  case 
of  Adams  and  Radway  has  not  the  least  bearing  on  this. 
There,  the  party  had  been  guilty  of  laches^  and  was  not  a 
fit  subject  for  the  indulgence  of  the  Court* 


Mr.  Justice  Burrouoh. — As  long  as  the  writ  of 
is  a  proceeding  recognized  by  the  law,  we  are  bgund  to 
entertain  it.  It  is  not  for  the  Court  to  throw  any  obsta* 
cles  in  the  way  of  the  demandant.  Where,  indeed,  he  has 
been  irregular,  the  Courts  have  declined  to  shew  him  fa- 
vour. If,  however,  the  act  of  God  imposes  a  hardship, 
it  is  always  a  case  for  the  intwference  of  the  Court.  Here, 
it  is  sworn,  that  one  of  the  knights  is  in  such  a  precarious 
state  as  to  render  it  highly  improbable  that  we  can  have 
his  attendance  at  any  time  in  this  Term.  He  is,  therefore, 
for  this  purpose,  as  if  he  had  ceased  to  exist. 

Mr.  Justice  Gaselsb, — Granting  the  application  in  the 
terms  first  proposed  might  be  an  indulgence  to  the  de* 
mandant;  but  not  so  as  to  the  alternative.  I  do  not  ap* 
prebend  that  there  can  be  any  error  in  stating  upon  the  re- 
cord that  which  is  suggested ;  and,  as  it  clearly  appears  that 
there  is  no  probability  of  our  obtaining  the  attendance  of 
Sir  George  Aldersont  there  can  be  no  reason  why  another 
knight  should  not  be  summoned  in  lieu  of  him. 
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A  day  must  be  given  to  the  parties  to  appear  in  three  }826. 

weeks  of  Easter;  and  the  rule  for  a  venire  to  summon  ano-  t  " 

ther  knight,  and  a  habeas  corpora  to  compel  the  attend*  Demandaat; 

ance  of  the  other  knights  and  the  recognitors,  must  be  TenanL ' 
made — 

Absolute. 


Scam  AN  and  Others  r.  Maw.  f'^^^K' 

Jan.  28M. 

X  H£  following  case  was  sent  by  his  Honour  the  Vice  a  surrender  of 
Chancellor,  for  the  opinion  of  the  Judges  of  this  Court: —  miieimadeby 

a  married  wo- 

"  Mary  BnUen,  the  wife  of  PInlip  Btdlen,  was  entitled  ^J^uhil""^ 
to  a  certain  copyhold  tenement,  consisting  of  a  messuage,  P''.^?5^'  ^^^ 
with  the  out-buildings,  and  jifiy-nx  acres  of  land,  within  testified  by  lus 
and  parcel  of  the  manor  of  Greetham  in  the  county  of  mitunce  under 


it  I  she  haring 
been  first  solely 

At  a  Court  Baron  and  Customary  Court  holden  in  and  •»<!  secretly  ex- 

.         .  ^  amined  by  the 

for  the  said  manor,  on  the  10th  day  ot  December,  1795,  steward :~ 
by  the  steward  of  the  said  manor,  the  said  Mary  BuUen  ^  "  * 
was  duly  admitted  to  the  said  tenement,  to  hold  to  her  and 
her  heirs,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  by  the  accustomed  rents  and  services; 
and  immediately  afterwards,  at  the  same  Court,  the  said 
Mary  BuUen,  being  first  solely  and  secretly  examined  by 
the  said  steward,  did  surrender  into  the  hands  of  the  lord 
of  the  said  manor,  by  the  acceptance  of  the  said  steward, 
the  said  tenement,  to  the  use  of  the  said  Philip  Butten, 
his  heirs  and  assigns,  for  ever;  to  which  said  Philip  Bui- 
len,  then  personally  present  in  full  Court,  the  lord  of  the 
said  manor,  by  his  said  steward,  did  grant  thereof  seisin 
by  the  rod,  according  to  the  custom  of  the  said  manor,  to 
have  and  to  hold  the  said  tenement  and  premises  untu 
him  the  said  PhiUp  BuUen,  his  heirs  and  assigns,  for 
ever,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  the  accustomed  rents  and  services;  and 

r2 
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1826.  the  said  Philip  BuUen  thereupon  paid  the  fine  payable 
for  such  admittance,  and  did  fealty,  and  was  admitted  ac- 
cordingly* There  is  no  special  custom  in  the  manor  of 
Greeihamf  as  to  the  surrender  of  copyhold  estates  belong- 
ing to  femes  covertes/* 

The  question  for  the  opinion  of  the  Court  was — Whe- 
ther the  aforesaid  surrender  made  by  the  said  Mary  Bui" 
len  to  the  use  of  her  husband  the  said  Philip  Bullen,  was 
a  valid  surrender  of  the  said  copyhold  tenement  to  the  use 
of  the  said  PhiUp  BuUen^  his  heirs  and  assigns. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  Wilde,  for  the  plaintiffs. — This  was  a  valid 
surrender.  The  wife  was  admitted  on  the  10th  December, 
1795;  her  surrender  and  the  admittance  of  her  husband 
took  place  at  the  same  Court,  the  husband  paying  the 
fine.  These  facts  establish  the  cognizance  of  the  hus- 
band, and  his  assent,  which  b  equivalent  to  his  joining  in 
the  surrender.  It  is  clear  that  the  husband  and  wife  to- 
gether, may,  without  any  special  custom,  make  a  valid  sur- 
render. The  object  of  the  husband's  joining  is  only  for 
the  protection  of  his  interest;  none  other  can  be  assigned* 
Here,  the  entire  interest  in  the  estate  was  in  the  wife,  and 
she  had  been  admitted  tenant.  The  acts  of  the  hus- 
band, therefore,  could  neither  forfeit  nor  convey  any  title. 
The  wife  was  the  only  person  who  could  pass  any  bene- 
ficial interest.  Her  admittance,  notwithstanding  her  co- 
verture, marked  the  absence  of  any  legal  interest  in  her  hus- 
band ;  and  the  fealty  was  done  by  the  husband  alone.  By 
joining  in  the  surrender,  the  husband  could  do  no  more 
than  give  efficacy  to  the  wife's  act;  his  assent  would  have 
the  same  effect.  In  Compton  v.  CoUinson  (a),  a  married 
woman  was  living  separate  from  her  husband,  under  a 
deed,  by  which  he  covenanted  that  she  should  enjoy,  to 

(a)  1  H.  Blac.  334. 
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her  own  use^  all  the  property  that  should  come  to  her  ^  1^^* 
during  the  coverture^  and  that  he  would  join  in  any  uses 
she  might  think  fit  to  appoint.  After  the  separation,  a 
copyhold  estate  descended  to  her;  she  surrendered  it 
without  her  husband;  and  it  was  objected,  that  the  sur- 
render was  therefore  not  valid :  but  the  Court  held,  that 
the  covenants  into  which  the  husband  had  previously  en* 
tered,  in  the  deed  of  separation,  must  be  taken  to  be  a 
sufficient  expression  of  assent  by  him  to  the  acts  of  his 
wife.  So,  here,  as  the  assent  of  the  husband  was  given 
at  the  moment,  and  his  admittance  was  contemporaneous 
with  the  surrender,  the  whole  must  be  taken  as  one  trans- 
action, and  the  surrender  and  admittance  consequently 
deemed  valid. 

Mr.  Serjeant  Basanquet,  contra. — A  feme  coverte  may, 
independently  of  any  special  custom,  after  being  privately 
examined  by  the  steward,  surrender  her  copyhold  estate 
to  the  use  of  her  husband,  he  joining  in  the  conveyance; 
and  it  has  been  held,  that  a  special  custom  allowing  the 
wife  alone  to  make  the  surrender,  with  the  assent  of  her 
husband,  without  his  actually  joining  in  it,  might  also  be 
good.  Here,  however,  no  special  custom  is  stated ;  the 
question,  therefore,  is,  whether,  in  such  case,  the  wife's 
surrender  at  a  Court  at  which  the  husband  was  present,  is 
good.  To  be  valid,  the  surrender  must  be  made  so  as  to 
pass  the  estate  to  the  lord,  through  whom  the  person  ad* 
mitted  would  derive  his  right.  In  Compion  v.  Collinson, 
the  feme,  was  virtually  sole^  she  being  by  deed  separated 
from  her  husband,  who  had,  by  his  own  act,  formally  re- 
nounced all  interest  in  her  separate  property.  In  Stevens 
d.  Wise  V.  Tyrrel  (a),  a  custom  for  a  wife  to  surrender 
her  copyhold  lands  without  the  assent  of  her  husband, 

(«)2VViU.  1. 
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1826.  was  held  to  be  bad,  and  Lord  Chief  Justice  fVilles  there  ob- 
served :  "  It  was  said,  that,  if  Sifeme  coverte  levies  a  fine,  it 
shall  bind  her  and  her  heirs,  if  the  husband  does  not  enter 
and  avoid  the  estate  of  the  conusee,  because  she  waa  ex- 
amined, and  had  power  over  the  land  (a).  But  the  reason 
given  in  Hobart  (b)  is,  that  she  is  estopped  to  say  she  waa 
coverte;  and  a  fine  levied  by  a /erne  eorerie  of  freehold 
lands  was  compared  to  a  surrender  by  her  in  fee  of  copy- 
hold lands  entailed,  whereof  no  fine  can  be  levied,  and 
which  would  bar  the  issue;  and  this  at  first  seemed  to  have 
some  weight  with  the  Court:  but  at  length  they  resolved 
that  this  custom  cannot  be  supposed  to  have  had  any  rea- 
sonable commencement;  that  it  is  contrary  to  law  and  the 
policy  of  the  nation,  and  tends  to  make  wives  independent 
of  their  husbands;  and  that  no  tolerable  reason  was  given 
at  the  bar  for  the  custom.*'  In  Taylor  v.  Philips  (c),  a 
wife,  seised  of  copyhold  lands,  in  the  presence  of  her  hus- 
band, but  without  his  joining,  surrendered  them  to  the  use 

of  her  will.  Lord  Hardwicke  at  first  thought  that  the  sur- 
render might  be  good  by  special  custom;  but,  in  his  judg- 
ment, he  said:  '*  I  am  doubtful,  abstracted  from  the  cus- 
tom, how  far  this  can  be  a  good  surrender  to  the  use  of 
the  will.  The  person  must  take  the  lands  by  the  surren- 
der, of  which  the  instrument  of  appointment  only  directs 
the  uses;  because  he  must  come  in  under  the  estate  of  the 
lord,  and  by  that  medium.  It  makes  no  difference  that 
this  passes  no  interest  at  the  making;  because  there  must 
be  a  surrender  of  the  estate  into  the  hands  of  the  lord,  to 
make  it  take  efiect  immediately,  or  in  /uturo,  by  the  ap* 
pointment  to  be  made.  It  is  not  material  whether  the 
uses  are  to  arise  immediately,  or  by  subsequent  act  of 
appointment,  for  it  must  be  by  the  surrender;  and,  in 
order  to  that,  the  estate  must  pass  into  the  hands  of  the 

(«)  10  Rep.  43  a.  {b)  Hob.  225.  (c)  I  Vez.  229. 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO.  IV.  247 

lord,  through  which  it  must  be  taken.  The  question^  1826. 
then,  is,  wbeUier  the  wife  can  surrender  that  estate  into 
the  hands  of  the  lord,  so  as  to  make  it  effectual*  A  fine 
differs  from  the  case  of  a  surrender,  for  that  will  be  good 
against  the  heir  by  estoppel,  although  it  passes  no  estate 
at  all;  but,  if  a  surrender  is  not  good,  there  will  be  no  es- 
toppel* and  no  estate  can  pass  into  the  hands  of  the  lord.** 
In  Conxion  v.  ColUnson,  the  Court  regarded  the  acts  of 
the  wife,  she  being  separated  from  her  husband,  in  the 
same  light  as  they  would  have  done  had  she  been  Mole. 
lir.  Justice  BuUer  said  {a)  i  "  The  principal  question  to 
be  considered  is,  what  was  the  effect  of  the  deeds  of  separ- 
ation. Another  question  is,  whether,  without  any  custom, 
the  surrender  was  good;  which  is  a  legal  question,  and 
new,  and  well  deserving  consideration;'*  and  when  that 
case  afterwards  came  before  this  Court,  Lord  Lough^ 
borough^  in  delivering  judgment,  said  {b)x  "  The  miun 
and  substantial  ground  of  the  case  is,  that  the  wife  is 
the  tenant  of  the  copyhold,  and  not  the  husband;  that 
the  estate  can  be  forfeited  or  surrendered  only  by  her 
acts,  not  by  bis;  that  the  authority  which  he  acquires  by 
his  marital  rights,  to  direct  and  control  her  acts,  is,  by  his 
covenant,  in  the  present  instance  annulled,  or  at  least  sus- 
pended.'* The  whole  case  turned  upon  that  argument; 
but  it  is  now  clearly  established  that  a  mere  separation 
cannot  operate  a  suspension  of  the  marital  rights*  All  the 
cases  on  the  subject  are  collected  in  a  note  by  the  editor 
oi  BrowfCs  Chancery  Cases  {c)\  from  these  it  clearly  ap- 
pears that  the  doctrine  that  once  prevailed,  of  consider- 
ing B^feme  eoverte  living  apart  from  her  husband  in  the 
light  of  A  feme  sole,  is  now  no  longer  recognized.  The 
rules  of  conveyancing  are  strict  and  technical ;  the  mere 
presence  of  the  husband  in  Court  at  the  time  of  the  sur- 
ra) 2  Bro.  Ch.  Cas.  384.  (b)  1  H*  Blac.  361. 
(f )  Eden's  Edit.  Vol.  2,  p.  3?/,  n. 
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render,  could  not,  of  itself,  render  that  surrender  a  va- 
lid conveyance  of  the  estate.  As,  therefore,  no  custom  is 
shewn,  to  authorize  the  surrender  here  made,  it  cannot  be 
supported. 

Cur.  adv.  euU. 


The  following  certificate  was  afterwards  sent  to  the 
Vice  Chancellor: — 

'^  Having  heard  this  case  argued  by  counsel,  and  con- 
sidered it,  we  are  of  opinion  that  the  surrender  made  by 
the  said  Mary  BuUen  to  the  use  of  her  husband  the  slEiid 
Philip  BuUeUf  having  been  made  in  his  presence,  and 
with  his  assent,  testified  by  his  immediate  admittance  un- 
der it,  and  she  having  been  first  solely  and  secretly  exam- 
ined by  the  steward,  was  a  valid  surrender  of  the  said  co- 
pyhold tenement  to  the  use  of  the  said  Philip  Bullen,  his 
heirs  and  assigns^ 

W.  D.  Best. 

«l.  A.  Jl  ARK. 
J.  BURROUOH. 

S.  Gaseleb." 


Saturday, 
Jan.  28M 

An  affidavit  of 
debt  stated  that 
the  plaintiffs  liad 
furnished  gooda 
to  the  amount 
of  2,000/.  to  one 
N.,  for  whom 
the  defendant 
undertook  to  be 
answerable ; 
that  N.  had 
since  failed,  and 
paid  a  dividend 
of  four  shillings 
in  the  pound 
only ;  and  that 
l,600tremaiiied 
due  to  the  plain- 
tm.—Held 
sufficient. 


Collins  and  Another  v.  Wallis. 

JUR.  Serjeant  WiUe  moved  for  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  the  bail-bond,  which  had  been 
given  by  the  defendant  in  this  case,  should  not  be  delivered 
up  to  be  cancelled,  on  the  ground  that  he  had  been  ar- 
rested and  held  to  bail  for  unliquidated  damages.  The 
affidavit  of  debt  stated,  that  the  defendant  had  applied  to 
the  plaintiffs  to  furnish  coals  to  the  amount  of  2,000/.  and 
upwards  to  one  Nicholls,  for  whom  the  defendant  under- 
took to  be  answerable;  that  Nicholls  had  since  failed,  and 
paid  a  dividend  of  four  shillings  in  the  pound  only;  where- 
by a  sum  of  IfiOOL  remained  due  to  the  plaintiffs.  The 
learned  Serjeant  contended,  that,  as  the  defendant  was, 
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at  all  events,  only  collaterally  liable,  and  aa  the  damages 
were  unliquidated  until  assessed  by  a  Jury,  the  defendant 
could  not  legally  be  held  to  bail. 

Pe%*  Curiam. — To  constitute  a  case  of  unliquidated  dam- 
ages, the  debt  must  be  of  such  a  nature  that  its  amount 
cannot  be  ascertained  but  by  the  intervention  of  a  Jury. 
That  is  not  the  case  here.  The  amount  due  to  the  plain- 
tiffs on  the  defendant's  undertaking,  is  as  clearly  ascertain- 
able aa  if  the  goods  had  been  delivered  to  the  defendant 
himself. 

Rule  refused  {a). 

(a)  See  Cope  v.  Joteph^  9  Price,  155. 


1826. 

Collins 

Wallis. 


KiNDERLEY,  Demandant;  Graham,  Tenant;    Oole, 

Vouchee. 

iUR.  Serjeant  Bosanquet  moved  that  this  recovery  might 
be  amended.  It  was  suffered  in  the  year  1798.  In  the 
deed  to  lead  the  uses,  the  property,  which  consbted  of  two 
acres  and  a  half  of  land,  was  described  as  **  situate  in  the 
parish  of  AbboUworthy^  in  the  county  of  Southampton^  in 
the  common  field  of  Abbotsworthy  aforesaid."  The  reco- 
very was  suffered  as  of  land  in  Mariyrsworthy.  It  appear- 
ed that  the  descriptions  in  both  were  wrong;  there  being 
no  such  parish  as  Abbotsworthy,  and  the  land  being,  in 
fact,  situate  in  the  toumship  of  Abbotsworthy,  in  the  parish 
o(  Kingsworthy.  The  amendment  prayed  was,  the  sub- 
stitution of  "  the  township  of  Abbotsworthy,  in  the  parbb 
of  Kingsworthy"  for  "  the  parish  of  Abbotsworthy  "  The 
learned  Serjeant  produced  affidavits  identifying  the  pro« 
perty  as  that  intended  to  pass  by  the  deed,  and  stating 


Weduetday, 
Feb.  lit. 

The  Court  per- 
mitted a  reoo* 
very  to  he 
ameoded  by 
substituting 
"  the  towruhip 
of  A.,  in  the  pa- 
rish of  jr.,"  for 
*' the  parUh  of 

a:' 
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1826.        that,  ever  since  the  recovery  was  suffered,  the  possession 
j^;;;;;^^     had  gone  wiUi  the  deed. 

Demandant ;  FuU  (ui» 

Praham,  ^  ' 


Trnant. 


(a)  See  also  Willis,  demaodaut;  Oliver i,  tenant;  Bartholomew,  vou- 
chee, 1  B.Moore,  131. 


Feb.  Zrd.  DouGALL  V.  Kemble  and  Others. 

By  bills  of  lad-  X  HIS  was  an  action  of  assumpsit  to  recover  the  freight 

made  deliver-  and  primage  of  sugars  conveyed  by  the  plaintiff  from  the 

Co" or  To  a.  *  ^est  Indies  to  London. 

aign»,heorihey  ^t  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

paying  freight  ,    ,  i         /n  •    • 

for  the  same."  hall,  at  the  Sittings  after  the  last  Trinity  Term,  a  verdict 
edOiebiii^to"'  was  found  for  the  plaintiff,  damages  SOO/.,  subjcct  to  the 
brokcra^and*'"'  opinion  of  the  Court  on  the  following  case: — 

afterwards  be- 

The  broken  for  "  The  brig  Pursuit,  whereof  the  plaintiff  was  the  owner, 
nwa'nce*<rf*the  ^^^^  ^"  *  cargo  of  sugars  at  the  island  of  St.  Lucia,  and 
insolvency  of  c.  arrived  with  the  same  in  the  West  India  Docks,  where 

0^  Coai  and  of 

their  having  in-  the  cargo  was  afterwards  landed  and  warehoused.    Sun- 

dorsed  the  bills     jvi.i/»  r        '  ^r^i. 

to  the  defend-  dry  hogshcads  of  sugar,  formmg  part  of  the  cargo,  were 
ants.  appUed  to  marked  C.  L„  others  F.  D.,  and  others  ML  D.    Bilk  of 

the  former  for  '  ' 

payment  of  lading  were  signed  by  the  captain  of  the  ship  for  the 
terwards  sued  sugars  in  qucstiou;  by  two  of  which,  the  portions  of  sugar 
^jhiSSii  marked  F.  D,  and  M.  D.  were  made  deliverable  to  the 
*h?"f''^'h"'  shippers'  orders,  or  to  assigns,  he  or  they  paying  freight 
freighMn  a  ge-  for  the  samc,  with  primage  and  average  accustomed.  By 
"m  asiumpsU:  ^^^  third,  the  sugars  marked  C.  L.  were  made  deliverable 
UHUa*^  ri^irh  ^^  *'•  ^*  ^  Cointc  8f  Co.,  OX  to  assigus,  he  or  they  pay- 
obtains  goods     ing  freight  for  the  same,  with  primage  and  average  ac- 

under  a  bill  of  . 

lading,  implied-   CUStOmCd. 

SiyX^reight.      ''  ^hc  biU  for  the  sugars  marked  F.  D-  was  indorsed— 

'^ '  Deliver  the  within  hogsheads  of  sugar  to  Messrs.  Le 


Kemble. 
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Cainie,  ^  Co,,  provided  tbey  accept  my  draft  of  this  day's         1826 

date,  in  favour  of  Messrs*  D.  Ferguson  ^  Co.,  for  2001.  ^^ 

sterling,  at  ninety  days'  sight,  otherwise,  to  the  holder  of  _  «- 
the  said  draft.                      /c;«„^ri\                 c«/«;««« » 

.    << '  18th  September,  18S4.' 

'*  The  bill  of  exchange  referred  to  by  the  bills  of  lading 
was  duly  accepted  by  Le  Coinie  ^  Co*  previously  to  the 
Bills  of  lading  being  handed  to  them, 

"  The  sugars  marked  F.  D.  and  M.  D.  were  entered 
on  the  9th  November,  1884,  by  the  owner  of  the  ship,  at 
the  Custom-House,  to  be  warehoused,  in  pursuance  of  the 
statute  4s  Geo.  4,  c.  24* 

'*  On  the  same  day,  the  captain,  on  the  part  of  the  own* 
er  of  the  ship,  gave  notice  to  the  directors  of  the  West 
India  Dock  Company  to  stop  the  sugars  F#  D.  and  M.  D. 
till  the  freight  was  paid. 

**  The  sugars  marked  C.  L.,  deliverable  by  the  bills  of 
lading  to  Le  Coinie  %  Co.,  were  not  then  stopped  as  were 
the  others. 

**  On  the  25th  November,  and  10th  and  13th  December, 
respectively,  the  defendants  presented  at  the  Weet  India 
Dock  office  the  three  bills  of  lading  before  mentioned,  the 
one  of  which,  for  the  sugars  marked  C.  L.,  had  been  pre- 
viously indorsed  and  delivered  by  Le  Coinie  %  Co.  to  the 
defendants;  and  the  two  bills  of  lading  for  the  sugars 
marked  F.  D.  and  M.  D.  had  been  indorsed  by  the  ship* 
pers  to  Le  Coinie  ^  Co.,  and  had  also  been  indorsed  and 
-delivered  by  Le  Coinie  ^  Co.  to  the  defendants;  and  un- 
der and  by  virtue  of  the  bills  of  lading,  and  indorsements 
thereon,  the  defendants  obtained  the  transfer  of  the  sugars 
into  their  names  in  the  warehouse  and  lK>oks  of  the  Dock 
Company. 

**  On  the  16th  November,  the  defendants'  clerk  applied 
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18^.        to  Messrs.  Robertson  ^  Co.,  who  were  brokers  for  the 
DouoALL      ^^^P»  on  account  of  the  plaintiff,  and  requested  that  the  stop 
V-  which  had  been  put  upon  the  sugars,  in  pursuance  of  the 

captain's  notice  before  mentioned,  might  be  taken  off  from 
the  sugars  marked  F.  D*  and  M.  D.,  and  that  the  said 
sugars  might  be  delivered  out  of  the  Docks;  and  Messrs. 
Robertson  ^  Co.  thereupon  signed  an  order,  addressed  to 
the  collector  of  the  West  India  Dock  Company,  withdraw* 
ing  the  stop,  and  desiring  that  the  goods  in  question  might 
be  delivered  to  Le  Cointe  ^  Co.,  the  consignees  thereof^ 
or  their  assigns. 

''  This  order  was  brought  by  the  defendants'  clerk  to 
the  dock  collector. 

^*  On  the  16th  December,  Le  Cointe  ^  Co.  suspended 
their  payments;  on  the  Ist  January,  1825,  they  committed 
acts  of  bankruptcy;  and  on  the  5th  January,  a  commission 
of  bankrupt  was  issued  aginst  them,  which  was  inserted  in 
the  Gazette  of  the  8th  January. 

"  The  plaintiff's  brokers,  who  collected  the  freight  of 
the  ship  on  account  of  the  pl^tiff,  on  or  about  the  4th 
January,  in  the  usual  course,  sent  an  account  of  the 
freight-note  to  Messrs.  Le  Cointe  ^  Co.,  charging  them 
as  debtors  for  the  same.  Up  to  and  at  this  time,  the  bro- 
kers did  not  know  that  the  bills  of  lading  had  been  indorsed 
by  Le  Cointe  %  Co.  to  the  defendants,  or  that  Le  Cointe 
Sf  Co.  had  suspended  their  payments,  or  had  committed 
any  acts  of  bankruptcy. 

''  On  the  8th  January,  the  plaintiff's  brokers  applied  at 
Le  Cointe  8^  Cos.  for  payment  of  the  freight,  and  were 
then  first  informed  of  their  having  suspended  their  pay* 
ments. 

"  And  the  plaintiff's  brokers,  on  the  same  8th  January, 
first  learnt,  by  inquiring  at  the  West  India  Dock  office, 
that  the  bills  of  lading  had  been  indorsed  to  the  defend- 
ants.    The  brokers  thereupon  applied  for  and  obtained 
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tmck  the  freight-note  from  Le  Cainte  %  Co.^  and,  on  the         i826. 
8th  of  January^  delivered  a  freight-note  to  the  defendants,      doooall 
charging  them  as  debtors  for  the  same.  ^' 

Kimble. 
"  On  the  10th  and  11th  January,  18S5,  Messrs.  Ro- 
bertson ^  Co.  and  the  plaintiff  gave  further  notice  to  the 
directors  of  the  Dock  Company,  countermanding  the  with- 
drawal of  the  stop  for  freight,  and  ordering  all  the  goods 
to  be  detained. 

"  The  sugars  were  subsequently  delivered  out  of  the 
Docks  to  the  order  of  the  defendants,  who  paid  the  dock- 
dues  for  landing  all  the  sugars,  which  included  three 
months'  warehouse-rent  for  the  same,  from  the  time  of 
landuig. 

"  The  freight  for  the  sugars,  according  to  the  bills  of 
lading,  was — 

£   s.    d. 

For  sugars  marked  C.  L 38  13  10 

Do.  F.  D 85  19    8 

Do.  M.  D 1    6  10 

£125  19    4 


which  freight,  according  to  the  course  of  trade,  was  pay- 
able on  the  Saturday  upon  or  next  after  the  expiration 
of  two  months  from  the  ship's  report,  viz.  on  the  15th 
January,  1825. 

*'  The  defendants  were  sugar-brokers  in  the  city  of 
London,  employed  by  Le  Cointe  ^  Co.  to  sell  the  sugars 
in  question,  and  had  advanced  Le  Cointe  if  Co.  sums  of 
money  on  account  thereof  at  the  times  the  bills  of  lading 
were  delivered  to  them  as  aforesaid. 

**  The  defendants,  in  their  account  with  Le  Cointe  ^ 
Co.,  debited  them  with  the  amount  of  payments  made  by 
the  defendants  in  respect  of  the  sugars,  and  paid  over  to 
the  assignees  of  Le  Cointe  Sf  Co.  (subject  to  the  decision 
of  this  question)  the  balance  of  the  proceeds  of  the  sale  of 
the  sugars,  after  deducting  such  payments,  and  the  charges 
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1826         of  salee,  and  also  after  deducting  the  adtanees  which  they 
r*""^  had  made»  and  the  amount  of  the  freight  daimed  in  the 

V.  present  action/* 

The  question  for  the  opinion  of  the  Court,  under  the 
above  circumstanoesy  was — Whether  the  plaintiff  was  en- 
titled  to  recover  the  whole  or  any  part  of  the  sum  of 
I26k  I9s.  4dL,  and  the  verdict  waa  to  be  entered  accord- 
ingly. 
The  case  now  came  on  for  argument. 


Mr.  Serjeant  Wilde,  for  the  plaintiff.^— The  fiicts  are 
few  and  clear^  The  sngars  were  by  the  bills  of  lading 
node  deliverable  to  Messrs.  Le  Cointe  ^  Co.,  the  con- 
signees, or  their  assigns,  he  or  they  paying  freight  for  the 
same.  The  defendants  received  them  with  notice  that  the 
freight  was  unpaid.  The  fact  of  the  plaintiff's  brokers 
having,  in  the  first  instance,  made  application  for  payment 
of  freight  to  Le  Coinie  ^  Co.,  cannot  affect  his  right  as 
against  the  holder  of  the  bills  of  lading,  they  not  being  then 
aware  that  they  had  been  indorsed  by  Le  Coinie  Sf  Co.  to 
the  defendants.  The  case  of  Cock  v.  Taylor  (a),  is  an  au- 
thority in  point.  There,  the  master  of  a  ship  having,  by 
the  bill  of  lading,  contracted  with  the  shippers  to  deliver 
the  cargo  to  certain  persons,  or  their  assigns,  he  or  theff 
paying  freight  for  the  same — ^it  was  held  that  the  demand- 
ing and  taking  of  such  goods  from  the  master  by  a  pur- 
chaser and  assignee  of  the  bill'  of  lading,  the  freight  not 
having  been  paid,  was  evidence  of  a  new  contract  and  pro- 
mise on  the  part  of  such  purchaser,  as  the  ultimate  ap* 
pointee  of  the  shipper  for  the  purpose  of  delivery,  to  pay 
the  frieght;  and  that  he  was  liable  for  the  amount  in  an 
action  of  indebitatus  assumpsit  brought  against  him  by  the 
ship-owner.  Lord  EUenborough  there  said :  *'  It  appears  to 
me,  that,  though  there  were  no  original  privity  of  contract 
between  these  parties  for  payment  of  the  freight,  yet  the  tak- 

(ii)  13  East,  399. 


Keublb. 


IN  THE  SIXTH  AMD  SEYfiKTH  YEARS  OF  GEO.  IV.  S55 

ing  of  the  goods  from  the  ship  by  the  purchaser  under  the        1826. 
bin  of  lading,  is  evidence  of  a  new  agreement  by  him,  as  the      ^ouoIll 
ultimate  appointee  of  the  shippers  for  the  purpose  of  deli*      _  v. 
very,  to  pay  the  freight  due  for  the  carriage  of  such  goodsj 
the  delivery  of  which  was  only  stipulated  with  the  shippers 
to  be  made  to  the  consignees  named  in  the  bill,  or  their 
assigns,  he  or  they  paying  freight  for  the  said  goods.**  And 
Mr.  Justice  Le  Blanc  said :  "  The  purchaser  must  have 
understood  at  the  time,  that  the  goods  were  liable  to  be 
detuned  for  the  payment  of  the  freight,  if  it  were  not  paid 
before  delivery;  and  his  receiving  them  from  the  master, 
and  the  master's  parting  with  his  lien,  and  giving  them  up 
to  the  purchaser  at  his  request,  is  evidence  of  a  new  con** 
tract  between  them,  that  the  purchaser  would  pay  the 
freight.*'     By  the  act  for  regulating  the    West  ImHa 
Docks  (a),  goods  in  the  Docks  are  to  be  considered  in  the 
same  situation  with  respect  to  freight,  as  goods  on  board 
ship.     The  mere  act  of  taking  off  the  stop  which  had 
previously  been  placed  on  the  goods,  only  amounted  to  an 
assent  on  the  part  of  the  plaintiff,  that  they  should  be  de* 
livered  according  to  the  terms  of  the  bilk  of  lading.     The 
case  of  Cock  v.  Taylor  was  confirmed  by  that  of  Bell  v. 
Kymer  (6).    In  the  latter  case,  it  was  held  that  the  indor- 
see of  a  bill  of  lading  which  directed  goods  to  be  deliv- 
ered to  order,  or  to  assigns ,  paying  freight ,  was  liable  for 
tke  freight,  though  he  was  only  acting  as  broker  for  the 
consignee,  and  though  twelve  months  bad  elapsed  since 
the  landing  of  the  goods,  without  aay  demand  for  freight, 
he  being  bound  not  to  deUvor  the  goods  till  he  knew  that 
the  freight  had  been  paid. 

The  Court  called  on — 

Mr.  Serjeant  Taddy,  for  the  defendants. — Freight  can 
only  be  demanded  by  virtue  of  a  contract.    The  liability 

(a)  39<5co.  3,  c.  Ixix  '•>  1  Marsh.  14C;  S.  C.  6  Taunt,  477- 
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1826.        thus  created  cannot  be  transferred  firom  one  to  another. 
DouoALL      ^^®  ship-owner  contracts  with  the  shipper  for  payment  of 
V.  freight^  and  may  detain  the  cargo  until  payment.    In  sofne 

cases^  the  owner  being  without  remedy  against  the  original 
contractor,  it  has  been  holden  that  the  party  receiving 
the  goods  is  liable.  Cock  v.  Taylor  was  decided  on  tfiat 
ground.  That  case  came  under  the  consideration  of  the 
Court  in  Wilson  v.  Kymer  {a),  which  is  similar  to  the  pre- 
sent, and  the  Court  said  that  they  would  not  go  beyond 
that  case.  In  Wilson  v.  Kymer ^  the  consignees  of  a  West 
India  cargo,  deliTerable  by  bill  of  lading  to  them  or  their 
assigns,  he  or  they  paying  freight  for  the  same,  indorsed 
it  to  the  defendants,  their  brokers,  for  advances  made  by 
them..  On  its  arrival,  the  cargo  was  landed  at  the  West 
India  Docks,  in  the  names  of  the  consignees,  but  was  en- 
tered by  the  defendants  at  the  Custom-House,  in  their 
own  names*  The  defendants  afterwards  obtained  delivery 
from  the  West  India  Docks  under  an  order  from  the 
consignees,  and  not  under  the  bill  of  lading.  It  was  at 
first  held,  that  the  receipt  of  the  cargo  by  the  defend- 
ants, under  the  order  of  the  consignees,  was  not  a  saffl- 
^nt  ground  to  raise  an  implied  assumpsit  on  their  pbrt 
to  pay  the  freight:  but,  as  it  afterwards  appeared,  frotti 
the  previous  dealings  between  the  parties,  that  the  de- 
fendants had  been  in  the  habit  of  receiving  goods  inkhe 
same  manner,  and  paying  the  freight  for  them,  it  was  con- 
sidered sufficient  to  raise  such  an  implied  assumpsit.  Ih 
Cock  V.  Taylor,  the  defendant  received  the  goods  as  a 
purchaser  of  the  bill  of  lading.  Here,  the  defendants  dM 
not  receive  the  goods  under  the  bills  of  lading;  they 
received  them  as  the  agents  of  X^  Cointe  %  Co.,  by  virtue 
of  the  order  of  Messrs.  Robinson  Sf  Co.  In  Moorsom  v; 
Kymer  {b),  a  ship  was  chartered  on  a  voyage  out  and 
home,  for  a  specified  time,  at  a  certain  rate  of  paymenft  on 

F 

(a)  1  Mau.  &  Sehv.  157.  {h)  2  Mau.  &  Sehv.  303. 
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the  homeward  cargo,  in  fuU  for  the  hire  of  the  ship  for  the         1826. 
time,  to  be  paid,  in  part  by  an  advance  on  the  ship's  clear-      i>ocGALf. 
ing  for  the  outward  voyaire.  and  the  rest,  on  her  return,  «• 

"^    o  Kemble. 

by  bills  payable  at  a  future  day.  On  loading  the  home- 
ward cargo,  a  bill  of  lading  was  signed,  to  deliver  the 
goods  to  the  charterers,  or  their  assigns,  he  or^hey  pay- 
ing freight  for  the  said  geods,  as  per  charter-party — it 
was  held,  that  the  indorsees  of  the  bill  of  lading,  for  valu- 
able consideration,  were  not  liable  to  the  ship-owner,  upon 
an  implied  assumpsit  to  pay  the  freight  arising  out  of  the 
receipt  of  the  goods  under  the  bill  of  lading.  The  liability 
of  the  consignee,  of  a  bill  of  lading  rests  on  the  custom  of 
trade,  Roberis  v.  Holt  (a),  and  is  confined  to  the  original 
contracting  parties.  Here,  the  parties  liable  were  Le 
Cainie  ^^  Co.,  and  the  application  was  first  made  to 
them.  Had  they  been  sued,  they  could  not  have  de- 
fended the  action  on  the  ground  of  their  having  hand- 
ed over  the  bills  of  lading  to  the  present  defendants, 
who  were  mere  brokers.  Besides,  the  declaration  is  not 
firamed  with  reference  to  a  special  contract;  and,  as  the 
contract,  if  any,  was  a  special  engagement  to  pay  the 
freight  by  a  bill  at  ninety  days'  sight,  the  general  count 
on  an  indebitatus  assumpsit  is  insuflBcient 

Lord  Chief  Justice  Best.— The  justice  of  the  case  is 
clearly  with  the  plaintiff^,  and  our  judgment  will  not  be 
inconsistent  with  any  of  the  previous  decisions.  The  facts 
of  the  case  are  shortly  these:  The  plaintiff,  a  ship-owner, 
brought  goods  from  the  West  Indies  to  this  country,  on 
freight;  by  the  bills  of  lading,  the  goods  were  made  de- 
liverable to  the  consignees,  or  their  assigns,  he  or  they 
paying  freight  for  the  same,  and  the  defendants  acted  as 
the  brokers  of  the  consignees.  On  the  part  of  the  defend- 
ants, it  has  been  contended,  that  the  original  contract  for 
the  payment  of  freight  was  made  with  Le  Cointe  %  Co.,  the 

(a)  2  ShQjv.  44?. 
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1B26.        c(uisigneeS|  and  that  the  defendants^  particularly  as  ihey 

DouoALL      ^^^^  ^^^y  ^^^  brokers  or  agents  otLeCoinie  ^  Co.,  could 
••  not  be  charged  by  the  mere  assignment  of  the  bills  of 

lading  to  them.    The  bills  of  lading  are  not  the  founda- 
tion of  the  contract  for  payment  of  freight,  they  are  on* 
ly  receipts  for  the  goods,  which  the  master  of  the  ves* 
sel  thereby  undertakes  to  deliver  to  the  legal  holders,  or 
aasigna,  on  their  paying  the  freight  due;  and  be  has  a 
lien  on  the  goods  for  such  freight.    The  act  for  the  regu* 
lation  of  the  West  India  Docks  (a)  pkces  goods  landed  or 
warehoused  there,  in  the  same  situation,  with  regard  to 
the  clauns  of  the  shipowner  for  freight,  as  if  the  goods 
had  remained  on  board  the  vessel*    A  party  receiving  a 
bill  of  lading,  knowing  that  the  freight  remains  unpaid, 
receives  it  under  an  inqplied  contract  that  he  will  pay  the 
freight.    The  defendants  here  received  the  goods  by  vir- 
tue of  the  bills  of  lading,  with  notice  that  the  freight  had 
not  been  paidt    They  were  fully  apprised  of  the  terms  of 
the  bills  of  lading,  and  knew  the  amount  of  freight  due. 
Their  being  brokers,  and  having  advanced  money  on  the 
goods,  makes  no  difference.   They  should  not  have  advanc- 
ed to  LfC  Coinie  Sf  Co.  more  than  the  value  of  the  goods, 
subject  to  freight.    It  is,  in  fact,  imposing  no  hardship  on 
the  defendants  to  say  that  they  are  liable  for  the  freight; 
but  it  would  be  ain  extreme  hardship  on  the  plaintiff*,  were 
we  to  hold  that  he  was  not  entitled  to  recover  it  from  the 
parties  who  obtained  the  goods  under  the  bills  of  lading. 
The  case  of  Cock  v.  Taylor  appears  to  me  to  be  decisive. 
It  has  been  attempted  to  distinguish  tiiat  case  from  the 
present,  because  there  the  defendant  was  the  purchaser 
of  the  bill  of  lading.     In  Beli  v.  Kymer,  the  defendants 
were  merely  brokers,  and  Lord  Chief  Justice  Gibbe  said  (6) : 
**  The  holders  of  a  bill  of  lading  are  bound  to  know  that 
they  are  liable  for  the  freight."    As  to  the  application  for 
payment  of  the  freight,  which  was  made  on  the  part  of  the 

(a)  4  Geo.  4,  c.  24,  s.  S3.  {b)  1  Marsh.  149. 


V. 

Kemblb. 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO.  IV.  ^59 

plaintiff  to  Le  Cointe  ^  Co.,  no  argument  arises  out  of  1B26. 
that,  to  favour  the  defendants;  for  the  plaintiff  was  not  dooq^l, 
then  aware  that  the  bills  of  lading  had  been  indorsed  by 
Le  Cointe  ^  Co.,  and  therefore  acted  in  ignoriEuice.  JVil- 
eon  T.  Kymer  is  distinguishable  from  the  present  case,  in- 
asmuch, as  there  the  defendants  did  not  obtain  the  goods 
under  the  biQ  of  lading,  but  under  an  order  from  the  con- 
signees; and  Lord  EUenborough  said  (a):  **  There  is  cer- 
tainly one  circumstance  in  this  case  which  forms  a  material 
distinction  between  this  and  the  case  of  Cock  v.  Taylor, 
and  which  seems  to  influence  the  judgment  of  my  bre- 
thren; and,  therefore,  I  wish  the  case  to  go  to  a  new  trial, 
in  order  to  inquire  into  the  fact  on  which  that  distinction 
is  founded;  and  then,  if  it  should  be  deemed  necessary, 
to  consider  further  of  that  distinction.  The  circumstance 
is  this,  that,  in  Cock  v.  Taylor,  the  goods  were  delivered 
under  the  bill  of  lading  only;  here,  they  were  delivered 
to  the  defendants,  who  were  entitled  to  have  them  under 
the  bill  of  lading,  and  might  have  enforced  their  delivery 
under  it,  and  from  whom  they  might  have  been  withheld 
untQ  the  freight  was  satisfied:  but  it  is  said,  they  obtained 
possession  of  them  under  an  order  for  delivery  from  the 
consignees,  which  imports  that  the  consignees  still  con- 
tinued the  proprietors,  and  not  under  the  bill  of  lading, 
although  they  were  indorsees  of  the  bill  of  lading  at  the 
time.  Then,  the  question  is,  can  the  law  extend  the  lien 
as  against  persons  who  do  not  claim  in  that  character  un- 
der which  they  would  be  liable  for  freight,  vix.  as  indor- 
sees of  the  bill  of  lading,  but  as  the  agents  of  the  con- 
signees, so  as  to  make  the  parting  with  the  lien  to  them  a 
ground  of  consideration  for  an  implied  assumpsit  by  them 
to  pay  the  freight?  That  would  be  carrying  the  law  one 
step  further  than  was  done  in  Cock  v.  Taylor;  and,  in  a 
case  of  lien,  we  should  be  anxious  to  tread  cautiously,  and 
on  sure  grounds,  before  we  extend  it  beyond  the  limits  of 

{h)  1  Mau.  &  Selw.  164. 
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1»26.        decided  cases/'  And  Mr.  Justice  £ayfey  said  (a): «'  I  tbkik 
DouoALL       ^^  ^*  ^^^  ^^^  rightly  decided.    In  that  case,  the 
v.  defendant  received  the  iroods  as  a  purchaser  of  the  bill  of 

lading,  making  that  his  title  to  them,  and  virtually  consent- 
ing that  his  name  should  be  pledged  to  the  owner  for  the 
freight;  but,  here,  it  seems  to  me,  the  defendants  never 
did  consent  to  that;  but,  standing  in  a  situation  in  which 
the  owners  might  haVe  had  their  names  pledged  if  they 
had  claimed  under  the  bill  of  lading,  they  adopted  the  al- 
ternative in  which  their  names  were  not  to  be  pledged  to 
the  owners.*'  In  Moorsom  v.  Kymer^  the  special  contract 
created  by  the  charter-party  repelled  the  inference  of  an 
implied  contract;  and  Mr.  Justice £& Blanc  there  said  (&); 
**  The  late  decision  of  Cock  v.  Taylor  has  been  pressed  up- 
on us,  but  it  does  not  appear  that  any  charter-party  existed 
in  that  case ;  the  defendant  claimed  the  goods  under  the  b31 
of  lading,  but  it  did  not  appeair  that  the  party  under  whom 
he  claimed  was  liable  in  any  way  whatever;  so  that,  there, 
if  the  defendant  was  not  liable,  it  did  not  appear  that  the 
owner  of  the  ship  bould  have  resortied  to  any  oth^r  per- 
son. Thetisfore,  taking  that  to  be  an  authority,  thsit, 
where  the  ship  i^  a  general  ship,  and  there  is  no  cither  io 
whom  the  party  can  have  resort,  the  law  will  imply  a  pro- 
mise, in  order  to  prevent  a  failure  of  justice.**  S6,  here, 
to  prevent  such  failure,  we  must  imply  a  promise.  With 
respect  to  the  form  of  the  pleadings — on  the  authority 
of  Cock  V.  Taylor t  where  the  declaration  contained  only 
the  common  indebitatus  count  for  freight,  as  here,  I  am  of 
opinion  that,  the  contract  being  executed,  it  was  not  ne- 
cessary to  declare  specially. 

Mr.  Justice  Park. — Ev^ry  argument  that  has  been 
urged  on  the  part  of  the  defendants  in  this  case,  has  been 
before  urged  in  vain.  It  has  been  supposed  that  Wil- 
son V.  Kymer  is  at  variance  with  Cock  v.  Taylor;  but  the 
circumstances  were  different.     Mr.  Justice  Bayley,  in 

(a)  I  Mau.  &  Sclw.  166.  (b)  2  Mau.  &  Selw.  316. 
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Moorsom  ▼.  Kgmer,  said  (a),  that  Wilion  v.  Kymer  was  de*         1826. 
cided  entirely  on  the  usage  of  trade.     Cock  v.  Taylor  has      DovQ^ti. 
never  heen  questioned.      Unlesswe  overturn  it,  as  well  as  ^' 

JSetf  V.  Kymer ^  our  judgment  must  be  for  the  plaintiff. 
Bell  V.  Kymer  was  decided  by  thai  very  eminent  commer- 
cial kwyer.  Lord  Chief  Justice  Gibis. 

Mr.  Justice  Burrough.— >Had  I  been  a  Judge  of  the 
Court  of  King's  Bench  at  the  time  Cock  v.  Tayhr  was 
decided,  I  should  have  said  that  a  general  indebitatut  as* 
sumpsil  would  not  lie.  I  think  it  of  the  very  essence  of 
the  law  to  adhere  to  strict  forms;  I  cannot  thinli  them  un- 
important. The  form  of  the  bill  of  lading  is  intended  for 
the  security  of  the  ship-owner,  who  is  not  bound  to  part 
with  the  goods  until  the  freight  i^  paid;  but,  if  he  en- 
trusts a  party  with  them,  that  will  raise  a  sufficient  implied 
contract:  and  in  such  a  case,  the  contract  should  be  de- 
clared on  specially.  The  general  indebitatus  assumpsit  as 
on  an  executed  consideration  can  only  lie  as  between  the 
original  parties.  Here,  the  defendants  are  not  connected 
in  any  way  with  the  original  contract,  except  by  the  in- 
dorsement of  the  bills  of  lading,  which  is  no  transfer  of 
the  liability  of  the  first  contractors.  If  this  point  had  been 
new,  I  should  have  been  of  opinion  that  the  action  was 
Dot  maintainable  upon  this  general  form  of  declaring;  bu(, 
aa  the  matter  has  already  been  decided  in  Cock  v.  Taylor, 
which  has  not  been  over-ruled,  I  feel  myself  bound  to  abide 
by. that  decision. 

Mr.  Justice  Gaselee. — We  are  not  called  upon  for  the 
first  lime  to  decide  whether  or  not  it  be  necessai-y  to  de- 
clare specially  iii  a  case  of  this  sort.  The  authority  of  Cock 
V.  Taylor  has  never  been  called  in  question.  I  therefore 
concur  with  the  rest  of  the  Court  in  thinking  that  we  must 
be  governed  by  it  in  this  instance. 

Judgment  for  the  plaintiff. 
(«)  2  Mau.  &  Selw.  32a 
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Tr'uiay,  BuTTERY  V,  MaRY  RoBINSON. 

l\b,  3rd. 

A  testator  de-  JloIS  wRs  an  action  of  replevin.    The  defendant  avow- 

his  wiferfor  life,  ^ — That  onc  Matthew  Robinson  was  seised  in  his  de- 

remaioder  to  his  mesne  as  of  fee  of  the  premises  in  which  &c.,  and  that 


sons,  in  fee, 


"  subject  10,  and  he  duly  made  his  will^  by  which  he  gave  and  devised  them 

chargeable  with,  ^^  ^^  ^^^9  Jane  Robinson,  for  life,  remainder  to  the  tes- 

Ihe  yeLTy  Tern  ^^^^^  ^^^'  "*  *^'  "  ^^  sul^ect,  nevertheless,  to,  and 

®'  */""/r  ^V"  charged  and  chargeable  with,  the  payment  of  the  yearly 

ant  and  her  as-  rent  or  sum  of  SOL  stcrluig  then  and  there  devised  and 

iife!!L^"^  a '  given  by  the  said  Matthew  Robinson  to  the  defendant  Mary 

Umd^and  that  ^o^^<^^  ^^^  ^^^  Bssigns,  during  the  term  of  her  natural 
the  defendant  life,  to  be  paid  by  hiSj  the  testator's,  said  wife^  so  long  as 
for  arrears.         she  should  live,  and,  after  her  decease,  to  be  paid  by  his 

said  sons,  equally  between  them,  by  four  equal  quarterly 
payments,  the  first  payment  thereof  to  begin  and  be  made 
at  the  end  of  three  calendar  months  next  after  his,  the  said 
testator's,  decease." 

There  was  a  second  avowry,  in  which  it  was  alleged, 
that  Matthew  Robinson,  the  testator,  devised  two-thirds 
of  the  premises  in  question  to  his  wife,  for  life,  remainder 
to  his  sons,  in  fee,  subject  to  the  same  charge;  and  that 
two  years'  rent  were  in  arrear. 

The  plaintiff  pleaded  in  bar — '^  That  the  said  Matthew 
Robinson  did  not  give,  in  or  by  his  said  will,  any  power 
or  right  of  distress,  nor  is  any  clause  or  power  of  distress 
therein  contained,  to  enable  the  defendant  to  levy  any 
arrears  of  the  said  yearly  rent  or  sum  so  given  and  be« 
queathed  to  her  by  the  said  will,  as  aforesaid,  in  case  such 
yearly  rent  or  sum  should  at  any  time  be  in  arrear." 

To  this  plea,  the  defendant  demurred  generally ;  and 
the  plaintiff  joined  in  demurrer. 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Spankie  being  about  to  argue  in  support 
of  the  demurrer,  the  Court  called  on — 
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Mr.  Serjeant  Peake  to  support  the  plea. — By  the  com- 
mon law,  a  distress  for  rent  in  arrear  could  only  be  support- 
ed in  the  cases  of  a  rent-service,  or  a  rent-charge,  where  a 
power  of  distress  was  given  by  the  grant  creating  such  rent; 
and  without  such  a  special  reservation,  no  distress  could  be 
made  for  a  rent-charge.  This  is  not  the  case  of  a  rent-seek, 
which  might  have  b^en  distrained  for  under  the  5th  section 
of  the  statute  4  Geo*  2,  c.  S8  (a).  It  is  a  mere  personal  charge 
on  the  party  in  possession  of  the  land,  for  the  payment  of 
the  annuity,  so  long  as  he  continues  to  occupy.  Although, 
in  case  of  default  of  payment,  equity  might  relieve  the  an- 
nuitant, still,  under  the  terms  of  the  will,  the  rent  cannot 
be  distrained  for.  In  Bradbury  v.  Wright  (i),  it  was 
held,  thai  a  distress  was  not  incident  to  a  fee-farm  rent,  as 
such,  except  the  oase  were  brought  within  the  0th  section 
of  the  statute  4  Geo.  8,  c.  S8. 


1826. 

Buttery 
Robinson. 


Lord  Chief  Justice  Best. — The  annuity  or  rent  in  this 
case  bequeathed  by  the  testator*s  will,  is  a  direct  charge 
upon  the  land,  and  not  a  mere  personal  charge  on  the  oc- 
cupier. The  premises  are  expressly  devised  "  subject  to, 
and  charged  and  chargeable  with,  the  payment  of  the  year* 
ly  rent  or  sum  of  20/.  to  the  defendant  and  her  assigns, 
during  the  term  of  her  natural  life." 

The  rest  of  the  Court  concurring — 

Judgment  for  the  avowant. 


{a)  Which — after  redtiog  that 
the  remedy  for  recovering  rents- 
seek,  rents  of  assize,  and  chief 
rents,  are  tedious  and  difficult — 
enacts,  '^  that  all  and  every  per* 
son  or  persons,  bodies  politic  and 
corporate,  shall  and  may  have  the 
like  remedy  by  distress,  and  by 
impounding  and  selling  the  same, 
in  cases  of  rent-seek,  rents  of  as- 


size, and  chief  rents^  which  havs 
been  duly  answered  or  paid  for 
the  space  of  three  years,  within 
the  space  of  twenty  years  before 
the  first  day  of  the  then  session  of 
Parliament,  or  shall  be  thereafter 
created,  as  in  case  of  rent  reserved 
upon  lease;  any  law  or  usage  to  the 
contrary,  notwithstanding." 
{h)  2  Doug.  624. 
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JS±'.  Smith  r.  Flower. 

The  plaintiff       J  HIS  was.  an  action  of  replevin  for  taking  the  plaintilTs 

prescribed  for  a     '  *  i^^i  •     t  • 

right  of  sole  pas-  Cattle.    The  aefendant,  m  b^s  i^yowry,  allegea,  that  he  was 

feast  of  ^/  ^  lawfully  possessed  ,of  a  certain  close  of  pasture  land  called 

r*am«  until  the  Prior's  Wood  close;  and  that,  because  the  plamtiflF's  catUe 

every  year:"—  were  wroBgfully  depasturing  there,  he  took  them  as  for  and 

right'ciainied  in  the  name  of  a  distress  for  the  damage  so  done  and  doing* 

Jwe^rigSri^"^'  The  plaintiff,  by  his  pleas  in  bar,  prescribed  for  the 

commencement  ri^bt  of  solc  feeding  and  depasturing  his  catde  in  the  said 

and  conclusion 

must  have  re-     clo^e  in  which  &c.,  from  the  feast  day  of  Si.  Thomas  un* 

TWr'?  ^'y,    til  the  18th  of  April,  yearly  and  every  year. 

old  stile ;  and         ^^  the  trial,  before  Mr,  Justice  Gaselee,  at  the  last  Sum" 

that  the  descnp-  '  ' 

tion  of  **  the  mcT  Assizcs  for  the  county  of  Somerset,  several  deeds  were 
Thomas"  gene-  produced  ou  the  part  of  the  plaintiff  (one  of  the  year 
fide^ntT"  '"^*    ^^^y^  wieiein  the  right  daimed  was  described  as  com- 

mencHig  on  Si.  Thomas's  day  and  ending  on  the  18th  ApriL 
Se^verai  witoesaes  were  called  for  the  purpose  of  proving  the 
mode  in  which  this  right  had  for  a  number  of  years  been 
ejiereified  by  the  plaintiff;  but  the  evidence  as  to  the  pre- 
cipe time  of  bis  turning  in  catde  was  somewhat  conflicting. 
'jPhe  lefirned  Judge  directed  a  nonsuit,  the  right  being 
laid  in  the  plosdings  as  commencing  from  St.  Thomas's 
day  generaUyi  and  that  proved  being  an  immemorial  right, 
and  oonsequeolly  having  relation  to  Si.  Thomas's  day,  old 
stile.  Leave  was,  howev^,  reserved  to  the  plaintiff  to  mOve 
to  set  aside  the  nonsuit,  and  enter  a  verdict,  if  the  Court 
should  think  the  description  sufficient. 

Mr.  Serjeant  Taddjf,  accordingly,  in  the  course  of  the 
last  Terrn^  obtained  a  rule  nisL  He  submitted,  that  the 
altemtion  of  the  calendar  by  the  statute  (a)  could  not 


(a)  24  Geo.  2,  c.23»  (*  3,  which     fixed  feast  days,  hdy-days,  and 
enacts,  *^  that  all  and  every  the     &8t  days,  wluch  are  now  kept  and 
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have  the  efiect  of  altering  the  descriptions  of  the  several 
feast  days;  and  that^  from  the  nature  of  the  right  daimed, 
and  of  the  documentary  eTidence  oflfered  in  support  of  it, 
the  day  referred  to  must  necessarily  mean  St  Thomait 
day,  old  sdle:  and  he  cited  the  cases  of  Doe  d.  Hall  v. 
Benton  (a),  where,  on  a  parol  demise,  to  commence  from 
Lady-Day 9  evidence  of  the  custom  of  the  country  was  held 
to  be  admisrible,  to  shew  that,  by  Lady^Day^  the  parties 
meant  old  Lady-Day  f  and  Doe  d.  Hinde  v.  Vince  (6),  where 
it  was  hdd,  that,  if  a  tenant  from  year  to  year  hold  from 
old  Michaelmas^  a  notice  to  quit  at  Miehaelmas  generaDy, 
is  good.  Lord  Chief  Baron  Macdonald  saying,  that  evi- 
dence  was  receivable  to  shew  in  what  sense  the  word 
Michaelmas  was  used  between  the  parties. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  feast  day 
of  SL  Thomas  mentioned  in  the  pleas  must  necessarily 
be  taken  to  mean  that  which  is  now  understood  as  St. 
Thomas's  day,  vix.  the  day  fixed  by  the  statute,  not  that 
which  formerly  was  St*  Thomas's  day;  and,  as  the  right 
claimed  by  the  plaintiff  is  an  antient  immemorial  right,  the 
evidence  of  course  applied  to  SU  Thomases  day,  old  stile ; 
thus,  there  was  a  fiital  variance  between  the  right  pre- 
scribed for  and  that  proved.  The.  nonsuit,  therefore, 
must  stand;  for,  if  the  verdict  were  entered  for  the  plain-- 
tiff,  the  record  in  this  case  would  be  evidence  of  the  ex- 
istence of  a  right  of  pasture  from  the  21st  oi  December, 


lft26. 


observed  by  the  church  of  £/jg- 
hnd:  and  also  the  several  solemn 
days  of  thanksgiving,  and  of  fast- 
ing and  hunuliation,  winch,  by 
injitne  of  soy  act  of  Parfiament 
now  in  being,  are,  from  time  to 
time,  to  be  kept  and  observed, 
shall  be  kept  and  observed  on  the 
respective  days  marked  for  the 
celebration  of  the  same  in  the 


new  calendar,  that  is  to  say,  on 
the  same  respective  nominal  days 
on  which  the  same  are  now  kept 
and  observed,  but  which,  accord- 
ing to  the  alteration  by  this  act 
intended  to  be  made,  will  hiq^pen 
eleven  days  sooner  than  the  same 
now  do." 

(a)  4  Bam.  &  Aid.  588. 

{h)  2  Campb.  256. 
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1826.  which  would  be  totally  inconsistent  with  the  prescripdve. 
right  evidenced  by  the  deeds,  which  was  eleven  days 
earlier.  In  Hockin  v*  Cooie  (a)  it  was  held,  that  a  con- 
tract to  sell  com  at  a  certain  price  per  bushel,  must 
be  taken  to  mean  the  Winchester  (then  the  statutable 
bushel  (£),)  and  would  not  be  supported  by  evidence  of  an 
agreement  to  sell  by  some  other  measure.  In  Doe  d» 
Spieer  v.  Lea  (c),  it  was  decided,  that  a  lease  of  lands,  by 
deed,  since  the  new  stile,  to  hold  from  the  feast  of  ^S!^ 
Michael,  must  be  taken  to  mean  from  new  Michaelmas^ 
and  camaot,  by  extrinsic  evidence,  be  shewn  to  refer  to  a 
holding  from  old  Michaelmas.  In  Doe  d.  Hinde  v.  Vinee, 
the  meaning  of  the  notice  was  ascertained  by  the  com- 
mencement of  the  tenancy..  On  principle,  therefore,  and 
on  authority,  the  nonsuit  in  this  case  is  correct. 

Mr.  Seijeant  Toddy,  in  supportof  bis  rule. — ^The  de- 
scription of  the  feast  day  of  Si*  Thomas  generally  on  the 
record,  is  sufficiently  supported  by  the  evidence*  The 
day  must  be  taken  with  reference  to  the  prescriptive  right 
claimed,  by  which  clearly  the  old  stile  was  intended. 
There  was  no  necessity  for  statii^  on  the  record  the  sta- 
tutory alteration  in  the  almanack ;  th^  Court  must  take 
judicial  notice  of  it.  By  an  express  contract,  parties 
may  bind  themselves  either  according  to  the  old  or  the 
new  computation  of  time;  and  evidence  maybe  given  of 
the  intent  of  the  parties.  Here,  the  intent  is  clearly  mani- 
fested by  the  documentary  evidence  on  which  the  plain- 
tiff's claim  chiefly  rested ;  he  is,  therefore,  entitled  to  have 
a  verdict  entered  for  him. 

Lord  Chief  Justice  Best.— The  plaintiff  in  this  case 
claims  a  right  of  sole  feeding  and  depasturing  hh  cattle  on 
a  certain  close,  from  the  feast  day  of  5*^.  Thomas  until 


(a)  4  Term  Rep.  314.  (6)  But  see  the  statute  5  Geo.  4,  c.  74. 

(c)  11  East,  312, 
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the  18th  of  Aprilf  in  every  year.  This  right  he  claims 
by  virtue  of  a  prescription,  which  supposes  an  antient 
grant.  A  prescriptive  right,  therefore,  having  reference 
to  an  antient  grant,  necessarily  implies  the  old  division  of 
time.  In  a  deed  made  subsequently  to  the  passing  of  the 
statute  24  Geo.  2,  the  new  stile  undoubtedly  must  be  un- 
derstood ;  but  deeds  made  before  that  statute  must  refer 
to  the  old  stile*  In  Doe  d.  Spieer  v.  Lea,  the  Court  of 
King's  Bench  was  of  opinion  that  no  extrinsic  evidence 
could  be  given  to  explain  the  time  of  holding  stated  in  the 
deed,  which  must  be  taken  to  be  from  new  MickaeknaSt 
since  the  act  for  altering  the  stile,  unless  there  had  been 
any  reference  in  the  deed  itself  to  a  prior  holding.  In 
this  case,  the  prescription  implies  an  immemorial  right, 
which  of  course  had  existence  before  the  statute.  The 
difficulty  as  to  the  18th  of  April  may  be  solved  in  the 
same  manner.  This  will  not  in  any  degree  a£Eect  the 
rights  of  the  parties;  for,  by  the  fifth  section  of  the  sta- 
tute (a)  it  is  provided,  that  the  act  shall  not  have  the 


1826. 


(a)  Wluch,  after  reciting,  *'  that, 
according  to  divers  customa*  pre- 
scriptioDS  and  usages,  in  certain 
places  within  this  kingdom,  cer- 
Udn  lands  and  grounds  are,  on 
particular  nominal  days,  and  tiroes 
in  the  year,  to  be  opened  for  com- 
mon of  pasture  and  other  pur- 
poses; and,  at  other  times,  the 
owners  and  occupiers  of  such 
lands  and  grounds  have  a  right  to 
inclose  or  shut  up  the  same,  for 
their  own  private  use;  and  there 
is,  in  many  other  instances,  a  tem- 
porary and  distinct  property  and 
right  vested  in  different  persons, 
in  and  to  many  such  lands  and 
grounds,  according  to  certain  no- 
minal days  and  times  in  the  year; 
and  that  the  anticipating  or  bring- 


ing forward  the  wA  nooiinal  days 
and  times  by  the  space  oteieven  days, 
according  to  the  said  new  method 
of  supputadon,  might  be  attend- 
ed >vith  many  inconveniencefl^— 
enacts*—"  That  nothing  in  this  act 
shall  extend,  or^be  construed  to 
extend,  to  accelerate  or  anticipate 
the  days  or  times  for  the  opening, 
inclosing,  or  shutting  up  any  such 
lands  or  grounds  as  aforesaid,  or 
the  days  or  times  on  which  any 
such  temporary  or  distinct  pro- 
perty or  right  in  or  to  any  such 
lands  or  grounds  as  aforesaid  is 
to  commence;  but  that  all  such 
lands  and  groands  as  aforesaid 
shaU,  from  and  after  the  passing 
of  this  act,  be  from  time  to  time 
respectively  opened,  inclosed,  or 


»• 
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effect  of  accelerating  or  anticipating  the  days  or  tiKhes  for 
the  opening,  inclosing,  or  shutting  up  connnon  lands  or 
grounds.  I  am,  therefore,  of  opinion  that  the  plaintiflTs 
right  is  wen  described  on  this  record,  and,  consequently, 
that  the  rule  for  setting  aside  the  nonsuit,  and  entering  a 
verdict,  must  be  made  absolute. 


Mr.  Justice  Pare. — It  is  impossible,  consistently  with 
common  sense,  to  come  to  a  conclusion  difierent  from  that 
of  my  Lord  Chief  Justice.  I  perfectly  agree  with  the 
Court  of  King's  Bench  in  Doe  d.  Spicer  v.  Ijca,  that  no 
extrinsic  evidence  can  be  given  to  explain  the  time  of 
holding  under  a  deed,  and  that  such  holding  mnst  have 
reference  to  the  new  stile,  unless  the  deed  clearly  refers 
to  another  deed  having  existence  before  the  alteration  by 
statute.  But  here,  the  suppdsed  deed  which  is  the  ^un- 
datioh  of  the  prescription,  can  oiily  refisr  to  the  old  4&e. 


»  

Mr.  Justice  BtrRROtJGH.— *The  prescriptive  right  whiA 

the  plaintiff  claims  is  from  St.  Thomaie  day,  as  it  elisleil 

before  the  statute.    It  is  an  immemorial  right  founded 

upon  a  sup][>osed  ahtieht  grant,  and  therefore  must  necw- 

sarily  refer  to  the  atitient  division  of  time.    AllegatioosA  4^ 

ihis  nature  must  be  taken  according  to  their  legal  eflSc^; 

There  will  be  nb  alteration  in  the  substantial  rights  M^dk 

parties. 


I  i 


.  I 


Mr.  Justice  0'ASELE£.-^The  greatest  difficulty  arts^ft 
as  to' the  18th  6(  April;  for  the  old  stile  would  of  tbHh^ 


•      I 


shut  up;  and  such  temporary  and 
distinct  property  and  right  in  and 
tt)  saeh  laadft  dkd  groonds  as 
aforesaid,  shaU  commence  and  be- 
gin upon  the  same  natural  days 
and  times  on  which  the  same 
riiould  have  been  so  rcspectiTeiy 


oj>ened,  inclosed,  or  -shut  up,  or 
would  have  commenced  or  bc^W^, 
hi^Bse  tbn  act  had  not  beeo  takdt, 
that  is  to  say,  eleven  days  later 
than  the  same  would  have  hap- 
pened, accHording  to  thcf  said  new 
account  and  snpputatioDfof  tiinc/* 
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<ei|4a%,  Template  both  the  commencemeiit  and  condusioD  of        )^^* 
the'tuoe  of  depasturbg.    Still,  however^  it  is  no  objection 
ihyit  ^  presoriptive  right  is  pleaded  in  too  limited  a  man- 
oec*    Upon  the  whole^  therefore,  the  safer  course  will  be 
to  bold  the  allegation  sufficient 

Rule  absolute. 


Wyndowe  »•  The  Bishop  of  Carlisle,  and  Fletcher.       «"/**?» 

X  ms  was  a  Quare  InnpedH.    In  the  last  Term,  the  de-  in  Ovorv  im- 
Andaat  obtained  judgment  as  in  case  of  a  nonsuit.    The  ^^  ^  end-  * 
ProtbonQtary  refused  to  tax  his  costs,  being  of  opinion  ||^J!^^^  ^ 
jtbut  none  weie  allowable  in  Qmre  hnpedii.  in  caie  of  a  noo- 

Mr.  Seijeant  Crpss  moved  for  a  rule  mti  to.  direct  the 
PcolboDotary  to  tax  the  defendant  his  costs, — By  the 
statute  4iJae.  1,  c.  S,  defendants  are  entitled  to  costs 
aBi^a.maisuit,  in  all  actionr  wherein  the jplaintiff  ox  de- 
|BaB4apt  might  have  costs,  in  case  judgment  should  be 
given  foj  him;  and  by  the  14  Gm.  9^  c  17,  costs  are 
jpv^tp  the  d^fend^nt  upon  a  judgment  as  in  case  of  a 
non^ilitf  iq  all  cases  where  he  would,  upon  nonsuit,  be 
entjitledt  tO:  the  same.  Damages  wei:e  first  given  to  a 
PJkMli^ff  in  Qmr€  ImpedU  by  the  statute  of  Westmin' 
iter  2  (a).  In  PilfokTs  case  {b)  it  is  said,  that,  where 
damages  are  newly  given  by  a  statute  subsequent  to 
the:StiUute  of  Gloucester  (c),  where  no  damages  were 
foimerly  recoverable,  ^he  plaintiff  can  only  recover  the 
damages  thereby  given,  and  no  costs,  unless  costs  were 
expressly  superadded  by  such  new  statute.  But,  in  com- 
n^nting  on  the  statute  of  Gloucester ,  Lord  Coie  says  (d): 
"  This  clause  of  the  statute  doth  extend  to  give  costs» 


(a)  13  Edw.  U  c  «6, 8. 3.  (c)  6  £dw.  1,  c.  1. 

{h)  10  Rep.  116  a.  (d)2  Init.  289. 
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1826. 
Wtndowe 

V. 

Th«  Bishop  of 
Carlisle. 


where  damages  are  given  to  any  demandant  or  plaintiff  in 
any  action,  by  any  statute  made  after  that  Parliament;** 
and  in  Jackson  t.  The  Inhabitants  of  Calesworth  (a),  Mr. 
Justice  BuUer,  speaking  of  this  passage,  says:  "  Lord 
CokCf  in  his  Second  Institute^  lays  down  a  rule  different 
from  that  in  PilfolcTs  case.'*  In  HuUock  on  Costs  (6),  it 
is  said :  ^'  Costs  were  recoverable  in  a  Quare  Impedit,  at  the 
common  law ;  and  the  reason  why  they  are  not  still  so  in  the 
cases  where  damages  are  given  by  the  statute  of  Westmin- 
sier  2f  is,  the  great  amount  of  those  damages :  but  both 
this  law  and  reasoning  seem  incorrect.  It  has  been  shewn, 
that,  at  the  common  law,  a  plaintiff  recovered  costs  in  no 
one  instance;  and,  as  no  damages  could  be  recovered  in  a 
Quare  Impedithe£ore  the  statute  of  Westminster  ^,  no  costs 
could  be  recovered  in  any  such  case  under  the  statute  of 
Gloucester;  and,  on  the  other  hand,  if  some  damages 
might  have  been  obtained  in  a  Quare  Impedit  before  the 
statute  of  Westminster  S,  that  act  would  have  been  aees^ 
mutative,  increasing  the  damages  where  some  were  before 
recoverable;  and  then,  however  large  or  exorbitant  those 
damages  might  be,  it  is  clear  that  costs  would  have  foU 
lowed  a  recovery."  The  rule  laid  dovm  in  Pilfold's  case 
has  been  considerably  narrowed  by  subsequent  decisions* 
In  Cressteell  v.  Hoghion  (c),  it  was  held,  that  a  party 
grieved,  who  recovers  damages  against  the  sheriff  for  not 
taking  bail  under  the  statute  2S  Hen,  6,  c.  9,  is  also  en* 
titled  to  costs.  In  Tyte  v.  Glode  (d),  it  was  decided,  that 
costs  are  due  to  a  plaintiff  who  recovers  treble  damages  in 
an  action  against  the  sheriff,  on  the  29  Eliz.  c.  4,  for  tak- 
ing more  than  the  fee  allowed  by  that  statute,  on  levying 
the  plaintiff's  goods  under  an  execution.  In  Witham  v. 
Hill,  Lord  Chief  Justice  Witles  said  (e),  that  he  consider- 


(a)  1  Term  Rep.  72. 
(6)  2nd  Edit.  p.  5. 
(c)  6  Term  Rep.  365. 


{(l)  7  Term  Rep.  267- 
(c)  2  Wils.  92. 
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ed  PUfold^s  case  as  a  very  extraordinary  one,  although 
he  would  not  over-rule  it«  as  he  thought  the  case  before 
him  distinguishable  from  it.  In  the  Mayor  of  Plymouth 
r.  Werring  (a),  it  was  held,  that,  where  a  penalty  is  given 
by  a  statute  (even  subsequent  to  the  statute  of  Gloucester) 
to  the  party  grieved,  be  is  entitled  to  costs  if  he  succeed; 
and,  if  he  be  nonsuited,  or  a  verdict  pass  against  him,  he  is 
liable  to  pay  costs  to  the  defendant,  either  under  the  23  Hen. 
8,  c.  15,  or  4  Jac.  I,  c.  3,  which  latter  statute  gives  costs 
to  the  defendant  in  all  cases  where  the  plaintiff  is  entitled 
to  costs  if  he  succeed.  Although  it  was  held  in  Thrtde  v. 
Tbe  Bishop  of  London  {b),  that  a  defendant  is  not  entitled 
to  costs  on  a  judgment  on  demurrer  in  Quare  Impedit,  yet 
that  decision  turned  on  the  statute  8  &  9  Wm»  S,  c.  11; 
and  Jackson  v«  The  Inhabitants  of  Calenoorth  was  not 
tbere  adverted  to.  In  Ward  v.  SneU,  Lord  Loughborough 
said  (c),  that  "  the  statute  of  Gloucester  is  a  remedial  act, 
and  ought  to  have  a  favourable  interpretation.**  Tbe 
defendant  in  this  case  is,  therefore,  clearly  entitled  to 
costs* 


1826. 

Wymdowb 

The  BUhop  of 
Carlisle. 


Lord  Chief  Justice  Best. — This  question  was  decided, 
after  very  great  consideration,  in  Pilfokts  case,  and  in 
T^rale  v.  The  Bishop  of  London.  In  the  former  of  those 
cases,  it  was  expressly  held,  that,  where  damages  are  new- 
ly given  by  a  statute  passed  subsequently  to  the  statute  of 
Gloucester,  the  plaintiff  cannot  recover  costs;  and  in  the 
latter,  that  a  defendant  is  not  entitled  to  costs  on  a  judg- 
ment on  demurrer  in  Quare  Impedit.  Where  no  damages 
are  given,  there  can  be  no  claim  for  costs :  and  in  Qwvre 
Impedity  the  plaintiff  recovers  no  damages,  but  only  a  pe- 
nalty of  two  years*  value  of  the  living.  In  the  cases  re- 
ferred to  damages  were  given ;  and  the  statute  of  Glou' 
cester  only  operates  to  give  costs  in  those  cases  where  a 


(«)  WiUes,  440. 


(b)  1  H.  Blac.  530. 


(c)  Id.  13. 
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1826.  plaintiff  was  entided  to  damages.    It  is  not  necessary  to  de« 

Wyhdowe  ^^®  ^"  ^^^  ^^^®»  whether  the  statute  of  Gloucester  extends 

*•  to  cases  wherein  damages  are  g^ven  by  subsequent  statutes, 

Carlisle,  for  no  Statute  has  gi7en  damages  in  Quare  ImpediU 

The  rest  of  the  Court  concurring — 

Rule  refused. 


F^f^fi.  Anoell,  Demandant ;  Angell,  Tenant. 

In  a  writ  of  jTHIS  was  a  writ  of  right  for  the  recovery  of  certain  pro- 
iff  retnrned  tT"  P^^j  consisting  of  three  fourths  of  a  piece  of  land  situate 
the  precept  for    \j^  ^^  parish  of  KUnsea.  in  the  county  of  Yorlc^  near  the 

nunmoning  loar  *  " 

knightftochoosa  SpumrPoini  of  the  river  Hwnber;  and  also  three  fourths 
tittt^had^^'  of  certain  light-houses  erected  thereon.  The  Sheriff  re« 
nmmoaed^E.  ^^^^  ^  ^®  precept  for  summoning  the  knights  to  choose 
p.  Eaq.»  z>.  s.    the  grand  assize,  as  follows : — 

faff  bwfoi^'  "  ^y  ^*"^  of  this  writ,  to  me  directed,  I  hare  caused 
kn^hti  of  hb  Edword Place,  Esq.,  Doyley  Saunders,  Esq.,  SanutetHisr- 
^t  tiLiiretarn    i^t  Esq.,  and  Thomas  Appleby,  Esq.,  four  lawftil  knigbtft 

of  my  county,  girt  with  swords,  to  be  summoned  by  W.  JT*'; 
and  J.  S.,  my  bailiffs,  to  be  before  his  Majesty's  Justices 
at  the  day  and  place  within  mentioned,  to  do  as  by  this 
writ  they  are  required,  and  as  I  am  commanded.  The  said 
summoners  are  and  each  of  them  is  mainprized  by  JhXn 
Doe  and  Richard  Roe. 

The  answer  of 

J.  H.  Esq.,  Sheriff.** 

The  gentlemen  named  in  the  writ,  appeared  in  Courts 
and  were  about  to  be  called  by  the  Secondary,  when — 

Mr.  Serjeant  Faughan,  for  the  tenant,  objected  that  he 
had  had  no  notice  of  executing  the  writ;  and  cited  tiie  case 


was  not  traven- 
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o{  Adams,  demandant;  Radway,  tenant  (a);  which  he  sub- 
mitted was  in  point  to  shew  that  the  tenant  was  entitled  to 
notice. 

m 

The  Court  over-ruled  the  objection,  as  there  was  a  day 
in  Court  mentioned  on  the  record. 


1826. 

ANeRLL, 

DamuidABl; 

ANOUiLi 

Tenant 


Mr.  Serjeant  Faugham  then  challenged  the  gentlemen 
returned,  on  the  ground  that  they  were  not  lawful  knights, 
but  esquires  only.  He  submitted,  that,  whatever  doubts 
might  formerly  have  existed  as  to  the  tenant's  right  to  chal- 
lenge the  knights,  those  doubts  were  removed  by  the  case 
of  Lord  Winsor  v.  Si.  John  (d),  where  Sir  O.  Pawlei,  one 
of  the  knights,  was  challenged  in  banCs  on  his  appearing 
to  the  summons  with  the  other  three  knights  to  chooise  the 
grand  assise* 

Mr.  Serjeant  Spankie  submitted  that  Ae  fiheriflTs  ve- 
tum,  that  he  had  caused  to  be  sununoned  four  }awful 
knights,  was  conclusive;  and  that,  at  all  events,  if  the  tf- 
iwt  averred  that  the  gentlemen  summo^d  weiie  not 
fa|igl#s,  the  demandant  shoidd  have  an  opportunity  of  tak- 
ing issae  upon  that  fact. 

L<Nrd  Chief  Justice  Best. — ^According  to  the  case  of 
Ite9  V*  Edmonds  (c),  the  challenge  must  be  entered  on  the 
record.  Let  it,  therefore,  be  entered  in  the  proper  form, 
and  let  the  gentlemen  with  swords  appear  in  Court  at  ele- 
ven Q*cloek  to-morrow  morning;  the  entry  being  consider- 
ed as  having  been  made  on  this  day. 

The  challenge  was  accordipgly  entered  on.  the  record, 
and  the  four  gentlemen  returned  as  knights,  girt  with 
awoids^  as  before,  agwi  appeared  in  Court. 


Saturday, 
Feb.  4th. 


(a)  1  Marsh.  602. 
▼OL.  XI, 


(6)  Dyer,  103  b. 
T 


(c)  4Bam.  &  Aid.  471. 


»T4 
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Anoell, 

Pooandant; 

Anqeli,, 

T«mmt. 


Mr.  Serjeant  Bomnguet  and  Mr.  Serjeant  Spankid  for 
the  deinandant,  demurred  to  the  cballeng?^— ^The  Sheriff*s 
return  is  not  traversable  on  the  ground  alleged.  In  a  case 
in  Brooke's  Abridgment  (a),  the  parties  joined  the  mise, 
and  proems  was  issued  to  the  Sheriffj  compianding  him  to 
cause  to  come  four  knights  to  choose  the  grand  assise^  and 
he  returned  two  knights  and  two  Serjeants,  and  that  there 
were  no  more  knights  in  the  eamt  county^  who  were  not 
of  the  affinity  of  the  one  party  or  the  other.  Mr.  Ju^doa 
Tiarp  said:  **  The  return  is  not  sufficientj  for  the  partiea 
may  challenge  if  it  be  so ;  **  but  afterwards  tb^y  wer^  ad* 
mitted  ex  assensu  pariium,  &e-  Brooke  saya— ^'  But  it 
seemSy  if  the  Sheriff  reli^ms  gentleinejai  and  caQs  them 
knights,  this  is  sufficui[ent«  aii4  not  traversable,  whether 
they  are  knights  or  no ;  for,  the  attaint  is  figif^  fuatwtr 
mitttes,  and  yet  they  return  gentlemen;  and  after,  they 
choose  sixteen  knights  of  themselves,  gkuUis  dnctos,  ac- 
cording to  the  form  of  the  writ;  and,  for  want  of  knights, 
they  may  choose  others :  and  so  it  seema  of  the  retura  of 
the  four;  ^d  so  it  waa  said  per  Thotrp^  that,  if  he  returns 
two  knights  and  two  others,  where  there  are  no  more 
knights  in  the  county,  this  suflElces:  and  so  that  the  grand 
Jury  shall  be  always  more  than  twelve,  as  it  seems;  and,, 
if  the  parties  will  challenge  they  may,  and  if  they  challenge 
any  of  the  four  knights,  this  ah^  be  tried  by  the  oUier 
twelve  knights;"  9nd  '^aflier wards  they  went  aside  and 
chose  a  Jury,  and  certified  it  to  the  Court,  and  the  partiea 
assented  to  it:"  39  Edtv.  3,  8,  is  referred  to  as  a^  avK 
thority .  So,  in  the  case  of  the  election  of  kmghta  of  the 
shire,  the  Sheriff  is  required  to  return  **  legale  miliie^ 
comitatus;'  yet  the  persons  returned  are  seldom  knights ;  it 
suffices  if  they  possess  land  amounting  to  a  knight's  fee  (i). 


(«)  Tit.   '*  BroU  de  Recio"  p. 
263  b,  pi.  18. 
(()  This,  by  the  statute  de  milu 


tibui  (1  Edw.  2,  Stat  1),  was  201. 
a-year,  and  was  enforced  against 
all  who  possessed  40/.  a-year,  im- 
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Lord  Cote  says  (a)»  that,  when  the  four  knights  appear, 
they  cannot  be  challenged;  for  that  they  are,  in  law.  Judges 
for  the  purpose  of  electing  the  grand  assize,  and  Judges  or 
Justices  cannot  be  challenged. 

Mr.  Serjeant  Vaugkan,  and  Mr.  Serjeant  Taddy^  for 
the  tenant — ^If  the  SheriflTs  return  were  not  traversable, 
he  mi^t  return  paupers  for  knights,  and  still  that  return 
coold  not  be  contended  against.  So,  he  might  return  up- 
on a  common  Jury,  <Hie  who  had  lost  his  Uberam  legem, 
or  one  of  kin  to  one  of  the  parties.  In  Lord  Wineor  v. 
St.  Jokm,  one  of  the  knights  ^as  challenged,  because  he 
had  married  the  demandant's  daughter.  A  similar  objec- 
tion imght,  for  iNight  that  appears  to  the  contrary,  exist  in 
the  present  instance.  The  qualification  of  a  knight's  fee 
ceased  to  exist  wh»i  the  military  tenures  were  abolished 
by  the  statute  12  Car.  »,  c.  24. 

Lord  Chief  Justice  Best* — Although  Lord  Coke  says 
"  that  the  four  knights  electors  of  the  grand  assize  are  not 
to  be  challenged,  for  that,  in  law,  they  are  Judges  to  that 
purpose,  and  Judges  or  Justices  cannot  be  challenged ;" 
stiU  I  am  of  opinion  that  the  knights  may  be  challenged, 
and  that  the  reason  given  by  his  Lordship  is  inconclusive. 
In  the  Yeiw  Book  (6),  it  is  said,  that  "  the  four  knights 
may  be  challenged,  when  they  and  the  parties  are  choosing 
the  recognitors;  and  that,  if  one  be  challenged,  it  is  to  be 
tried  by  the  other  three,  and,  if  two  be  challenged,  by  the 
other  two,  and  if  three  be  challenged,  a  new  writ  must  is- 
aiie  to  choose  four  other  knigfats;  for,  no  challenge  can  be 
tried  by  less  than  two^"  In  Lord  Winsor  v«  Si.  John  (c), 
one  of  the  knights  was  challenged  m  bane.    In  Squire  v. 


1826. 

Amobll, 
Demsndant; 

ANOBLLr 


^  the  passing  of  the  statute  of 
Charles. 

(a)  Co.  Litt.  294  a. 


{b)  15Edw.  4,  1. 

(c)  Dyer,  103  b»  pi.  8. 


T  2 
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1826.         Read  (a),  it  is  said  that  the  challenge  must  be  made  upon 

'    Tmokll,       ^^^  appearance  of  the  knights^  and  before  they  are  sworn. 

Demandant;     These  authorities  shew,  that,  if  the  challenge  be  tendered 

Anobll,        ...  , 

in  time,  the  knights  may  be  challenged  on  substsintial 
grounds.  In  The  King  v.  Edmonds,  Lord  Chief  Justice 
Abbott  said  (jb):  '*  On  a  writ  of  right,  whereon  the  Sheriff 
returns  to  the  Court  four  knights,  by  whom,  after  being 
sworn  for  this  purpose,  twelve  others  are  chosen  and  nam- 
ed in  the  presence  of  the  parties,  to  constitute,  with  the 
same  knights,  the  grand  assize,  or  trying  Jury,  consisting 
of  sixteen  persons,  there  cannot,  nfier  the  panel  is  re- 
turned by  the  four,  be  any  challenge,  either  of  the  panel 
or  of  the  polls,  though  the  twelve,  before  any  assent  of 
return  of  the  panel,  may  be  challenged  before  the  four 
knights  electors  (e).**  On  the  ground  now  urged,  how- 
ever, I  am  clearly  of  opinion  that  the  return  is  not  travers- 
able. There  is  no  analogy  between  a  grand  assize  and  a 
common  Jury.  As  to  the  latter,  it  is  sufficient  for  the  She- 
riff to  return  them  as  good  men,  without  setting  forth  their 
qualification.  It  is  only  in  the  case  of  a  writ  of  right  that 
the  description  of  the  Jurors  is  requisite.  The  writ  which 
commands  the  Sheriff  to  return  the  knights  of  the  shire, 
directs  him  to  return  milites  gladiis  cinetos.  Knights  are 
seldom  in  fact  returned ;  notabiles  armigeri  may  be  elected. 
No  objection  has  ever  been  made,  nor  would  any  now  be 
entertained,  as  to  this  mode  of  returning  members  to  the 
House  of  Commons.  In  the  present  Parliament,  thete  is 
not  one  knight  sitting  for  any  county.  It  has  been  said  in 
the  argument,  that,  if  the  Sheriff's  return  be  held  not  tra- 
yersable,  he  may  return,  as  knights,  persons  who  are  pau- 
pers, or  persons  related  to  one  of  the  parties.  That  argu- 
ment is  perfectly  groundless.   If  the  Sheriff,  in  such  a  case 

(a)  Moore,  67,  pi.  181.  Actions,  97,  102;    7  Hen.  4»  fo. 

(6)  4  Barn.  4(  Aid.  480.  20  $  Co.  Litt.  294. 

(c)  Referring  to  Booth,  On  Real 
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«8  this,  where  he  is  bound  to  know  the  rank  and  eligibih'ty  1B26. 
of  the  Jurors,  make  an  improper  return  of  a  pauper,  or  of  avgeli. 
one  of  affinity  to  one  of  the  parties  to  the  suit,  we  would     DemandAnt; 

1  1  •  1         Ahoell, 

allow.it  to  be  pleaded;  for,  that  would  raise  a  material  TeuanL 
question:  a  material  fact  may  always  be  traversed,  though 
a  traverse  is  not  allowed  in  an  unimportant  matter.  For- 
merly, when  every  person  who  possessed  a  knight*s  fee 
was  forced  to  take  the  honour  of  knighthood,  it  was  neces- 
sary, in  order  to  secure  the  return  of  competent  persons 
on  the  trial  of  a  writ  of  right,  that  none  should  be  return- 
ed but  those  who  were  actually  knights;  all  those  who 
formed  the  grand  assize  were  then  required  to  be  knights. 
Persons  possessing  a  knight's  fee  were  called  chevaliers  (a) ; 
yet,  unless  they  were  actually  knighted,  they  were  not  eli- 
gible to  serve  on  a  grand  assize.  This  degrading  system 
of  knighting  men  of  small  estate  was  abolished  by  the  sta- 
tute 21  Car.  2,  c.  24  (6),  The  state  of  society  is  now  so  dif- 
ferent from  what  it  was  in  those  days,  that  it  would  be  dif- 
ficult, or  perhaps  impracticable,  to  find,  in  any  county, 
knights  enough  to  form  a  grand  assize;  and,  even  if  it  were 
not  80, 1  believe  few  would  prefer  a  grand  assize  composed 
of  knight8»  to  one  of  gentlemen.  I,  therefore,  think  that 
the  return  in  the  present  instance  may,  on  the  authorities, 
and  on  reason,  safely  be  held  conclusive. 

Mr.  Justice  Park. — I  quite  agree  in  opinion  with  my 
LfOrd  Chief  Justice.  By  analogy,  the  return  of  the  Sher- 
iff is  conclusive.  It  can  only  be  impeached  by  action.  If 
the  Sheriff  coUusively  make  a  false  or  improper  return,  he 
is  liable  to  an  action. 


(a)  Selden,  Titles  of  Honor,  (equivalent  to  Knight's-servicc  in 

707-  England),  was  abolished  in  Scot- 

{b)  By  the  statute  20  Geo.  2,  land, 
c.  50,  the  tenure  of  Ward-holding 
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1826  Mr.  Justice  Burrouoh.— I  think  my  Lord  Chief  Justice 

has  put  the  case  upon  the  true  grounds.    There  are  no 

Demaadaiit;     modem  authorities  on  this  point,  but  I  think  the  older  ones 

tJLiic.        are  conchishre  to  shew  that  the  return  of  the  Sheriff  can- 


not be  questioned. 

Mr.  Justice  Gaselee. — It  is  not  necessary  now  to  in- 
quire whether  the  knights  may  or  may  not  be  challenged; 
but  it  seems  surprising,  that,  after  the  39  Edw.  3,  Lord 
Coke  should  say,  that  they  may  not  be  challenged.  I 
think  they  clearly  may  be  challenged  for  certain  causes. 
The  question,  however,  in  this  case,  is,  whether  or  not  the 
return  of  the  Sheriff  is  conclusiye.  It  is  every  day*s  prac- 
tice for  the  Courts  to  act  upon  the  Sheriff's  return,  although 
it  may  be  false,  and  he  afterwards  punished  for  it.  So, 
here,  I  think,  with  the  rest  of  the  Court,  that  the  tenant  is 
estopped  by  the  return. 

The  gentlemen  returned  as  knights  were  sworn,  and  re- 
tired for  the  purpose  of  electing  the  grand  assize;  they  af- 
terwards returned  into  Court,  when,  the  Secondary  having 
read  the  list  of  recognitors  chosen,  the  cause  was — 

Adjourned  to  one  month  o{  Easier. 

The  Court  will      Mr.  Serjeant  Vaughan  then  obtained  a  rule  nisi  for  a 

appiioidon  fo^a  ^™^  ^^  ^^  ^"  ^^^  cause.  The  motion  was  founded  on  an 
trial  at  bar,  un-  affidavit  of  the  tenant's  attorney,  which  stated — that  the 

leM  the  f  peafic  ^ 

difficulties  of  the  property  claimed  in  the  action  consisted  of  three  fourths 
ouT  to^them  at  of  &  Certain  piece  or  parcel  of  land,  situated  in  the  parish 
the  time.  ^f  Kilnsea,  in  the  coimty  of  York,  near  the  Spum-Pimt 

of  the  river  Humber,  with  all  rights,  members,  and  appur- 
tenances belonging  thereto;  and  also  three-fourth  parts  of 
certain  light-houses  erected  and  being  on  the  said  land; 
and  that  the  revenues,  profits,  and  duties  arising  from, 
and  payable  in  respect  of,  such  light^houses,  were  of  very 
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great  annual  valuoi  three  fourth  parts  thereof  being  to  the 
amount  of  6»000/.  by  the  year;  that  several  acts  of  Parlia- 
ment had  been  passed  relating  to  the  said  light-^houses^ 
and  the  said  revenuesi  profits^  and  duties ;  and  that  seve- 
ral difficult  questions  were  likely  to  arise  upon  the  con- 
struction of  the  said  acts  of  Parliament,  or  some  of  them; 
that  the  said  three  fourths  of  the  said  piece  or  parcel  of 
land,  and  the  said  light-houses  erected  thereupon,  were 
tlainied  by  the  demandant  in  this  cause,  as  alleged  heir  of 
JohH  Angetl,  Esq.,  late  of  SioekweU,  in  the  county  otSur- 
retfi  who  died  in  the  year  Me  thousand  seven  hundred  and 
etghiff-ftmr;  and  that  the  said  John  Angett,  the  alleged 
ancestor  of  the  demandant,  left  a  will,  bearing  date  the 
Slst  September^  one  thousand  seven  hundred  and  seventy- 
four ,  and  also  several  Codicils ;  and  that  the  daid  will  and 
codidk  were  drawn  and  expressed  in  an  involved  atid  in- 
tricate style  and  Manner,  and  in  very  ambiguous  wordtf, 
referring  to  certain  pedigrees  of  the  testator's  family,  of 
great  length,  obscurity,  and  antiquity,  and  containing  nu- 
merous bequests,  devises,  and  limitations;  and  thereby 
giving  rise  to  numerous  doubts  and  difflcultids,  both  as  to 
th6  legal  import  of  many  of  the  clauses  and  limitations  of 
Ihe  said  will^  and  also  as  to  the  persons  therein  designated 
and  intended  to  be  described ;  that,  shortly  after  the  said 
testator's  death*  the  opinions  of  several  eminent  counsel 
were  taken,  as  to  the  effifct  and  construction  of  the  said 
will,  whieb  persons  did  not  agree;  but  all  stated  that  great 
difficulties  existed  \  which  difficulties  were  likely  to  arise 
in  the  course  of  the  trial  of  the  action,  as  the  deponent 
had  been  informed  and  believed ;  that  the  said  testator  did 
not  leave  any  near  relations,  and  that  it  was  necessary  to 
go  through  long  and  indicate  pedigrees,  involving  many 
difficult  questions  of  law  and  fact,  as  the  deponent  had 
been  informed  and  believed,  in  order  to  ascertain  who  was 
the  heir-at-law  of  the  said  testator;  that  the  greater  part 
of  the  witnesses  for  the  tenant  resided  in  London^  and  in 


1826. 

Anoell, 
Deinandant; 

AWOBLt, 

Tenant 
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Other  places  much  nearer  lo  Westminster  than  to  York; 
and  the  deponent  verily  believed  that  a  claim  of  so  com* 
plicated  a  nature  must  give  rise  to  much  diflSculty  and 
doubt,  and  would  require  to  be  discussed  with  the  greatr 
est  learning,  both  from  its  intrinsic  difficulties,  and  the  im- 
poctaoce  of  the  right  which  it  was  brought  forward  to  sub* 
stantiate. 


Wednadayp 
Feb.  8M. 


Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  Spankie  now 
shewed  cause. — The  affidavit  upon  which  this  rule  waa 
obtainedi  contains  nothing  to  induce  the  Court  to  grant  a 
trial  at  bar.  It  is  a  matter  entirely  within  the  discretion 
of  the  Court,  and  many  circumstances  must  concur  to  ao- 
thorite  the  application;  a  mere  suggestion  of  the  value  of 
the  property  in  dispute,  or  of  the  difficulties  likely  to  arise 
in  Che  progress  of  the  cause,  will  not  suffice:  at  all  eventSf 
the  nature  of  those  difficulties  should  be  explicitly  pointed 
out.  Ill  Crofts  d^  Dalby  v.  WeUs  (a),  the  Court  said  that 
it  was  a  general  rule  not  to  grant  trials  at  bar,  unless  the 
case  was  of  great  difficulty,  or  required  great  examination; 
and  Mr.  Justice  Poj^e  observed,  that  he  was  counsel  in  the 
case  reported  in  SaUeld{b)f  and  believed  the  reporter  t^ 
be  mistaken  in  making  Lord  HoU  allow  either  value  or 
difficulty  to  be  sufficient  for  having  a  trial  at  bar;  and  the 
Court  denied  the  motion,  although  Lord  Chief  Justice  Lee 
said,  that  the  matter  in  debate  was  of  sufficient  value,  b 
The  King  v.  The  Burgesses  of  Qiermartken  (c),  the  Court 
said :  **  The  granting  of  a  trial  at  bar  is  entirely  in  the 
discretion  of  the  Court,  and  such  a  trial  ought  not  to  be 
granted  without  good  reason;  because  it  is  very  expensive 
to  the  parties,  and  the  business  of  the  other  suitors  is  de* 
layed  by  it.  Neither  the  length  of  a  cause,  nor  the  value 
of  the  matter  in  question,  is  a  sufficient  ground  for  grant- 
ing a  trial  at  bar;  and,  in  order  to  obtain  one  upon  the 


(a)  Andrews,  271. 


(6)  2  Salk.  649. 


(c)  Saycr,  79. 
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account  of  difBcnltyy  it  is  not  sufficient  to  say  generally  in 
an  affidavit,  that  the  cause  is  expected  to  be  difficult;  but 
the  particular  difficulty  which  is  expected  to  arise  ought 
to  be  pointed  out,  that  the  Court  may  judge  whether  it 
be  sufficient  for  the  granting  of  a  trial  at  bar."  In  Holmes 
d*  Brown  v.  Broum  (a),  the  Court  imposed  on  the  appli- 
cant the  terms  of  receiving  Nisi  Prius  costs  if  he  succeed- 
ed, and  paying  bar  costs  if  he  failed.  In  The  King  v. 
Amery  (6),  the  Court  said  that  they  would  exercise  their 
own  discretion  in  every  case,  upon  the  peculiar  circum-^ 
stances  thereof.  In  Lord  Rivers  v.  Pratt  (c),  the  appli- 
cation was  refused,  although  the  question  at  issue  was  one 
of  considerable  difficulty  and  magnitude — to  ascertain  the 
boundaries  of  Cranbourne  Chase.  And  in  Doe  d.  AngeU 
T.  AngeU  {d)t  a  trial  at  bar  on  the  title  in  dispute  in  the 
present  cause  was  refused  by  the  Court  of  King's  Bench. 


182& 

Akosll, 

Demaadant; 

Anobll, 

Tenant. 


Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Taddy,  in  sup- 
port of  the  rule. — No  instance  can  be  shewn,  where,  in  a 
writ  of  right,  a  trial  at  bar  has  been  refused.  In  Luhe  v. 
Harris  (e),  it  was  doubted  whether  the  mise  might  be  tried 
at  the  assises,  or  only  at  the  bar  of  the  Court.  This  is,  at 
all  events,  a  fit  case  for  the  exercise  of  the  discretion  of  the 
Court,  in  granting  a  trial  at  bar;  the  property  in  dispute 
is  of  great  value,  and  the  case  embraces  questions  of  the 
greatest  possible  doubt  and  difficulty  ;  and,  although  the 
subject  matter  of  the  present  suit  is  confined  to  York* 
shire,  still  there  are  estates  in  several  other  counties  de- 
pending on  the  same  title.  In  Doe  d.  AngeU  y..  AngeU, 
the  party  claimed  under  the  will,  and  not  as  heir-at-law. 
In  Lord  Rivers  v.  Pratt,  the  application  was  refused,  on 
the  ground  that  a  cause  involving  the  same  question  had 


(fl)  2  Doug.  437. 
{h)  I  Term  Rep.  363. 
(f)  3  B.  Moore,  582. 


(if)  2  Tidd'8  Pr.  9th  Edit.  p.  747. 
(f )  2  Sir  W.  Blac.  1293. 
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AllOCLt, 

.Deniuidant; 
Ahobll, 
Tenant. 
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just  before  been  tried  at  Nisi  Prius,  wherein  the  Court  of 
King's  Bench  had  refused  a  new  trial.  In  the  present  is^ 
stance,  great  difficulties  arise  both  on  the  construction  of 
the  will,  and  of  the  acts  of  Parliament  by  which  the  property 
in  question  is  vested  in  the  AngeU  family*  The  rights  of 
of  the  Crown,  toO|  are  involved. 

Lord  Chief  Justice  B£8T.< — ^No  sufficient  ground  has 
been  shewn  to  induce  us  to  accede  to  this  application.    It 
is  clearly  a  matter  of  discretion  with  the  Court;  and,  when 
we  consider  the  extreme  inconvenience  and  difficulty  that 
must  necessarily  arise  from  causing  iwenitf-four  Jurors  to 
be  brought  from  Yorkshire^  the  enormous  expense  and  the 
casualties  to  which  the  parties  would  be  exposed,  and  the 
possibility  of  the  cause  not  being  able  to  be  proceeded  in, 
on  account  of  the  absence  of  some  one  of  the  knights  or  re- 
cognitors forming  the  grand  assize,  a  case  of  almost  impera- 
tive necessity  must  be  made  out  before  we  can  yield  assent 
to  such  an  application*    Nothing  of  this  sort  has  been 
pointed  out  to  us;  it  is  merely  suggested  *'  that  a  claim  of 
so  complicated  a  nature  must  give  rise  to  much  difficulty  and 
doubt*"    But  no  specific  difficulty  has  been  presented  to 
us,  to  enable  us  to  judge  whether  or  not  this  cause  may  pro- 
perly be  tried  at  the  assizes.    The  nature  of  the  difficulties 
on  die  acts  of  Parliament  has  not  been  stated,  nor  has  the 
will  been  shewn  to  us.    The  verdict  in  this  cause  cannot 
in  any  shape  affisct  the  rights  of  the  Crown.    The  same 
difficulties  that  are  apprehended  here  must  have  arisen  in 
Doe  d.  AngeU  v.  AngeU;  the  tenant's  title  being  the  same 
in  both.    That  case  depended  on  the  construction  of  the 
will  that  is  to  be  produced  in  this,  and  the  Court  of  King^s 
Bench  refused  to  allow  a  trial  at  bar.    I,  therefore,  think 
that  there  is  no  reason  for  our  granting  it  now. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 
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Crowder  9.  Austin.  Tkundt^, 

f^^  Feb.  9th. 

A  HIS  was  an  action  brought  by  the  phuntiff  to  recover  The  pUintiff  put 
the  value  of  a  horse  sold  by  him  to  the  defendant,  a  horse-  ^f .  J^c^"^ 
dealer,  at  a  public  auction  at  Aldridge*s  Repository.  At  tioD,u)dseiithia 
the  trial,  before  Lord  Chief  Justice  Best^  at  the  Adjourn-  him,  to  enhance 
ed  Sittmgs  at  GuildhaU,  after  hiBt  Michaelmas  Term,  it  '^t!!^jiJm 
appeared  that  it  was  one  of  the  conditions  of  sale  "  that  ''«»i2L,andthe 

^  '^  hone  wa«  ulti- 

each  horse  should  be  sold  to  the  best  bidder ;"  that  the  mateiy  knocked 
plaintifTs  groom  attended  at  the  sale,  on  the  part  of  his  H7id,\ht  thT 
master,  for  the  purpose  of  raising  the  price;  that  the  last  1^^^^^^*^* 
bond  Me  bidder  had  bid  12L,  after  which,  until  the  horse  ^^^^  ^von  the 

purchaser,  and, 

was  knocked  down  to  the  defendant  for  291.,  he  and  the  conaequenUy, 
groom  were  the  only  bidders;  and  that,  when  the  defend-  JJjJd**"**^" 
ant  discovered  against  whom  he  had  been  bidding,  he  re- 
fused to  take  the  horse. 

His  Lordship  was  of  opinion  that  the  clandestine  bidding 
of  the  servant  on  behalf  of  his  master,  was  a  fraud  upon 
the  purchaser,  and  vitiated  the  sale* 

The  plaintiff  was  accordingly  nonsuited. 

Mr.  Serjeant  Wilde,  on  a  former  day,  moved  for  a  rule 
msi  that  the  nonsuit  might  be  set  aside,  and  a  new  trial 
had. — ^Bidding  at  auctions,  with  a  view  to  buy  in,  has  now 
become  the  recognised  practice  of  auctions.  No  purchaser 
can  be  deceived  by  it  The  statute  which  regulates 
sales  by  auction  (a)  merely  requires,  for  the  protection  of 
the  revenue,  that,  if  any  person  attend  on  behalf  of  the 
seller,  notice  of  that  fact  shall  be  previously  given  to  the 
auctioneer,  and  an  entry  thereof  made  in  his  book;  in  the 
present  instance,  that  requisition  was  complied  with.  In 
Conolly  V.  Parsons  (6),  the  vendor  employed  persons  to 
bid  for  him,  without  notice;   and  that  was  held  to  be  no 


(<i)  17  Geo.  3,  c.  60,  s.  10.  (b)  3  Vcs.  627,  n. 
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IS26.  objection  to  the  sale.  The  case  of  Howard  v.  Castle  (a), 
where  a  contrary  rule  was  establishedj  turned  upon  the 
presumption  that  fraud  had  been  practised;  Lord  Keny<m 
said:  **  It  appeared  at  the  trial  that  the  whole  transaction 
was  bottomed  in  fraud;  it  was  fraud  from  the  beginning 
to  the  end|  and  the  parties  did  not  meet  ou  equal  terms." 
The  language  used  by  Lord  Mansfieldt  in  BexweU  ▼• 
Christie  (fi)^  had  reference  to  a  period  when  the  practice 
of  reservation  on  sales  by  auction  differed  widely  from 
that  of  the  present  day.  His  Lordship  there  said:  *'  The 
question  isj  whether  a  bidding  by  the  owner  of  goods  at  a 
salC}  under  these  conditions,  vist.  '  that  the  highest  bidder 
shall  be  the  purchaser^  and,  if  a  dispute  arise,  to  be  decid- 
ed by  a  majority  of  the  persons  present,'  is  a  bidding  within 
the  meaning  of  such  conditions  of  sale ;  and  whether  the 
owner  can  privately  employ  another  person  to  bid  for  him. 
The  basis  of  all  dealings|ought  to  be  good  faith ;  so,  more 
especially,  in  these  transactions,  where  the  public  are 
brought  together,  upon  a  confidence  that  the  articles  set 
up  to  sale  will  be  disposed  of  to  the  highest  real  bidder; 
that  could  never  be  the  case,  if  the  owner  might  secretly 
and  privately  enhance  the  price  by  a  person  employed  for 
th|it  purpose :  yet  tricks  and  practices  of  this  kind  daily 
increase,  and  grow  so  frequent,  that  good  men  give  into 
the  ways  of  the  bad  and  dbhonest,  in  their  own  defence. 
But  such  a  praptice  was  never  openly  avowed.  An  owner 
of  goods  set  up  to  sale  at  an  auction,  never  yet  bid  in  the 
room  for  himself.  If  such  a  practice  were  allowed,. no  one 
would  bid.  It  is  a  fraud  upon  the  sale,  and  upon  the  pub- 
lic.**  The  reasoning  of  his  Lordship  must,  however,  be 
viewed  with  reference  to  the  particular  facts  before  him. 
In  the  present  instance,  the  defendant,  being  a  horse* 
dealer,  could  not  be  deceived  as  to  the  value  of  the 
horse. 

(a)  6  Term  Rep.  642.  (6)  Cowp.  3%. 
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Lord  Chief  Justice  Best. — My  opinion  is  the  same  now        .1824^ 
as  it  was  at  Nisi  Prius;  but^  perhaps,  before  we  lay  down 
a  general  rule  that  is  to  govern  future  auctions,  it  may  be 
fit  that  there  should  be  a  rule  nisi. 

Mr.  Justice  Park. — As  at  present  advised,  I  entertain 
no  doubt.  I  entirely  concur  in  the  opinion  expressed  by 
Lord  Mansfield;  as  to  which  Lord  Kenyan^  in  Howard  v. 
Castle^  said  (a):  '*  The  whole  of  the  reasoning  of  Lord 
Mansfield^  in  BexweU  v.  Christie^  is  founded  on  the 
noblest  principles  of  morality  and  justice — principles  that 
are  calculated  to  preserve  honesty  between  man  and  man. 
The  circumstance  of  puffers  bidding  at  auctidns  has  been 
always  complained  of.  If  the  first  case  of  this  kind  had 
been  tried  before  me,  perhaps  I  should  have  hesitated  a 
little  before  I  determined  it ;  but  Lord  Mansfield^s  com- 
prehensive mind  saw  it  in  its  true  colours,  as  founded  in 
fraud :  he  met  the  question  fairly,  and  made  a  precedent 
which  I  am  happy  to  follow.**  But  for  the  wish  express- 
ed by  my  Lord  Chief  Justice,  I  should  say,  the  rule  ought 
not  to  be  granted. 

Mr,  Justice  Burrouoh  concurred  in  opinion  with  Mr. 
Justice  Pari. 

Mr.  Justice  Gaselee  thought,  that,  as  the  case  was  one 
of  great  importance,  a  rule  nisi  might  be  granted ;  but,  at 
the  same  time,  expressed  his  assent  to  the  doctrine  laid 
down  by  Lords  Mansfield  and  Kent/on. 

A  rule  nisi  having  accordingly  been  granted — 

Mr.  Serjeant  Taddy  was  now  about  to  shew  cause, 
when — 

(a)  6  Term  Rep.  634. 
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1826:  Mr.  Serjeant  Wildcy  finding  the  impression  of  the  Court 

GjiowDBR      ^^  against  him^  consented  that  the  rule  should  be — 

Discharged. 


V, 

Adstin. 


Feb.  loM.  Snow  and  Others  v.  Peacock  and  Others. 

A  bank-note  for   I  HIS  was  an  action  of  trover,  to  recover  the  value  of  a 

bOOL  was  stolen    „      ,       -»  -,      ,       ,  -       -^>^ ,      rm  *  •    ji  t_ 

from  a  servant  of  Bank  of  England  note  for  500/.  The  cause  was  tried  be- 
Thefertrf&e  f^'^  Lord  Chief  Justice  Besi,  at  the  Sittings  at  GuildhaB 
robixjry  was  ad-  after  last  Michoebnos  Term,  when  the  following  fiw^ts  ap- 

▼ertised  m  the  w  - 

Hue  and  Cry  pcarcd  in  evidence : — 

anotber'paper."       1*he  plaintiffs  were  bankers  in  London^    The  defend- 

wanU^Se  TOte'  *^^  ^^^  ^^^  bankers,  carrying  on  business  at  Sleaford 

was  received  at  and  at  &Nini,  m  LincolMiire*    In  September ^  I8S4»  the 

house  of  the  de.  plaintiffs  received  from  a  customer  a  dividend  warrant  for 

«^?y!  where  1*879/.,  with  instructiona  to  obtun  the  money  due  there- 

it  had  been  pre-  on.  and  placc  the  amouut  to  his  credit.    The  plaintiflh* 

sented  for 

change  by  a  clerk  sent  it  on  the  following  day,  by  the  hands  of  a  con« 
whom*noqu«-   fi^^ntial  porter  (since  deceased),  to  the  Bank  of  England, 

tions  were  asked  ^here  the  portcr  received  the  sum  mentioned  in  the  war- 
as  to  the  manner  ^        '^ 

in  which  he  be-  rant,  in  Bank  o{  England  notes  (and,  among  others^  the 
of  it.  In  trover  notc  the  subject  of  the  present  action),  of  which  notes,  on 
▼aiu^^e  Judge  ^  returu  homc,  he  stated  that  he  had  been  robbed. 
left  it  to  the     xbc  plaiutiffft  immediately  made  application  at  tbe  pnUic 

Jnrytosaywhe-      ^  VT  i      i 

ther  or  not  dne  officc  in  Bow  Street,  issucd  band*bills  describing  tbe  lost 

robbery^had  ^  uotes,  and  advertised  their  dates,  numbers,  and  amount^  in 

A^°  Sfintiffl^  ***®  ^"^  ^"^  ^^y  Gazette,  and  in  the  Morning  Advertiser. 

and  whether  or  No  information  relative  to  any  of  the  notes  was  received 

drcumstances,  Until  April,  1825.    On  the  2Mi  of  that  month,  the  note 

had  been  Ob-  ^^  question  was  presented,  by  the  London  agent  of  the  de- 

ser^d  by  the  fendauts,  at  the  Bank,  where  it  was  stopped.    It  had  been. 

defendants,  in  ^^ 

Caking  the  note. 

The  Jury  thought  that  the  defendants  had  not  exercised  due  caution,  and  accordingly  found  tax  the 

plaintiffs: — The  Court  held  that  this  direction  #ia  proper,  and  refilled  to  disturb  the  verdict. 
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brought  to  the  defendants'  hanking-house  at  JSoum^  at  a         1996. 

time  when  several  fiurs  were  held  in  that  part  of  the  coun-< 

try,  by  a  stranger,  who  requested  in  exchange  for  it  Bank 

of  Englmmd  notes  of  smaller  amount.    On  bebg  told  by 

the  defendants'  clerk  that  it  was  not  usual  to  give  Bank 

of  England  notes  in  exchange,  this  person  consented  to 

take  in  lieu  notes  of  the  Sleqford  Bank.    The  name  the 

stranger  gave  was  Edwardi.     No  further  inquiry  was 

made  of  him,  and  the  clerk  changed  the  note,  which  was 

sent  to  the  defendants'  agent  in  London  on  the  day  on 

which  it  was  received. 

On  the  part  of  the  plaintifis,  the  only  evidenoe  as  to  the 
notice  of  the  robbery,  was  that  of  the  wife  of  the  printer  of 
the  Hne  and  Cry^  who  stated,  that  this  Gazette  waa  circu- 
lated by  the  order,  and  at  the  expense,  of  Government; 
that  copies  were  sent  to  all  the  magistrates  and  gaolers 
throughout  the  country;  that  fifteen  of  them  were  sent  in« 
to  lAneolnsUre;  and  that  she  beUeved  one  of  the  partnera 
in  the  defendants'  banking-establishment  (who  it  appeared 
waa  a  magistrate)  to  be  one  of  those  persons  to  whom  the 
Gaaette  was  forwarded.  Evidence  was  also  given  aa  to 
the  practice  in  London  when  a  stranger  applied  at  a  bank* 
ing-house  fi>r  change  of  a  npte.  Two  witnesses-^one,  a 
clerk  of  the  plaintiffs,  who  had  formerly,  for  a  period  of 
fourteen  or  fifteen  years,  been  in  the  employ  of  Messrs* 
Cdx  %  Greenwood:  the  other,  a  derk  from  the  Bank  of 
JBiN^fafMif^— atated,  that  it  was  not  the  practice  of  London 
bankers  to  give  change  for  large  notes,  when  the  partiea 
applying  were  unknown  to  them,  without  requiring  infor- 
mation aa  to  the  names  and  addresses  of  such  persons,  and 
miawers  to  all  such  questions  as  it  might  be  deemed  advis- 
able to  put  to  them. 

Ob  the  part  of  the  defendants,  the  clerk  by  whom  the 
note  was  received  was  called.  He  stated  that  the  manner 
in  which  he  had  changed  the  note  was  that  which  was 
usual  in  the  defendants'  busineas ;  that  be  had  never  seea 
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j^^'  the  Hue  and  Cry  Gazette ;  and  that  he  bad  not  the 
slightest  suspicion,  or  cause  to  suspect,  at  the  time  the 
note  was  presented  to  him,  that  it  had  been  stolen:  but  he 
admitted  that  he  had  no  recollection  of  having  ever  given 
change  for  a  note  of  so  large  amount,  during  the  eleten 
years  that  he  had  been  in  the  employ  of  the  defendants. 

The  Lord  Chief  Justice,  on  this  evidence,  left  it  to  the 
Jury  to  say,  whether  the  plaintiffs  had  used  due  diligence 
in  advertising  the  stolen  notes,  and  circulating  intelligence 
of  the  robbery;  and  whether  due  caution  had  been  ob* 
served  by  the  defendants,  or  their  clerk,  in  changing  a 
note  of  so  large  amount  for  a  person  who  was  an  entire 
stranger,  without  some  previous  inquiry  as  to  the  charac- 
ter of  the  party,  and  the  mode  in  which  he  had  become 
possessed  of  it* 

The  Jury  thought  that  the  defendants  had  not  exercis- 
ed due  caution  in  this  particular,  and  accordingly  return- 
ed a  verdict  for  the  plaintiffs,  for  the  amount  of  the  note. 

Mr.  Serjeant  Wilder  on  a  former  day  in  this  Term, 
moved  for  a  rule  nm  that  this  verdict  might  be  set  aside 
and  a  new  trial  had  (a). — Evidence  of  the  practice  pre- 
vailing in  London^  as  to  changing  notes,  should  not  have 
been  received  to  shew  what  ought  to  be  the  praetice  else-- 
where.  To  protect  a  party  receiving  a  bank-note,  nothing 
m<>re  is  necessary  than  that  he  should  be  the  bond  fide 
holder,  for  a  valuable  consideration.  In  such  case,  his 
title  is  good  against  all  the  world,  whether  his  clerk  or 
servant  act  with  what  a  Jury  might  call  due  caution,  or 
not*  In  this  respect,  bank-notes  widely  differ  from  every 
other  species  of  property.    A  man  who  takes  an  instru- 

(a)  The  learned  .Seijeant  at  first  conseqaeatly,  that  there  was  no 
contended,  that  the  declarations  evidence  to  shew  tiiat  the  notes 
of  the  deceased  porter,  from  whom  bad  ever  been  in  the  possession  of 
it  was  alleged  that  the  notes  were  the  plaintiffs.  The  Court  over- 
stolen,  were  not  receivable,  and,  ruled  the  objection. 
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ment  of  another  kind  is  bound  to  be  cautious;  but,  in  tak-  1^6. 
ing  a  bank-notej  which  is  a  part  of  the  circulating  medium 
of  the  country,  it  is  sufficient  if  the  circumstances  under 
which  it  comes  to  his  hands  be  such  as  are  not  reasonably 
calculated  to  excite  suspicion.  The  integrity  of  the  de- 
fendants in  this  case  was  unquestioned.  Every  presump- 
tion is  in  favour  of  the  title  of  the  holder  of  a  bank-note, 
until  something  may  arise  to  impeach  it;  and  as,  in  thb 
cascj  there  was  no  appearance  of  any  thing  to  create  sus- 
picion, the  defendants*  clerk,  who  received  the  note,  was 
perfectly  justified  in  supposing  that  the  tide  of  the  party 
presenting  it  was  good.  At  all  events,  the  question  should 
have  been  left  to  the  Jury  entirely  as  one  of  bona  fides  or 
mala  fides,  of  which  the  presence  or  the  absence  of  a  due 
degree  of  caution  on  the  part  of  the  defendants  would 
form  but  one  ingredient. 

A  rule  having  been  granted — 

Mn  Serjeant  Vaughan  and  Mr.  Serjeant  Bosanquet  now 
shewed  cause. — The  only  question  in  the  case  is,  whether 
this  note  was  received  by  the  defendants  in  the  due  course 
of  business,  and  with  proper  caution;  or,  whether  their 
having  received  it  without  making  inquiry  as  to  the  resi- 
dence and  character  of  the  person  by  whom  it  was  ofiered, 
was  not,  in  itself,  a  manifest  want  of  the  caution  and  pru- 
dent care  which  ought  to  have  been  observed.  That 
question  was  distinctly  and  properly  lefl  to  the  Jury. 
They  have  found  in  the  affirmative,  and  there  can  be  no 
ground  for  disturbing  their  verdict.  In  Solomons  v.  The 
Bank  of  England  (a),  a  bank-note  for  500/.  had  been 
fraudulently  obtained  by  some  person  unknown.  On  its 
being  presented  for  payment,  some  time  afterwards,  by 
an  agent  of  a  foreigner,  notice  was  given  of  the  fraud, 
and  the  principal  was  desired  to  inform  the  Bank  how  he 

{a)  13  East,  135,  n. 

VOL.  XI.  (J 
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1826.         came  by  it.     The  only  account  he  could  give  of  it,  was, 
that  he  had  received  it,  in  payment  for  goods,  from  a  man 
dressed  in  a  particular  manner,  but  of  whom  he  knew  no- 
thing.    It  was  stated  in  evidence,  that  bank-notes  of  so 
large  a  value  were  not  usually  circulated  in  the  country 
where  this  note  was  taken.     In  trover  by  the  agent  to  re- 
cover from  the  Bank  the  value  of  the  note,  which  had 
been  detained  by  them  under  the  authority  of  the  original 
owner — it  was  held,  that  this  was  sufficient  evidence  to  go 
to  a  Jury,  of  the  privity  of  the  principal  to  the  original 
fraud.     It  is  not  enough  to  shew  that  a  bank-note  of  such 
an  amount  is  taken  bond  fide.     It  must  be  shewn  that  the 
party  receiving  it  exercised  a  reasonable  discretion  in  so 
doing.     If  he  fail  in  this,  it  is  a  degree  of  negligence  which 
amounts  to  a  species  of  mala  fides.    In  Down  v.  Halting  (a), 
the  owner  of  a  banker's  check  for  50/.  accidentally  lost  it. 
The  check  was,  five  days  afterwards,  tendered  to  the  de- 
fendants, shop-keepers,  in  payment  for  goods  purchased  of 
them,  to  the  value  of  6/.  lOj.  Odf.,  the  defendants  giving  the 
difference  in  cash.     On  the  following  day,  the  defendants 
presented  the  check,  and  received  the  amount.     In  trover 
by  the  original  owner,  to  recover  the  value  from  the  de- 
fendants, the  Jury  were  directed  to  find  for  the  plaintiff, 
if  they  thought  that  the  defendants  had  taken  the  check 
under  circumstances  which  ought  to  have  excited  the  sus- 
picion of  prudent  men.     The  learned  Judge  who  tried 
the  cause  (Lord  Chief  Justice  Abbott)^  at  the  same  time, 
observed,  that  there  was  no  evidence  to  shew,  that,  in  tak- 
uig  the  check,  the  defendants  had  acted  fraudulently;  but 
that  the  question  was,  whether  they  had  not  acted  with 
negligence.    In  CHll  v.  Cubitt  (&),  a  bill  of  exchange  which 
had  been  stolen  in  the  course  of  the  night,  was  taken, 
early  ot^  the  following  morning,  to  the  ofiice  of  a  discount 
broker,  by  a  person  whose  features  were,  but  whose  name 


(0)  4  Barn.  &  Cress.  330;  S.  C.  6  Dow.  &  Ryl.  455. 
(6)  3  Bam.  &  Cress.  466;  S,  C.  5  Dow.  &  Ryl.  324. 
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was  not,  known  to  the  broker;  and  the  latter,  being  satis-  1826. 
fied  with  the  name  of  the  acceptor^  discounted  the  bill, 
according  to  his  uraal  practice,  without  making  any  in- 
quiry of  the  person  who  brought  it.  In  an  action  on  the 
bill  (by  the  broker  against  the  acceptor),  the  Jury  were 
directed  to  find  ^or  the  defendant,  if  they  thought  that  the 
broker  had  taken  the  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  and  care- 
ful man:  the  Jury  having  found  for  the  defendant,  the 
Court  afterwards  refused  to  disturb  the  verdict — holding 
the  direction  to  have  been  correct.  In  Miller  v.  Race^ 
Lord  Mansfield  said  (a):  '^  An  inn«keeper  took  the  note 
bond  fide  in  his  business,  from  a  person  who  made  the  ap- 
pearance of  a  gentleman.  Here  is  no  pretence  or  suspi- 
cion of  collusion  with  the  robber;  for,  this  matter  was 
strictly  inquired  and  examined  into  at  the  trial,  and  is  so 
stated  in  the  case,  i  that  he  took  it  for  a  full  and  valuable 
consideration,  in  the  usual  course  of  business.'  Indeed,  if 
there  had  been  any  collusion,  or  any  circumstances  of  un- 
fair dealing,  the  case  had  been  much  otherwise.  If  it  had 
been  a  note  for  1,000/.  it  might  have  been  suspicious;  but 
this  was  a  small  note^  for  2\L  \Qs.  Od.  only,  and  money 
given  in  exchange  for  it.'*  In  Grant  v.  Vaughan^  Mr. 
Justice  Wihnot  said  (6):  *^  The  note  appears  to  have  been 
taken  by  the  plaintiff  fairly  and  bond  fide,  in  the  course  of 
trade,  and  even  with  the  greatest  caution :  he  made  in- 
quiry about  it,  and  then  gave  the  change  for  it;  and  there 
is  not  the  least  imputation,  or  pretence  of  suspicion,  that  he 
had  any  notice  of  its  being  a  lost  note^  In  Peacock  v. 
Rhodes,  Lord  Mansfield  said  (fi):  **  The  question  otmala 
fides  was  for  the  consideration  of  the  Jury.  The  circum- 
stances that  the  buyer,  and  also  the  drawers  (of  the  bill, 
the  subject  of  the  action),  were  strangers  to  the  plaintiff, 
and  that  he  took  the  bill  for  goods  on  which  he  had  a  pro- 

(fl)  I  Burr.  468.  (b)  3  Burr.  1626.  (c)  2  Doug.  636. 
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1826.  fit,  were  grounds  of  suspicion  very  fit  for  their  considera- 
tiom  But  they  have  considered  them,  and  have  found  that  it 
was  received  in  the  course  of  trade;  and  therefore  the  case 
is  clear."  In  Egan  v.  Threlfall  (a),  a  Bank  of  England 
note  for  1,000/.,  dated  the  12th  October,  1820,  was,  in 
April,  1821,  lost  in  London,  In  June,  182S,  it  was  pre- 
sented for  change  to  a  money-broker  at  Liverpool,  by  a 
person  with  whom  the  broker  was  well  acquainted,  but 
who  was  then  in  pecuniary  difficulties;  the  broker  chang* 
ed  the  note,  by  giving  bills  which  had  some  time  to  run, 
and  cash,  deducting  commission,  without  asking  how  the 
holder  became  possessed  of  it.  In  trover  by  the  original 
owner  against  the  broker,  it  was  held  to  be  for  the  Jury  to 
say,  whether  the  defendant  had  received  the  note  fairly  and 
bond  fide,  in  the  ordinary  course  of  business,  and  for  value. 
The  Jury  found  for  the  plaintiff,  and  the  Court  refused  to 
grant  a  new  trial.  The  case  of  Lawson  v.  Weston  (6)  was 
over-ruled  by  GiU  v.  Cubitt. 

The  general  principle  deducible  from  all  the  cases  in 
banc,  is,  that,  where  a  party  takes  a  bQl  of  exchange, 
bank-note,  or  check,  without  due  caution,  or  out  of  the 
usual  course  and  practice  of  trade,  he  takes  it  with  every 
risk  attached  to  it.  In  the  present  instance,  the  defend- 
ants' clerk  cannot  be  said  to  have  acted  with  proper  cau- 
tion, when,  in  a  small  provincial  town,  he  changed  a  note 
of  large  value  for  a  stranger;  and  the  transaction  cannot 
be  said  to  have  been  in  the  usual  course  of  business,  for, 
the  clerk  admitted  that  he  did  not  remember  ever  to  have 
changed  so  large  a  note  before.  The  Jury,  therefore, 
were,  under  the  circumstances,  properly  directed,  and  their 
verdict  is  conclusive. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Spankie,  in  sup* 
port  of  the  rule. — The  Jury  should  have  been  directed  to 

(a)  5  Dow.  &  Ryl.  326,  n.  (6)  4  Esp.  Rep.  56. 
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consider  two  points — First,  whether  or  not  the  defendants  1826. 
had  taken  the  note  in  question  bondfide,  in  the  due  course 
of  business; — Secondly,  whether  there  had  or  had  not 
been  a  want  of  caution  sufficient  to  raise  a  presumption  of 
mala  fides.  In  the  former  event,  as  the  defendants  had 
given  value  for  the  note,  they  would  be  entitled  to  retain 
it;  and  it  is  admitted,  and  expressly  found  by  the  Jury, 
that  the  conduct  of  the  defendants  was  beyond  the  reach 
of  suspicion.  Where  a  loss  must  fall  on  one  of  two  inno- 
cent parties,  the  maxim  ''  potior  est  conditio  possidentis  ** 
applies,  provided  he  has  acted  bond  fide.  Miller  v. 
Race  is  an  express  authority  to  shew  that  a  bank-note, 
though  stolen,  becomes  the  property  of  a  party  who  has 
given  value  for  it,  provided  he  have,  at  the  time  of  re- 
ceiving it,  no  notice  or  knowledge  of  the  robbery.  Lord 
Mansfield  there  said  (a),  that  *'  a  bank-note  is  constantly 
and  universally,  both  at  home  and  abroad,  treated  as  mo- 
ney, as  cash,  and  paid  and  received  as  cash ;  and  that  it  is  ne- 
cessary, for  the  purposes  of  commerce,  that  their  currency 
should  be  established  and  secured.*'  The  same  degree  of 
caution  cannot  be  used  in  the  receipt  or  transfer  of  bank- 
notes, as  in  that  of  bills  of  exchange.  In  Wookey  v.  Pole  (A) 
it  was  held,  that  the  property  in  bank-notes,  and  bills  of 
exchange  indorsed  in  blank,  passes  absolutely  by  delivery. 
In  King  v.  Milsom  (c),  in  trover  for  a  bank-note  alleged 
to  have  been  lost  by  the  plaintiff,  it  was  held  that  the  de- 
fendant was  not  bound  to  shew  his  title  to  the  note,  with- 
out evidence  from  the  other  side  that  he  got  possession  of 
it  mold  fide,  or  without  consideration.  Lord  EUenborough 
there  said  {d) :  **  There  is  a  distinction  between  negotiable 
instruments  and  common  chattels.  With  respect  to  the 
former,  possession  is  primd  facie  evidence  of  property.  I 
must  presume  that  the  defendant,  when  possessed  of  this 
note,  was  a  bond  fide  holder  for  a  valuable  consideration. 

(fl)  1  Burr.  459.      {h)  4  Barn.  &  Aid.  1.      (c)  2  Camp.  6.      {d)  Id.  7. 
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1826.  It  would  greatly  impair  the  credits  and  impede  the  circu*^ 
lation  of  negotiable  instruments^  if  persons  holding  them 
could,  without  strong  evidence  of  fraud,  be  compelled  by 
any  prior  holder  to  disclose  the  manner  in  which  they  re- 
ceived them.*'  In  Lawson  v.  Weston,  the  defendants,  hav- 
ing lost  a  bill,  caused  an  advertisement  of  the  fact  to  be 
inserted  in  the  newspapers;  the  plaintiffs  discounted  the 
bill  for  the  person  who  found  it:  it  was  held,  that  they 
were  entitled  to  recover  on  the  bUl,  they  having  received 
it  bond  Jide,  and  without  notice  of  the  fraudulent  manner 
in  which  it  had  been  obtained  by  the  party  from  whom 
they  took  it.  Lord  Kenyon  there  said  (a):  **  If  there 
were  any  fraud  in  the  transaction,  or  if  a  bond  fide  consider- 
ation had  not  been  paid  for  the  bill  by  the  plaintiffs,  to  be 
sure  they  could  not  recover;  but,  to  adopt  the  principle 
of  the  defence  to  the  full  extent  stated,  would  be  at  once 
to  paralyze  the  circulation  of  all  the  paper  in  the  country. 
The  circumstance  of  the  bill  having  been  lost,  might  have 
been  material,  if  the  defendants  could  bring  knowledge  of 
that  fact  home  to  the  plaintiffs.  The  plaintiffs  might  or 
might  not  have  seen  the  advertisement ;  and  it  would  be 
going  great  length  to  say,  that  a  banker  was  bound  to  make 
inquiry  concerning  every  bill  brought  to  him  to  discount; 
it  would  apply  as  well  to  a  bill  for  10/.  as  for  10,00(M.'* 
That  reasoning  appHes  even  more  forcibly  to  the  case  of 
a  bank-note,  than  to  that  of  a  bill  of  exchange,  or  other 
negotiable  security. 

Lord  Chief  Justice  Best. — I  think  I  should  have  been 
well  warranted  in  putting  this  case  to  the  Jury  simply  as 
one  of  mala  fides.  On  the  loss  of  a  bank-note,  or  bill  pay- 
able to  bearer,  immediate  notice  of  the  loss  should  be  giv- 
en to  the  public,  in  the  manner  most  likely  to  prevent  per- 
sons who  would  otherwise  be  ignorant  of  the  fact,  from 

{ft)  4  £sp.  Rep.  56. 
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taking  U;  butj  even  if  the  lost  note  be  not  dulyadver-  1826. 
tisedy  stilly  if  a  person  receive  it  under  circumstances  rea- 
sonably calculated  to  induce  a  belief  that  he  knew  the 
holder  to  have  possessed  himself  of  it  improperly^  the 
loser  is  entitled  to  recover.  If,  after  notice^  a  party  take  a 
note  from  a  stranger,  and  abstain  from  making  such  in- 
quiries as  prudence  and  fair  dealing  would  suggest  to  a 
man  of  business,  the  owner  may  also  in  that  case  recover  its 
value,  in  an  action  against  him  who  has  so  received  it;  for, 
the  negligence  of  the  one  is  no  excuse  for  the  dishonesty 
of  the  other,  though  it  might  be  for  the  mere  negligence. 
In  the  latter  case,  the  maxim  that  has  been  referred  to  at 
the  bar,  potior  est  conditio  possidentis,  might  apply.  It  is 
more  frequently  from  negligence  than  from  fraud  that  in- 
juries result  to  third  persons.  In  this  case,  there  was  no 
ground  for  suspecting  for  a  moment  that  the  defendants* 
clerk  had  been  actuated  by  any  dishonest  or  undue  motives, 
and  the  defendants  themselves  knew  nothing  whatever  of 
the  transaction.  The  clerk  was,  in  all  probability,  anxious 
to  get  his  employers*  notes  into  circulation ;  and  that  anx- 
iety put  him  off  his  guard,  and  prevented  his  making,  re- 
specting the  person  who  offered  him  the  note,  that  inquiry 
which  he  should  have  made;  though  it  appears  that  this 
note  was  a  much  larger  one  than,  in  the  course  of  the  ele- 
ven years  he  had  been  in  the  defendants*  service,  he  had 
ever  before  given  change  for.  I  left  it  to  the  Jury  to  say, 
whether  they  thought  that  the  plaintiffs  had  used  due  di- 
ligence in  advertising  the  notes,  and  circulating  intelli- 
gence of  the  robbery;  and  whether  the  defendants  had 
exercised  due  caution  in  changing  a  note  of  such  a  large 
amount  for  a  stranger,  without  first  making  some  inquiry 
as  to  the  manner  in  which  he  became  possessed  of  it.  This 
latter  fact  the  Jury  have  found  in  the  negative.  A  new 
trial  has  been  moved  for,  on  the  ground  of  an  alleged  mis- 
direction. It  has  been  contended,  that  the  question  should 
have  been  left  to  the  Jury  simply  as  one  of  bond  fides  or 
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mala  fides  s  of  which  latter^  the  want  of  caution  on  the 
part  of  the  defendant  was  to  be  taken  merely  as  one  of 
several  component  parts ;  and  it  has  been  said,  that,  if,  in 
cases  of  this  sort^  any  other  question  be  raised,  great  un^ 
certainty  will  inevitably  be  the  result.    There  is  no  foun- 
dation for  that  argument.     My  direction  to  the  Jury  is 
supported  by  all  the  decisions  in  banc.    Whether  or  not 
proper  diligence  has  been  used,  will  not  be  too  intricate  a 
questioa  for  a  Jury  to  determine.     What  precise  degree 
of  caution  should  be  used,  and  what  inquiries  should  be 
made,  before  a  bill  or  note  is  taken,  common  sense  will  dic- 
tate to  every  one>    Bank-notes,  though  at  first  the  mere 
creatures  of  commerce^  have  now  beomie  the  general  cir- 
culating medium  of  the  country.    In  the  course  of  the  ar- 
gument, it  was  said  that  bank-paper  is  money,  and  abso- 
lutely passes  as  such,  by  delivery.    No  lawyer  or  political 
economist  has  ever  viewed  it  in  this  light;  on  the  con- 
trary, it  is  invarkbly  held  to  be  merely  something  ex- 
changable  for  money.     For  the  purpose  of  this  cause, 
there  is  no  difference  between  a  bank-note,  and  a  bill  of 
exclMmge  payable  to  a  particular  person,  and  by  bim  in- 
dorsed  in  blank:  the  value  is  in  each  case  payable  to  the 
holder*    Forming,  as  it  does,  the  principal  part  of  our  cir- 
culating medium,  it  would  be  highly  injurious  to  the  com- 
merce of  the  country,  to  hold  a  doctrine  that  would  have 
the  effect  of  curbing  or  restraining  the  negotiability  of 
bank-notes.    When  diis  case  was  before  me  at  Nisi  Prims, 
I  felt  that  it  was  one  of  extreme  importance.    I  saw  the 
difficulty  of  laying  down  a  general  rule  on  the  subject.    I, 
however,  told  the  Jury,  in  my  summing  up,  that  I  thought 
that  the  circulation  of  bank-notes  could  not  be  impeded 
by  requiring  every  man  that  received  them,  to  exercise  that 
degree  of  caution  which  his  own  personal  interest  would 
prompt  him  to  observe  in  all  the  concerns  of  life;  and  that 
the  omission  to  use  such  caution  would  have  a  tendency 
to  encourage  the  robbing  of  coaches,  and  the  stealing  of 
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notes  by  clerks  and  other  servants.    Since  the  trial,  I  have         Id26. 
much  considered  this  case ;  and  I  am  perfectly  satisfied, 
that  the  rule  I  then  laid  down  is  a  wholesome  one,  and 
one  which  will  rather  have  the  e'ffect  of  promoting  than  of 
checking  the  circulation  of  notes*    In  general,  money  can- 
not be  identified ;  bank-notes  easily  may  be.     The  stealing 
of  notes  has  of  late  been  greatly  encouraged  by  the  care- 
less manner  in  which  they  are  taken,  and  the  consequent 
facility  of  passing  them  away  without  risk  of  detection. 
This  evil  will  be  considerably  diminished  by  the  adoption 
of  a  rule  requiring  the  receivers  to  be  vigilant.     That 
which  renders  the  possession  of  bank-notes  more  secure, 
cannot,  surely,  operate  as  a  check  on  their  circulation. 
The  degree  of  caution  necessary  is  merely  that  which  is 
reasonably  sufficient  to  satisfy  the  party  taking  the  note, 
that  he  who  tenders  it  is  not  likely  to  have  become  pos^ 
aessed  of  it  by  fraud  or  theft.     After  such  inquiry  as  is 
reasonable,  has  been  made,  it  may  still  happen  that  the  re- 
ceiver may  have  been  imposed  on;  the  negotiability  of  the 
instrument  will  then  protect  him.    The  receiver  should 
receive  it  with  proper  circumspection  and  caution;  the 
degree  of  caution  in  all  cases  depending,  as  in  common 
sense  it  must,  upon  the  value  of  the  note;  for,  it  would  be 
absurd  to  say  that  the  like  caution  must  be  used  in  taking 
a  5/.  note,  as  in  taking  one  for  500/. 

I  will  now  consider  the  several  authorities  on  this  sub- 
ject, which  are  to  be  found  in  the  books. 

Lord  Mansfield — who  may  truly  be  said  to  have  been 
the  founder  of  our  commercial  law,  and  who  laid  down  those 
wise  and  excellent  principles  by  which  the  commerce  of  the 
country  is  protected — in  Miller  v.  Race,  referred  to  a  case 
decided  by  Lord  Holt  (a),  who,  speaking  of  the  non-liabili- 
ty of  the  holder  of  a  lost  note,  after  it  has  has  been  paid 
away  in  currency ,  says,  that  it  is  **  by  reason  of  the  course 

ta)  1  Saik.  126. 
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of  trade,  which  creates  a  property  in  the  assignee  or  bear- 
er:"  and  his  Lordship  said  (a):  **  Here,  an  inn-keeper  took 
the  note  bondjide  in  his  business,  from  a  person  who  made 
the  appearance  of  a  gentleman.    There  is  no  pretence  or 
suspicion  of  collusion  with  the  robber;  for,  this  matter  was 
strictly  inquired  and  examined  into  at  the  trial,  and  is  so 
stated  in  the  case — *  that  he  took  it  for  a  full  and  Taluable 
consideration,  in  the  usual  course  of  business.'    Indeed, 
if  there  bad  been  any  collusion,  or  any  circumstances  of 
unfair  dealing,  the  case  had  been  much  otherwise.     If  it 
had  been  a  bank-note  for  1,000/.,  it  might  have  been  sus- 
picious; but  this  was  a  small  note,  for  2\L  iO«.  Oc/.  only, 
and  mpney  given  in  exchange  for  it."    In  Peticock  v. 
RhodeSi  Grant  v.  Vaugkan,  and  Solomons  v.  The  Bank 
of  England^  the  question  was,  whether  the  bills  had  been 
•taken  in  the  usual  course  of  trade;  or,  in  other  words, 
whether  they  had  been  taken  with  that  degree  of  caution 
which  the  usual  course  of  trade  prescribes.    In  Grant  v. 
Vaughan,  Mr.  Justice  Wilmot  said  (6):   **  If  there  was 
negligence  on  one  side,  and  none  on  the  other,  that  would 
turn  the  scale."    These  decisions  shew,  that  caution  and 
the  usage  of  trade  are  the  governing  principles  in  cases  of 
this  description.    It  is  for  the  Jury  to  consider  the  cir- 
cumstances in  which  the  parties  stand.    The  doctrine  laid 
down  in  the  Court  of  King^s  Bench,  in  GiU  v.  Cubitt, 
clearly  establishes  the  propriety  of  the  direction  I  gave  to 
the  Jury,  although,  from  the  different  circumstances  of 
that  case,  it  was  somewhat  differently  put  by  Lord  Chief 
Justice  Abbott.     His  Lordship,  in  speaking  of  the  case  of 
Latoson  v.  Weston,  says,  that  he  thinks  that  that  case  has 
led  to  a  great  deal  of  mischief,  and  has  greatly  facilitated 
fraud;  and  he  speaks  of  the  number  of  stage-coaches  that 
have  been  lately  robbed  of  bank-notes  and  bills,  and  says^ 
that  it  is  owing  to  the  encouragement  that  has  been  given 


(/O  1  Burr.  468. 


(6)  3  Burr.  1526. 
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to  that  species  of  robberyj  by  the  facility  with  which  they  1826. 
are  received  by  country  bankers,  who  have  been,  in  fact, 
destroying  their  own  interesti  by  their  avidity  to  get  hold 
of  bank-notesj  for  the  purpose  of  distributing  in  the  coun-  . 
try  their  own  notes  in  exchange.  His  Lordship  says  (a): 
'*  It  appears  to  me  to  be  for  the  interest  of  commerce,  that 
no  person  should  take  a  security  of  this  kind  from  another, 
without  using*  reasonable  cauiion.  If  he  take  such  a  se- 
curity from  a  person  whom  he  knows,  and  whom  he  can 
find  out,  no  complaint  can  be  made  of  him;  but,  if  it  is  to 
be  kid  down  as  the  law  of  the  land,  that  a  person  may  take 
a  security  of  this  kind  from  a  person  of  whom  he  knows 
nothing,  and  of  whom  he  makes  no  inquiry  at  all,  it  ap« 
pears  to  me  that  such  a  decision  would  be  more  injurious  to 
commerce  than  convenient  for  it.'*  In  conclusion,  hb  Lord- 
ship said :  "  It  seems  to  me,  that  it  is  a  great  encourage- 
ment to  fraud,  and  it  is  the  duty  of  the  Court  to  lay  down 
such  rules  as  tend  to  prevent  fraud  and  robbery,  and  not 
give  encouragement  to  them."  To  that  doctrine  I  fully 
subscribe,  and  I  think  it  is  the  duty  of  the  Courts  to  give 
effect  to  so  salutary  a  rule.  We  shall  thus  be  establish- 
ing a  principle  which  cannot  fail  to  have  the  effect  of 
giving  increased  protection  to  property  of  this  nature,  and 
preventing  many  felonies.  In  the  case  last  cited,  Mr. 
Justice  Hohroyd  said  (6):  ''  If  a  party  takes  a  bill,  with  a 
view  to  profit  arising  from  interest  or  commission,  under 
circumstances  affording  reasonable  ground  of  suspicion, 
without  inquiring  whether  the  party  of  whom  he  takes  it, 
came  by  it  honestly  or  not;  or,*  if  he  takes  it  merely  be- 
cause it  is  drawn  upon  a  good  acceptor;  then  he  takes  it 
at  a  risk  (or  what  ought,  in  the  contemplation  of  a  reason- 
able man,  to  be  a  risk),  whether  the  bill  be  stolen  or  not.'* 
In  the  case  of  Down  v.  HalUng,  the  question  was  left  to 
the  Jury  exactly  as  I  left  it  in  this.    The  Court,  on  mo- 

(tf)  3  Barn.  &  Crcsa.  471.  (^)  W.  476. 
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1826.        tion>  refased  a  rule  in  that  case^  not  doubting  the  pro- 
priety of  the  Lord  Chief  Ju8tice*s  direction* 

On  the  whole,  I  think  we  shall  best  consult  the  true 
interests  of  commerce,  by  obliging  tradesmen  and  others, 
in  receiving  bank-notes  or  negotiable  bills,  to  use  that 
caution  and  circumspection  which  the  usage  of  trade  re- 
quires in  aU  other  matters  connected  with  it.  In  the  pre- 
sent instance,  the  Jury  have  found  that  due  caution  was 
not  observed  by  the  defendants.  I  am,  therefore,  decided- 
ly of  opinion,  that  such  want  of  caution  was  sufficient  to 
'  entitle  the  plaintifis  to  a  verdict. 

Mr.  Justice  Park.-— I  think  we  should  be  deciding  in 
opposition  to  all  the  cases,  if  we  were  to  say  that  the  di- 
rection of  my  Lord  Chief  Justice  to  the  Jury  in  this  case 
was  improper.  Our  decision  will,  I  think,  be  perfectly  con- 
sistent with  every  one  of  the  authorities  upon  this  subject. 
Miller  v.  Race  was  not  a  case  of  suspicion.  There,  an 
inn-keeper  received  a  bill  or  note  for  21/.  \0s.  Od,,  in  the 
ordinary  course  of  his  business.  What  Lord  Mansfields 
opinion  would  have  been  in  a  case  like  this,  is  evident: 
he  says  (a)-^*'  If  it  had  been  a  note  for  1,000/.,  it  might 
have  been  suspicious;  but  this  was  a  small  note,  for  SI/. 
10«.  Qd.  only,  and  money  given  in  exchange  for  it.**  In 
Peacock  v.  Rhodes^  the  principal  question  was,  whether 
the  case  had  been  properly  left  to  the  Jury.  Lord  Mans^ 
JieU  there  says  (b) :  *'  The  question  of  nuila  fides  was  for 
the  consideration  of  the  Jury:  the  circumstances  that  the 
buyer,  and  also  the  drawers,  were  strangers  to  the  plain- 
tiff, and  that  he  took  the  bill  for  goods,  on  which  he  had ' 
a  profit,  were  grounds  of  suspicion  very  fit  for  their  con- 
sideration; but,  they  have  considered  them,  and  found 
that  it  was  received  in  the  course  of  trade ;  and  therefore 
the  case  is  clear."  It  is  impossible  to  distinguish  SoUh 
mons  V.  The  Bank  of  England  from  this  case.    The  rea- 

(a)  1  Burr.  458.  (b)  2  Doug.  636. 
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soning  of  Lord  Kenyan  there,  is  very  diiferent  from  the  1826. 
opinion  expressed  by  him  in  Laiwson  v.  WesUm,  where  he 
says  (a):  **  The  circumstance  of  the  bill  having  been  lost, 
might  have  been  material,  if  the  defendants  could  bring 
knowledge  of  that  fact  home  to  the  plaintiffs.  The  plaintiffs 
might  or  might  not  have  seen  the  advertisement;  and  it 
would  be  going  great  length  to  say  that  a  banker  was 
bound  to  make  inquiry  concerning  every  bill  brought  to  him 
to  discount;  it  would  apply  as  well  to  a  bill  for  10/.,  as  for 
10,000/;*  Butj  in  Solomons  v.  The  Bankof  ^ntg/^iiM/,  his 
Lordship  says  (6) :  **  When  the  plaintiffs  were  informed 
of  the  circumstances,  and  were  applied  to,  in  order  to  give 
information  of  the  person  from  whom  they  received  the 
bill,  they  refused  to  give  a  satisfactory  account  of  it. 
Under  these  circumstances,  it  is  impossible  to  say  that 
there  was  not  some  suspicion  thrown  upon  them  of  their 
being  privy  to  the  fraud;  and  that  was  all  that  I  told  the 
Jury,  to  whom  I  was  about  to  leave  the  question  of  fact  for 
their  decision." 

Though  I  admit  that  it  is  of  the  greatest  importance 
that  bank-notes  should  not  be  impeded  in  their  circulation, 
I  entirely  concur  with  my  Lord  Chief  Justice  in  his  mode 
of  putting  this  case  to  the  Jury;  and  I  think  that  the  rule 
adopted  by  his  Lordship,  is  one  that  is  calculated  to  be- 
nefit commerce,  rather  than  obstruct  it.  In  Gill  v.  Cubiii, 
the  Court  held,  that  the  Jury  were  properly  directed  to 
find  a  verdict  for  the  defendant,  if  they  thought  that  the 
plaintiff  had  taken  the  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  and  care- 
ful man.  In  Grant  v.  Vaughan,  Mr.  Justice  WUmoi 
says,  the  thing  to  be  inquired  of,  is,  on  whose  side  is  the 
negligence.  In  the  case  now  under  consideration,  there 
was  no  negligence  on  the  part  of  the  plaintiffs;  but,  on' 
the  part  of  the  defendants,  through  the  instrumentality 
of  their  clerk,  there  was  great  negligence.     It  was  admit- 

(a)  4  Esp.  Rep.  57.  W  13  East,  138. 
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1826.  ted  by  the  latter,  on  bis  examination  at  the  trial,  tbat,  dur- 
ing the  whole  period  (eleven  years)  of  his  service  with 
the  defendants,  he  did  not  remember  to  have  ever  chang- 
ed so  large  a  note.  How,  then,  could  this  note  be  said  to 
have  been  taken  by  the  defendants  in  the  usual  course  of 
their  business? 

Under  the  circumstances,  I  think  our  judgment  should 
be  guided  by  the  case  of  Gill  v.  Cubitt. 

Mr.  Justice  Burrouoh. — I  am  clearly  of  opinion  that 
this  note  was  received  by  the  defendants  under  circum- 
stances reasonably  calculated  to  excite  their  suspicion, 
and  to  induce  them  to  be  more  cautious  than  they  appear 
to  have  been.  A  note  of  large  amount  was  presented  at 
a  banking-house,  for  the  purpose  of  being  changed,  by  a 
person  of  whom  they  asked  nothing  more  than  hb  name: 
and,  consequently,  the  only  account  they  had  of  him,  was, 
that  his  name  was  Edwards.  They  should  have  gone  fur- 
ther; they  should  have  asked  where  he  came  from,  and 
how  he  became  possessed  of  the  note.  Parties  are  not  to 
be  careless  in  cases  of  this  sort,  where  their  duty  to  the 
public  requires  that  they  should  be  active  and  cautious; 
neither  are  they  to  refrain  from  asking  questions,  lest 
such  questions  should  prevent  them  from  obtaining  a  note 
that  would  give  them  the  benefit  of  increasing  the  circula- 
tion of  their  own  notes.  These  defendants  have  not  pur- 
sued a  course  tending  to  protect  the  public  from  frauds 
of  this  kind.  If  they  had  used  ordinary  care  and  caution, 
the  parties  might  have  been  spared  the  trouble  and  ex- 
pense of  coming  here.  They  have  not,  however,  acted 
with  due  care. 

The  case  of  Solomons  v.  The  Bank  of  England  (a), 
it  is  impossible  to  distinguish  from  this.  That  was  an 
action  of  trover,  to  recover  the  value  of  a  bank-note 
for  500/.,  which  had  been  stolen  from  Baison  ^  Cq. 

(«)  The  learned  Judge  cited  this  case  from  a  MS.  note. 
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The  note  was  received  by  the  plaintiffs  from  Hymen  %  1826. 
Hendricks^  Jews^  at  Middleburgh.  Being  for  a  large 
amount,  it  was  not  a  note  of  ordinary  currency.  The 
plaintiff,  who  was  the  agent  oi  Hymen  Sf  Co,,  came  to  the 
Bank  of  England,  to  ask  if  the  note  was  good,  and  told 
all  the  circumstances.  He  produced  the  letter  inclosing 
the  note,  and  said  that  he  had  received  it  as  the  agent  of 
Hymen  ^  Co.,  and  had  accepted  bills  for  the  amount.  In 
consequence  of  what  passed,  he  wrote  to  his  correspond- 
ents at  Middleburgh,  to  ascertain  how  they  came  by  the 
note.  They  only  answered,  that  they  had  received  it  from 
a  man  in  an  olive  coloured  coat.  Lord  Kenyan  told  the 
Jury,  that  he  did  not  think  Hymen  %  Co,  had  properly 
accounted  for  the  possession  of  the  note.  The  plaintiff 
was  nonsuited;  and,  afterwards,  when  the  case  was  mov- 
ed in  banc,  his  Lordship  said — The  house  at  Middle- 
burgh  ought  to  have  given  some  account  how  they  came 
by  the  note;  notes  of  this  amount  not  being  ordinarily 
current  there.  If  they  received  it  contrary  to  conscience, 
they  ought  not  to  recover  it.  The  Bank  had  a  right  to 
say — '  shew  us  that  you  hold  this  note  properly ;'  that  is  the 
point;  not  mala  fides.  And  Mr.  Justice  Buller  said — I 
consider  the  plaintiff  as  the  agent  of  Hendricks  ^  Co.,  and 
the  plaintiff's  title  is  incomplete.  The  defendants  prove 
that  the  bill  is  improperly  obtained ;  ihe  plaintiff  has  no- 
tice of  it.  If  it  was  not  stolen,  but  honestly  obtained,  Hen- 
dricks ^  Co.  should  shew  it;  but  they  give  no  account  of  it 
at  all.  It  is  impossible  they  should  not  know  of  whom  they 
had  it.     It  would  be  otherwise,  if  it  were  a  10/.  note. 

In  the  present  case,  the  defendants  were  bound  to  know 
of  whom  they  received  this  note.  They  should  have  made 
inquiry;  they  would  then,  doubtless,  have  discovered  who 
this  person  was.  At  the  last  Assizes  for  Kingston,  I  tried 
a  man  for  passing  stolen  notes.  On  that  occasion,  it  was 
proved  that  Edwards  (this  very  man)  had  accompanied  him. 
Edwards  was  very  well  known  to  the  police,  and  I  am  satis- 
fied that  his  description  would  have  been  found  in  the  Hue 
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1826.  and  Cry.  I  am  decidedly  of  opinion  that  the  Lord  Chief 
Justice's  direction  to  the  Jury  was  substantially  correct, 
and  that  the  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Gaselee. — I  am  ako  of  opinion^  that,  in 
this  case,  it  was  properly  left  to  the  Jury  to  say,  whether 
or  not  due  caution  and  diligence  had  been  observed  by  the 
defendants;  and  that  it  was  not  necessary  to  treat  the  ques- 
tion as  one  of  mala  Jides  only.  Independently  of  decided 
cases,  the  present  may,  I  think,  be  determined  upon  prin- 
ciple. Property  which  has  been  the  subject  of  felony  does 
not  pass  like  other  property.  The  convenience  of  com- 
merce alone  creates  an  exception  to  that  rule,  viz.  as  to 
goods  bought  in  market  overt.  It  has  been  said,  that  the 
holder  of  a  Bank  o{  England  note  has  a  j^rtmayacie  proper- 
ty in  it ;  these  notes  being  part  of  the  currency  of  the  realm. 
But  that  is  not  exactly  so;  for,  if  any  thing  occurs  to  im- 
peach the  holder's  title,  or  to  cast  the  slightest  suspicion  up- 
on it,  it  is  incumbent  on  him  to  shew  how  he  has  conduct- 
ed himself  in  the  acquiring  of  it.  If  he  has  not  used  due 
caution,  the  whole  onus  of  proof,  that  the  party  from  whom 
he  took  it  had  in  it  such  a  title  as  he  could  lawfully  con- 
vey, is  thrown  upon  him.  In  the  present  case,  it  is  found 
by  the  Jury,  that  the  defendants  failed  to  use  that  neces- 
sary caution.  The  circumstances  well  warrant  this  conclu- 
sion. The  note  was  taken  from  a  perfect  stranger^  one  who 
had  never  before  been  seen  at  Boum,  and  not  the  slightest 
inquiry  was  previously  made  concerning  him.  I,  therefore, 
concur  with  the  rest  of  the  Court  in  thinking  that  this  verdict 
ought  not  to  be  disturbed. 

Rule  discharged  (a). 

(a)  See  the  cate  of  Beckwith  v.  directed  to  consider  whether  the 

Corrall  and  Another  (3  Bing.  444,  plaintiff  had  used  due  dihgeoce  in 

and /Nif^,dd6)»  where,  in  an  action  apprising  the  public  of  his  loKy 

of  trover  by  the  owner  of  a  lost  bill  and  whether  the  defendant  had 

of  exchange  against  a  banker  who  acted  with  good  faith  and  suffici- 

had  cashed  it  for  a  stranger,  it  was  ent  caution  in  the  receipt  of  the 

held  that  the  Jury  were  properly  bill. 
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1806. 

Martin  and  Another,  Assignees  of  Mary  Cowpbr>  a      Saturday, 
Bankrupt,  v.  Nightingale,  Bart. 

J.  HIS  was  an  action  of  trover,  by  the  assignees  of  Mary  A  liYcry-staWe 

Ir  AAQAf   who 

Cowper,  a  bankrupt,  against  the  defendant,  the  Sheriff  of  bought  hones 
CambridgesfUre,  for  taking  in  execution  goods  alleged  to  S^ieuing'*ouL* 
be  of  the  estate  of  the  bankrupt.  occasionaUy  sold 

4i_  •!  11  !r»»-  A«  them,  but  with- 

At  the  trial,  at  the  last   Cambridge  Assizes,  before  outhavioga 
Lord  Chief  Justice  Abbott,  a  witness  was  called,  on  the  HcIH^e.^At  the 
part  of  the  plaintiffs,  to  prove  the  tradinfir.     This  witness  ^***'  the  Judge 

*  r  »  I-  o  expressed  him- 

stated,  that  the  husband  of  the  bankrupt  had  formerly  self  of  opinion, 

carried  on  the  business  of  a  livery-stable  keeper  and  horse-  dant's  counsel 

dealer;  that,  after  his  death,  the  bankrupt,  his  widow,  JJJg^^^'.^Jlfffl. 

continued  the  business,  but  had  never  obtained  a  horse-  *^**"*  trading 

,  within  the 

dealers  licence.  Another  witness  proved  his  having  meaning  of  the 
bought  horses  for  the  bankrupt,  for  the  purpose  of  letting;  xhe  Court  re- 
and  that  she  occasionally  sold  them.  ^"»^  to  disturb 

•^  the  verdict. 

His  Lordship  thought  this  sufficient  evidence  of  trad- 
ing, and,  the  defendant's  counsel  acquiescing  in  this  opin- 
ion, the  point  was  not  left  to  the  Jury.  A  verdict  was 
found  for  the  plaintiffs. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  that  the  fact  of 
the  trading  of  the  bankrupt  had  not  been  sufficiently 
proved,  or  that  it  should,  at  all  events,  have  been  left  to 
the  Jury. 

Mr.  Serjeant  Vaughan  shewed  cause,  and  contended 
that  the  trading  was  satisfactorily  established,  as,  although 
the  horses  were  in  the  first  instance  bought  for  the  mere 
purpose  of  letting,  it  wtls  proved  that  they  were  also  occa- 
sionally sold.     He  referred  to  the  case  of  Bartholomew  v. 

VOL.  XI.  X 
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1826.         Sherwood  (a),  where  a  fanner,  who  had  bought  and  sold 
Martin       Worses  with  a  view  to  profit,  was   held  a  trader;  and 
V.  Wright  V.  Bird  (ft),  where  the  Court  of  Exchequer  held 

the  buying  and  selling  of  horses,  with  an  avowed  intention 
of  taking  out  a  licence  and  becoming  a  horse-dealer,  snffl- 
cient  to  constitute  a  trading  within  the  bankrupt  laws, 
however  limited  the  trading,  and  though  no  licence  bad 
been  actually  taken  out. 

Mr.  Serjeant  Wilde ^  in  support  of  his  rule,  submitted 
that  the  mere  casual  sale  of  a  horse  was  not  sufficient  to 
constitute  a  general  trading,  as  the  purchases  were  at  first 
clearly  made  for  no  other  purpose  than  the  carrying  on 
the  business  of  a  livery-stable  keeper:  and  he  cited  the 
case  of  Patten  v.  Browne  (c),  to  shew  that  a  sale  made 
only  as  ancillary  to  a  business,  which,  of  itself,  is  not  a 
trading,  does  not  render  a  person  a  trader  within  the 
meaning  of  the  bankrupt  laws. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  now  said,  that  the  Court  were 
of  opinion,  that  there  was  sufficient  evidence  of  trading  to 
go  to  the  Jury;  that  he  had  spoken  to  Lord  Chief  Justice 
Abbott^  who  stated  Uiat  the  defendant's  counsel  acquies- 
ced in  the  opinion  he  had  expressed  at  the  trial,  and,  with 
their  consent,  the  question  was  withdrawn  from  the  con- 
sideration of  the  Jury;  and  that,  therefore,   the  Court 

would  not  disturb  the  verdict. 

Rule  discharged. 

(a)  1  Term  Rep.  573,  n.  (6)  1  Price,  20.  (c)  7  Taunt  409. 
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1826. 

,    Demandant;    Russell.  Tenant;    Walcott,      Saturday, 

\r       X.  Feft.lUA. 

Vouchee. 
JtIR.  Serjeant  Onshw  moved  that  this  recovery  might  Where  the 

.....  .  vouchee  became 

pass,  under  the  foUowuig  arcumstances : —  insane  afier  the 

The  warrant  of  attorney  was  executed  by  the  vouchee  JrYmint  Vat-*** 

on  the  7th  of  December  last.  At  that  period  he  was  aane;  ^^V  ^"^  j^' 

'^  fore  the  perfect- 

buty  since  the  time  of  bis  executing  the  warrant  of  attor-  ing  of  the  re- 
ney,  and  before  the  recovery  could  pass,  his  intellect  had  cwt^i^used 
become  impaired.  ^  '"^^^  *^  ^^ 

pan. 

The  learned  Serjeant  relied  on  the  case  of  Selwyn  v. 
Selwyn  (a),  to  shew^  that^  in  law,  the  whole  of  a  recovery 
must  be  taken  to  be  the  transaction  of  one  day. 

Per  Curiam. — The  recovery  is  incomplete;  and,  at  any 
time  before  it  is  perfected «  the  vouchee  might,  if  he  were 
restored  to  reason,  revoke  the  warrant  of  attorney;  or,  if 
he  should  die  in  the  mean  time,  the  recovery  would  be  a 
nullity.  Being  insane,  he  is  civiliter  moriuus.  In  Sheep- 
shanks  v.  Lucas  {b\  it  was  held  that  the  death  of  a  vou- 
chee in  a  common  recovery,  before  judgment,  is  a  ground 
of  error,  if  it  be  afterwards  perfected. 

The  learned  Serjeant,  therefore — 

Took  nothing  (c). 


(a)  2  Burr.  1131.  lowed  it  to  pass  as  to  all  the  par- 

(6)  1  Burr.  410.  ties  except  biin.    See  also  Jarne- 

(c)  See  Egremonty  Demandant;  son.  Plaintiff;  Fletcher  and  Wife 

Tenant;      Vale    and  and  Others,  Deforciants  (2  Moore 


Croohe,  Vouchees,  (2  Moore  &  &  Payne,  265,  n),  where,  one 
Payne,  264;  S.  C.  5  Bing.  176),  of  several  deforciants  having  be- 
where,  one  of  two  vouchees  hav-  come  insane,  the  Court  ordered 
lag  become  insane  after  he  had  the  fine  to  pass  as  to  all  the  other 
executed  a  joint  warrant  of  at-  parties,  notwithstanding  the  omis- 
tomey,  but  before  the  perfecting  sion  of  the  name  of  the  lunatic  in 
of  the  recovery,  the  Court  al-  the  proceedings. 

X  2 
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Satwdfty^ 
Feb.  lUh. 

Ad  attorney 
hsTing  acted  for 
both  parties  io  a 
•uit|  the  Court 
ordered  the  pro- 
ceedings to  he 
•et  aside,  and 
the  attorney  to 
pay  the  costs  of 
the  cause  and 
of  the  motion. 


Berry  v.  Jenkins. 

On  a  former  day  in  this  Term,  Mr.  Serjeant  Wilde  ob- 
tained a  rule,  on  the  part  of  the  defendant  in  this  suit, 
calling  on  the  plaintiff,  or  his  attorney,  to  shew  cause  why 
the  interlocutory  judgment  which  had  been  signed  here- 
in, and  all  the  proceedings  previous  thereto,  should  not 
be  set  aside  for  irregularity,  and  why  the  attorney  should 
not  pay  the  costs  of  the  cause  and  of  this  application; 
The  affidavit  on  which  the  motion  was  founded,  stated, 
that  the  attorney  had  acted  for  both  sides,  putting  in  bail 
for  the  defendant,  and  deluding  the  parties,  and  prevent- 
ing an  interview. 


Mr.  Serjeant  Vaughan  was  about  to  shew  cause — 

But  the  Court  strongly  reprobated  the  conduct  of  the 
attorney,  in  acting  for  both  plaintiff  and  defendant  at  the 
same  time,  and  ordered  that  the  rule  should  be  made  ab» 
solute  in  the  terms  moved. 

Rule  absolute. 


Yrisarri  v.  Clement. 

J  HIS  was  an  action  for  a  libel  published  in  a  certain 
newspaper  called  '*  The  Morning  CAronte/^,**  of  which  the 
defendant  was  proprietor. 


Saturday^ 
Feb.  11 M. 

An  action  will 
not  lie  for  a  li- 
bel imputing  to 
a  party  fraud  in 
his  conduct 
touching  an  il- 
legal transac* 

tion;  but,  if  the  publication  goes  further,  and  conveys  an  imputation  on  the  party,  dehort  such 
transaction,  it  is  libellous. 

In  a  dedaration  for  a  libel  published  concerning  the  plaintiff  at  Enwnf  tf  the  mIqU  of  CkiU,  it 
was  alleged,  by  way  of  inducement,  that  the  plaintiff  was  the  Envoy  appointed  by  the  state  of 
ChUi:'^Held,  that  the  libel,  on  the  fatie  of  it,  sufficiently  admitted  CJuU  to  be  a  state,  and  the 
plaintiff  to  be  the  Envoy  of  that  state,  to  support  the  action. 

A  libel  stated,  that,  "  The  plaintiff  lost  no  time  in  transferring  himself,  together  with  200,0001. 
sterling  of  John  BuIFm  money,  to  Parit,  where  he  now  out-tops  princes  in  his  style  of  living."  The 
inmigndo  to  this  was,  "  meaning  that  the  plaintiff  had  defrauded  English  subjects  of  200,0002..*"— 
HMt  that  the  immndo  gave  the  words  of  the  libel  too  extended  a  meaning;  and  that  the  libel 
did  not  impute  to  the  plaintiff  the  commission  of  a  fraud  upon  English  sulijccts. 
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The  first  count  of  the  declaration^  after  the  usual  in-         l^^^* 
ducement  of  good  character  and  conduct,  proceeded  thus —       Yribarri 

*'  And  whereas  aIso«  before  the  time  of  the  committing  the  ^  ^' 
grievances  by  the  said  defendant  in  this  count  and  the  four 
next  following  counts  mentioned^  the  said  plaintiff  had 
been  and  was  appointed  by  certain  persons  exercising  the 
powers  or  authority  of  government  in  a  certain  republic 
or  state  in  parts  beyond  the  seas,  to  wit,  in  the  republic  or 
state  of  Chili,  in  South  America,  to  the  office  or  station 
of  Envoy  Extraordinary  and  Minister  Plenipotentiary 
from  the  said  republic  or  state  of  Chili,  to  and  at  the 
Courts  of  Europe,  and,  amongst  others,  to  the  Court  of 
this  United  Kingdom,  to  wit,  at  &c« :  And  whereas,  be- 
fore the  time  of  the  committing  the  grievances  by  the  said 
defendant  in  this  count  and  the  four  next  following  counts 
mentioned,  the  said  plaintiff  had  been  and  was  authorized, 
empowered,  and  directed,  by  the  said  persons  exercising 
the  powers  or  authority  of  government  in  the  said  repub- 
lic or  state  of  Chili,  in  South  America,  to  negotiate  a  loan 
or  loans  for  the  service  of  the  said  republic  or  state  of 
CJdli,  to  wit,  at  &c.:  And  whereas  also,  before  the  com- 
mitting of  the  grievances  by  the  said  defendant  in  this 
count  and  in  the  four  next  following  counts  mentioned,  to 
wit,  on  the  1st  January,  1820,  the  said  plaintiff  had  come 
to  and  arrived  in  this  country,  and  had  become  and  was 
resident  therein,  to  wit,  at  &c.  aforesaid:  And  whereaif 
also,  before  the  committing  of  the  grievances  by  the  de- 
fendant in  this  count  and  the  four  next  following  counts 
mentioned,  to  wit,  on  the  Ist  July  182S,  the  said  plain- 
tiff*, by  virtue  and  in  exercise  of  the  said  power  and  autho- 
rity conferred  on  him  by  the  said  persons  exercising  the  pow- 
ers or  authority  of  government  in  the  said  republic  or  state 
of  Chili,  in  South  America,  had  entered  into,  made,  and 
concluded,  for  and  on  the  part  of  the  said  republic  or  state 
of  CAfVf>  a  contract  with  certain  persons,  to  wit,  John 
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1826.         HuUett  and  Charles  Widder,  carrying  on  trade  and  com- 
Y  jj  ^  \      merce  in  the  city  of  London,  by  and  under  the  style  and 
V.  firm  of  Hulleit,  Brothers ,  and  Co.,  for  raising  a  certain 

loan  of  money ^  to  wit,  a  loan  for  IfiOOflOOL  sterling 
money  of  this  kingdom^  for  the  service  of  the  said  repub' 
lie  or  state  of  Chili,  by  the  sale  of  certain  bonds  or  obli- 
gations, to  wit,  bonds  or  obligations  of  and  on  the  part  of 
the  government  of  the  said  republic  or  state  of  ChiU, 
which  said  bonds  or  obligations  bad  been  and  were  signed 
by  the  said  plaintiff,  as  Envoy  Extraordinary  and  Minister 
Plenipotentiary  for  the  said  republic  or  state  of  Chili,  and 
by  virtue  and  in  exercise  of  the  said  power  and  authority 
conferred  on  him  for  that  purpose,  as  aforesaid^  and  had 
been  and  were  issued  by  him,  the  said  plaintiff,  to  the  said 
Messrs.  HuUett,  Brothers,  and  Co.,  and  had  been  and 
were  sold  and  disposed  of  by  and  through  the  agency  of 
them  the  said  Messrs.  HuUett,  Brothers,  and  Co,,  to  di- 
vers subjects  of  this  kingdom,  as  the  buyers  and  pur- 
chasers thereof,  to  wit,  at  &c.  aforesaid:  And  whereas 
also,  before  the  time  of  the  committing  of  the  grievances 
by  the  said  defendant  in  this  count,  and  the  foar  next 
following  counts  mentioned,  one  John  HuUett,  being  one 
of  the  partners  in  the  said  house  or  firm  of  Messrs.  Atif- 
lett.  Brothers,  and  Co.,  had  been  and  was  appointed  by 
certain  persons  exercising  the  powers  or  authority  of  go- 
vernment in  a  certain  other  republic  or  state  in  parts  be- 
yond the  seas,  near  or  neighbouring  to  the  before-men- 
tioned republic  or  state  of  Chili,  in  South  America,  that 
is  to  say,  in  the  republic  or  state  of  Buenos  Ayres,  in 
South  America,  Consul-General  for  the  said  republic  or 
state  x>f  Buenos  Ayres,  in  and  towards  this  United  King- 
dom, to  wit,  at  &c.  aforesaid;  yet  the  defendant,  well 
knowing  all  and  singular  the  premises  aforesaid,  but  con- 
triving and  maliciously  intending  wrongfully  and  unjustly 
to  hurt,  injure,  prejudice,  and  damnify,  the  said  plaintiff 
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in  hb  said  good  name,  fame,  credit,  and  reputation,  and         1826. 
to  bring  him  into  public  scandal,  iqfamy,  and  disgrace,      vrharr 
with  and  amongst  all  his  neighbours,  and  other  good  and  «* 

worthy  suli^ts  of  this  kingdom,  and  cause  it  to  be  sus* 
pected  and  believed  by  those  neighbours  and  subjectSt 
that  he  had  been  and  was  guilty  of  fraud,  and  otlierwise 
to  hurt,  injure,  prejudice,  and  damnify  him,  heretofore,  to 
wit,  on  &c»,  at  &c.  aforesaid,  did  falsely  and  maliciously 
print  and  publish,  and  cause  and  procure  to  be  printed 
and  published,  of  and  c<HMeming  the  said  plaintiff,  and  of 
and  concerning  the  matters  aforesaid,  a  certain  false^ 
scandalous,  malicious,  and  defamatory  libel,  in  a  certain 
public  newspaper,  commonly  called  or  known  by  the  name 
of  The  Morning  Chronicle^*  in  the  form  of  a  letter  pur^  ^ 
porting  to  be  written  to  the  editor  thereof,  containing 
therein,  amongst  other  thingis,  the  false,  scandalous,  ma- 
licious, and  defamatory  matter  following,  of  and  concern- 
ing the  said  plaintiff,  and  of  and  coDcetning  the  matters 
aforesaid,,  that  is  to  say:  '  I  (meaning  the  person  purport- 
ing to  be  the  writer  of  the  said  letter)  would  ask  another 
question  not  irrelevant  on  the  present  occasion.  Why 
did  the  appointment  of  Consul-General  (meaning  the  said 
appointment  of  Consul-General  for  the  said  republic  or 
atate  of  Buenos  Ayres^  in  South  America^)  to  England, 
fall  on  the  person  alluded  to  (meaning  the  said  John  Hut- 
lei.)?  It  would  not,  surely,  be  owing  to  any  approbation  of 
his  (meaning  the  said  John  HuUetfs)  conduct  in  med* 
dling  with  the  affairs  of  a  neighbouring  state  (meaning  the 
said  republic  or  state  of  Chili,  in  South  America),  which 
atate  (meaning  the  said  republic  or  state  of  Chili),  with- 
out being  in  want  of  money,  or  even  asking  for  it,  this 
London  agent  (meaning  the  said  John  HuUeif)  saddles 
with  a  debt  of  one  million  of  pounds,  taken  out  of  Eng- 
lish pockets  for  the  benefit,  in  reality,  of  himself  (meaning 
the  said  John  HuUeit),  and  the  Creole  Spaniard  (meaning 
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1829.         the  said  plaintiff),  who  acted  the  part  of  Plenipotentiary 
to  the  Stock  Exchange  in  that  drama  (meaning  and  in- 
V.  sinuating  thereby,  that  the  said  plaintiff,  colluding  with 

Clembnt.      j.j^^  g^j  j  j^f^^  Hullett  to  obtain  money  fraudulently,  in  the 

matter  of  the  said  loan  for  one  million  of  pounds  for  the 
service  of  the  said  republic  or  state  of  ChiU,  in  South 
America^  had   defrauded   the   English   subjects  of  this 
kingdom).   The  latter  worthy  (meaning  the  said  plaintiff), 
lost  no  time  in  transferring  himself,  together  with  two 
hundred  thousand  pounds  sterling  of  John  BulTs  money, 
to  Paris  (meaning  and  intending  thereby  that  the  said 
plaintiff  had  fraudulently  obtained  two  hundred  thousand 
pounds  sterling,  of  the  money  of  the  English  subjects  of 
our  sovereign  lord  the  King,  and  had  fled  from  this  coun- 
try with  the  same),  where  he  (meaning  the  said  plaintiff), 
now  out-tops  princes  in  his  (meaning  the  plaintiff's),  style 
of  living.     This  notorious  transaction,  that  will  occupy  a 
prominent  place  in  the  annals  of  stock-jobbing  fraud  (mean- 
ing and  insinuating  thereby,  that  the  said  plaintiff  bad  col- 
luded with  the  said  John  Hullett  in  the  matter  of  the  said 
loan  raised  for  the  said  republic  or  state  of  ChiU^  in  South 
America^  and  had  defrauded  certain  English  subjects  of  this 
kingdom),  ought  to  have  warned  official  men  of  the  South 
American  state  alluded  to  in  Mr.  Canning's  speech,  against 
trusting  the  management  of  their  affairs  in  England  to  the 
same  hands:  but  they  have  determined  otherwise;  and 
here  are  the  consequences  of  their  acting  in  contempt  of 
public  opinion.     I  (meaning  the  said  person  purporting  to 
be  the  writer  of  the  said  letter,)  write  this,  not  for  the 
English  readers   of  the    Chronicle^  but   for   the  South 
Americans  ;  they  will  not  be  at  a  loss  to  supply  the  names 
here  omitted/  " 

The  second,  third,  fourth,  and  Ji/th  counts  set  out  the 
same  libel,  '^  of  and  concerning  the  plaintiff,  and  the  mat- 
ters aforesaid,"  varying  the  innuendos  thus: — "  That  the 
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plaintiff,  in  the  matter  of  the  said  loan  for  the  republic  or         1826. 
state  of  Chili,  had  defrauded  English  aubjecU  of  two      yrisarai 
hundred  thousand  pounds  sterling;** — ''  That  the  plaintiff  v. 

had  acted  fraudulently  in  the  matter  of  the  loan  raised  for 
the  said  republic  or  state  of  ChiU  ;'*—''  That  the  pluntiff 
had  fraudulently  obtained  two  hundred  thousand  pounds 
from  English  subjects;** — "  That  the  plaintiff  had  com- 
mitted a  fraud.** 

The  sixth,  seventh,  eighth,  and  last  counts  contained  no 
inducement,  nor  any  allusion  to  the  introductory  part  of 
the^r^^  count;  but  merely  set  out  the  following: — **  The 
latter  worthy  lost  no  time  in  transferring  himself,  together 
with  two  hundred  thousand  pounds  sterling  otJohnBulTs 
money,  to  Paris,  where  he  now  out-tops  princes  in  his 
style  of  living;**  with  innuendos — ''  That  the  plaintiff  had 
fraudulently  obtained  two  hundred  thousand  pounds  of  the 
money  of  English  subjects,  and  had  fled  with  it  out  of  this 
kingdom;** — "  That  the  plaintiff  had  left  this  country  with 
two  hundred  thousand  pounds,  fraudulently  obtained  from 
English  subjects;'* — **  That  the  plaintiff  had  defrauded 
English  subjects  of  two  hundred  thousand  pounds;'* — 
**  That  the  plaintiff  had  committed  a  fraud.** 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit- 
tings afler  last  Michaelmas  Term,  the  publication  of  the 
alleged  libel  by  the  defendant  was  admitted.  The  Under 
Secretary  of  State  for  Chili  proved,  that,  in  the  year 
1818,  the  plaintiff  was  appointed  Envoy  Extraordinary 
from  the  State  of  Chili  to  all  the  Courts  of  Europe ,  and, 
amongst  others,  to  that  of  this  country ;  that  he  was  au- 
thorized to  raise  a  loan  for  the  purposes  of  that  state ;  that, 
then  and  since,  the  government  of  Chili  had  used  a  public 
seal;  that,  in  1818,  the  government  was  under  the  control 
and  direction  of  Don  Bernardo  O'Higgins,  under  the  title 
of  Supreme  Director  of  the  Court  of  Chili;  that  the  plain- 
tiff was  appointed  Envoy  by  the  Supreme  Director;  that 


I 
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1826.        the  state  of  Chili  comprised  three  proYinces,  of  which  two 
^    ^  and  a  half  were  under  an  independent^  republican  govem- 

V.  ment,  at  the  head  of  which  was  O'Higgins — the  other 

half  still  remaining  in  the  hands  of  the  Old  Spamards, 
who  refused  to  recognize  the  new  republic;  and  that,  in 
those  provinces  which  were  under  the  authority  of  Don 
Bernardo,  laws  were  made  and  enforced,  and  observed  by 
the  people. 

The  plaintiff  then  put  in  his  appointment  as  Envoy 
Extraordinary  to  the  Courts  of  Europe,  under  the  seal  of 
Chili;  and  also  an  authority  to  raise  money  for  the  pur- 
poses of  the  state.  A  deed,  which  was  executed  at  Parte, 
and  deposited  in  the  Bank  of  England,  was  then  put  in. 
This  deed  charged  the  revenues  of  ChUi  with  the  pay- 
ment of  the  loan  to  be  raised  by  the  plaintiff.  A  bond 
was  also  produced,  by  which  it  appeared  that  payments 
had  been  made.  Evidence  was  then  offered  to  shew  the 
independence  of  the  state  of  Buenos  Ayres,  and  that  Mr. 
HuUett  had  been  appointed  Consul,  under  the  seal  of  that 
country. 

For  the  defendant,  it  was  objected, .  that  the  plaintiff 
had  failed  to  prove  the  allegation  in  the  declaration,  that 
Chili  and  Buenos  Ayres  were  states;  they  not  being  recog- 
nized as  such  by  the  government  of  this  country. 

The  Lord  Chief  Justice  said,  that  there  were  three  de- 
scriptions of  foreign  states,  pis. — states  merely  acknow- 
ledged as  sovereign  independent  states— states  connected 
by  treaties  with  England — and  sovereign  states,  uncon- 
nected with,  and  unacknowledged  by,  our  government; 
that»  in  cases  relative  to  the  two  first-mentioned  deserip- 
tions  of  states,  it  is  only  necessary  to  prove  that  they  have 
been  acknowledged  as  sovereign  independent  states,  by 
the  government  of  this  country;  that,  in  many  instances, 
even  this  proof  would  be  unnecessary,  the  great  states  of 
the  world  being  noticed  in  acts  of  Parliament  made  for  the 
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confirmation  of  treaties,  and  the  regulation  of  commercial  1826. 
intercourse  with  them,  and  these  states,  consequently,  be- 
ing taken  judicial  notice  of  by  Courts  of  law;  but  that  the 
existence  of  unacknowledged  states  must  be  proved  by 
evidence  that  they  are  associations  formed  for  mutual  de- 
fence, acknowledging  no  authority  dehors  their  own  go- 
vernment, observing  the  rules  of  justice  towards  the  sub- 
jects of  other  states,  living  generally  under  their  own  laws, 
and  maintaining  their  independence  by  their  own  force. 
His  Lordship,  however,  saved  the  point  for  the  opinion  of 
the  Court. 

It  was  then  objected,  that,  as  the  plaintiff  had  been  en- 
gaged in  an  illegal  transaction,  vht.  raising  a  loan  for  a 
state  which  was  at  war  with  one  in  amity  with  the  govern- 
ment of  this  country,  he  was  not  entitled  to  recover  in  a 
Court  of  Justice,  for  any  thing  said  or  written  touching 
his  conduct  with  reference  to  such  transaction. 

The  Lord  Chief  Justice,  being  of  opinion  that  the  attack 
contained  in  the  libel  was  not  confined  to  the  alleged  ille- 
gal transaction,  but  reflected  on  the  plaintiff's  character 
ultra  the  subject  of  the  loan,  over-ruled  the  objection. 

The  Jury  accordingly  returned  a  verdict  (generally)  for 
the  plaintifi^damages  400/. ;  and  leave  was  given  to  the 
defendant  to  move  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  in  case  the  Court  should  be  of  opinion 
that  the  plaintiff  had  not  suflSeiently  proved  the  existence 
of  the  states  of  Chili  and  Buenos  At/res,  as  alleged  in  the 
declaration,  and  the  appointments  of  the  plaintiff  and  of 
Mr.  Hullett,  as  Envoy  Extraordinary,  and  Consul*  under 
the  seals  of  those  states  respectively. 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  for  a  nonsuit,  on  the  point  reserved ;  and 
for  a  new  trial,  on  the  ground  of  the  illegality  of  the 
transaction  in  which  the  plaintiff  had  been  engaged.  Hunt 
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1826.        V.  Bell  (a).     The  learned  Serjeant  afterwards  moved  in 
Trisarri      arrest  of  judgment,  on  the  ground  that  the  innuendo  in 
V.  the  eighth  count — "  that  the  plaintiff  had  defrauded  £ii/^- 

Clmieni.  ^^  subjects  of  200,000/.,"  gave  the  words  of  the  libel  a 
more  extended  interpretation  than  those  words  of  them- 
selves would  reasonably  bear:  and  he  cited  the  case  of 
HoU  v.  Scholefield  (6),  to  shew,  that,  where,  on  a  declara- 
tion for  slander,  some  of  the  counts  of  which  are  support- 
ed and  others  not,  and  a  general  verdict  is  entered  for 
damages  on  the  whole  declaration,  the  judgment  cannot 
afterwards  be  entered  on  the  good  counts  only. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Spankie  shew- 
ed cause. — On  the  first  point — that  the  states  of  CAs/i 
and  Buenos  Ayres  were  not  states  recognized  by  the 
government  of  this  country — they  cited  GroHus  (c),  Vai* 
tel  on  the  Law  of  Nations  (iQ,  FoUioii  v.  Ogden  (e), 
Wright  V.  Nutt  (/),  Ogden  v.  FoUioti,  in  error  {g).  The 
City  of  Berne  v.  The  Bank  of  England  {h\  and  Dolder 
V.  The  Bank  of  England  {i):  and  they  submitted,  that, 
at  all  events,  the  defendant  was  not  in  a  situation  to  dis* 
pute  the  fact,  he  having  himself,  suflSciently  for  the  pur- 
poses of  the  present  action,  admitted  it  on  the  face  of  the 
libel.  They  also  contended,  that  the  libel  attacked  the 
plaintiff  in  his  private  character,  independently  of  the 
transaction  alluded  to;  and  that,  therefore,  the  publica- 
tion was  libellous. 

Mr.  Serjeant  Taddjff  in  support  of  the  rule,  was  beard 
at  considerable  length ;  but,  as  the  opinion  of  the  Court 

(a)  7  B.  Moore,  212;  S,  C.  1  (e)  1  H.BIrc.  123. 
BiDg.  1.  (/)  1  H.  Blac.  136,  n. 

(b)  6  Term  ttep.  69! .  (g)  3  Term  Rep.  726. 
'f)  Book  1,  c.  I,  P.  14.                       (A)  9  Ves.  347- 

(r/)  Book  1,  c.  4;   Book  3,  r. .       (i)  10  Vps.  284,  ;i52. 
]8,  R8.  292,  293. 
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was  confined  to  the  point  in  arrest  of  judgment,  on  the  1826. 

ground  that  the  innuendo  put  on  the  words  of  the  libel  a  yrisasai 

GODstruction  too  extended,  and  gave  no  opinion  on  the  «• 
other  points,  the  argument  is  omitted. 

Lord  Chief  Justice  Best. — In  this  case,  a  motion  has 
been  made  for  a  nonsuit,  or  a  new  trial ;  and  also  in  arrest 
of  judgment.  In  support  of  the  former  part  of  the  mo- 
tion, it  has  been  contended^  that  the  allegations  in  the  de- 
claration— that  there  is  such  a  state  as  ChUi^  and  that  the 
plaintiff  has  been  appointed  Envoy  from  that  state  to  the 
Court  of  this  country;  that  there  is  such  a  state  9kS  Bue^ 
nos  Ayresi  and  that  Mr.  HuUett  has  been  appointed 
Consol-General  for  that  state — were  not  supported  by 
the  evidence.  At  the  trial,  I  decided,  that  it  sufficiently 
appeared,  on  the  face  of  the  libel,  and  from  the  evidence, 
that  such  states  did  exist ;  and  the  rest  of  the  Court  now 
concur  with  me.  There  is,  consequently,  no  foundation 
for  the  objection  taken  on  this  point.  The  statement  in 
the  declaration,  as  to  the  existence  of  those  states,  was 
mere  inducement;  and,  in  an  action  for  a  libel,  it  is 
enough,  if  the  libel  itself  admits  that  which  is  so  alleged. 
The  defendant  in  the  present  case  has,  on  the  face  of  the 
libel,  admitted  the  existence  of  the  states  in  question.  It 
was  proved  that  the  plaintiff  was  appointed  Envoy  or 
Minister  for  Chili^  and  Mr.  Hutteiit  Consul-General  for 
Buenos  Ayres.  These  several  allegations,  therefore,  were 
fully  and  substantially  made  out. 

Another  ground  of  defence  urged  at  the  trial,  was, 
that,  as  the  plaintiff  had  been  engaged  in  an  illegal  trans* 
action,  viz.  raising  a  loan  for  a  state  which  was  at  war 
with  one  in  amity  with  the  government  of  this  country,  he 
was  not  entitled  to  recover  in  a  Court  of  Justice  for  any 
thing  said  or  written  touching  his  conduct  with  reference 
to  such  transaction.     The  case  of  Hunt  v.  Bell  was  cited 


Clarke 
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1826.         in  Bitppoit  of  that  posidon.     With  tha4:  decision  I  fally 
coBCur;  for,  when  a  person  complains  of  a  libel,  if  it  be 
V.  shewn  that  that  libel  has  only  reference  to  an  illegal  ttaas- 

oHMsoN.  ^Q^Qn  in  which  the  party  has  been  engaged,  it  is  an  an- 
swer  to  the  complaint;  but  still,  such  a  defence  will  not 
avail,  if  fcaud  ^be  imputed  to  him  tthra  such  transaction. 
In  tins  case,  die  libel  was  not  confined  to  the  public 
duHracter  of  the  plaintiff;  he.  has  been  attacked  in  bis 
priirate  character  aiko. 

The  ol^ection  raised  in  arrest  of  judgment  is,  that  the 
umuendo  in  the  eigMh  count,  ^^that  the  plaintiff  had  de- 
frauded EngUsh  subjects  of  200,0002.,"  gave  the  words  of 
the  libel  too  extended  a  meaning;  and  that  the  libel  did  not 
impute  to  the  plaintiff  the  commission  of  a  fraud  upon  tlie 
English  nation.  I  thought,  at  the  trial,  that  the  libel  did 
impute  to  the  plaintiff  the  having  committed  a  fraud  upon 
the  English  nation ;  but,  on  further  examination,  I  think 
the  libel  does  ifiot  bear  so  extended  a  construction  as  is 
sought  to  be  put  upon  it  by  the  iamuendos.  In  order  to 
coHect  the  true  meaning  of  the  libel,  the  whole  of  it  must 
be  taken  together.  There  appears  to  me  to  be:nothingin 
this  publication  to  charge  the  plaintiff  with  defrauding  the 
people  of  England.  It  .charges  him  with  defrauding  the 
people  <rf  Chili  only.  If  that  be  the  true  construction,' the 
defendant  is  entitled  to  a  new  trial.  The  libel  was  in  the 
form  of  a  letter.  It  concluded  with  a  statement  that  it 
was  not  written  for  the  English  leaders  of  the  Chrcmele^ 
but  for  the  South  Americans.  It  is,  therefore,  imposssible 
to  say  that  the  writer  meant  to  convey  an  insinuation  that 
the  plaintiff  had  been  gniky  of  a  fraud  on  the  people  of 
this  country.  He  must  be  taken  to  have  meant  to  say, 
that  the  plaintiff  had  raised  lor  the  people  of  CKU  a  loan 
which  4hey  did  not  want,  and  had  applied  the  produce  to  bis 
own  purposes.  If  so,  no  more  is  conveyed  than  an  impu- 
tation of  a  fraud  practised  upon  the  Chilians.    The  innu- 
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emdo,  therefore,  '<  that  the  plaintiff  had  cheated  English         J  826. 
subjects/  was  not  made  out. 

This  point  I  did  not  reserve  for  the  opinioDof  the 
Court,  and  therefore  no  nonsuit  can  be  entered  upcm  it; 
but,  as  it  raises  a  new  and  important  considerationi  it  is 
proper  diat  the  cause  should  be  re*tried. 

The  rest  of  the  Court  concurring — 

Rule  absolute,  for  a  new  trial. 


Clarke  v.  Johnson  and  Another.  Fe^iZih. 

R  HIS  was  an  action  o{  assumpsit,  for  money  had  and  re-  Panth  officers 
cetved,  brought  by  the  plaintiff,  the  mother  of  a  bastard  from  the  fttber 
child,  to  recover  from  the  defendants  the  sum  of  60/.,  which  chiidTucuHty 
had  been  deMsited  with  them,  as  overseers  of  the  poor  of  ^p  indemnify 

1  .  .     -.r     »    » •         "**  paruh  from 

tJie  township  of  Osgodby,  near  Scarborough,  in  1  orkshtre,  any  charge  for 
on  the  birth  of  the  child^  m  1818,  for  the  purpose  of  in-  a  depoiit"f° 
demnifying  the  township  from  any  expenses  that  might  be  ^pMe'u  con^. 
incurred  in  respect  of  the  future  maintenance  of  the  child,  tjary  to  the  po- 
At  the  trial,  before  Mr.  Justice  Bayley,  at  the  last  As-  and  rach  depol 
siaes  at  York,  it  appeared  that  the  money  was  placed  in  a  "ered  Lck.'^^' 
bank  at  Scarborough,  in  the  joint  names  of  the  plaintiff 
and  the  defendants^  the  overseers  of  the  township  for  the 
time  being;  that  the  bankers  gave  a  receipt  to  both  par- 
ties; that  the  plaintiff  received  interest,  at  the  rate  of  5/. 
per  cent.,  until  18S1,  when  the  bankers  at  Scarborough 
became  hankmpts ;  and  that  the  defendant  Johnsou  prov- 
ed under  their  commission,  and  received  the  sum  of  ISL 
14fS.  Sd.,  being  a  dividend  at  the  rate  of  five  shillings  in 
the  pound  I  and  interest*     It  also  appeared  that  the  child 
was  still  living ;  that  the  plaintiff,  the  mother,  had  never 
been  taken  before  a  magbtrate ;  and  that  the  child  had 
never  become  chargeable  to  the  township. 
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1826.  The  learned  Judge  was  of  opinion  that  there  was  a  con- 

Clarkb        tinuug  liability  or  risk  on  the  part  of  the  township,  the 

V-  child  being  still  alive;   and  he  therefore  nonsuited  the 

plaintiff^  reserving  to  her  leave  to  move  that  the  nonsuit 

might  be  set  aside*  and  a  new  trial  had,  in  case  the  Court 

should  be  of  opinion  that  she  was  entitled  to  recover. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 
accordingly  obtained  a  rule  nisL  He  submitted*  that  the 
payment  to  the  overseers  of  a  gross  sum  for  the  support 
of  an  illegitimate  child,  was  illegal;  and  cited  the  case  of 
Cole  V.  Gower  {a),  where  it  was  held  that  the  statute  6 
Geo.  3,  c.  31,  only  authorizes  parish  officers  to  take,  from 
the  putative  father  of  a  bastard  child,  a  security  to  indem- 
nify the  parish  from  the  possible  charge  of  its  mainten- 
ance. 

Mr.  Serjeant  Wilde  shewed  cause. — In  Middleham  v. 
Seller  by  (6),  the  putative  father  of  a  bastard  child  gave  a 
voluntary  bond  to  the  parish  officers,  conditioned  for  the 
payment  of  a  certain  sum  every  three  months,  until  the 
child  should  be  deemed  capable  of  providing  for  itself — it 
was  held  that  the  bond  was  good,  and  the  condition  suffi- 
ciently certain.  Lord  EUenborough  there  said  (c):  '*  If  a 
duty  be  imposed  by  statute,  the  parties  who  are  called  up- 
on to  execute  the  duty  must  comply  with  its  provbions ; 
and,  therefore,  if  the  defendant  had  been  apprehended 
under  the  statute  (cQ,  and  had  given  the  bond  in  order  to 
relieve  himself  from  commitment,  there  might  have  been 
much  weight  in  the  argument;  but,  the  argument  does  not 
apply  where  the  parties  are  not  acting  under  the  statute. 

• 

This  does  not  appear  to  be  any  thing  more  than  a  voluntary 
obligation  entered  into  by  the  defendant,  with  the  object 


(a)  6  East,  1 10.  (c)  I  Maule  &  Selw.  31 1. 

(6)  1  Maule  &  Selw.  310.  (d)  6  Geo.  2,  c.  31. 
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of  providing  for  the  maintenance  of  his  child;  and,  if  we  1826. 
do  not  find  that  it  is  contrary  to  the  general  policy  of  the 
law,  which  was  the  case  of  Cole  v.  Gawer,  I  see  no  reason 
why  it  should  not  have  effect.  The  defendant  still  remains 
liable  to  indemnify  the  parish.**  Mr.  Justice  Le  Blanc 
said  (a) :  ''  If  the  party  is  brought  before  a  magistrate, 
then  the  statute  directs  what  shall  be  done;  but,  here,  the 
party  acts  without  any  compulsion.'*  So,  in  this  case,  the 
money  was  deposited  without  any  compulsion  whatever. 
It  was  not  paid  as  a  discharge,  but  was  merely  lodged  in 
the  bank,  as  an  indemnity  against  the  possibility  of  future 
charges  being  incurred  by  the  township  on  account  of  the 
child.  Overseers  and  churchwardens  may  take  a  bond  of 
indemnity.  There  cannot,  therefore,  be  any  objection  to 
their  taking  a  conditional  deposit  of  money  for  the  like 
purpose.  The  township,  though  not  actually  burthened 
with  the  maintenance  of  the  child,  would  still  be  subject  to 
a  certain  degree  of  liability ;  the  child  might  hereafter  be- 
come chargeable.  There  was  no  unlawful  bargain  enter- 
ed into ;  the  object  of  the  deposit  was  merely  the  indemnity 
of  the  township.  The  overseers  were  not  obliged  to  take 
the  mother  of  the  child  before  a  magistrate.  If,  however, 
they  had  done  so,  they  would  have  had  a  bond  to  indem- 
nify them  from  the  future  charge  of  the  maintenance  of 
the  child;  and  that  was  the  express  purpose  for  which  this 
deposit  was  made.  Overseers  are  bound  to  account  to 
their  parishes  or  townships  for  whatever  monies  they  re- 
ceive. In  The  King  v.  Martin  (fr),  it  was  held,  that,  if  an 
overseer  receive  from  the  putative  father  of  a  bastard  child 
bom  within  the  parish,  a  sum  of  money  by  way  of  compo- 
sition for  the  maintenance  of  the  child,  he  is  liable  to  an 
indictment,  if  he  fraudulently  omit  to  give  credit  for  such 
sum,  in  his  accounts  with  the  parish.    In  Toumsan  v.  Wil- 

(a)  I  Mau.  &  Selw.  312.  {b)  2  Camp.  268. 

VOL.  XI.  Y 
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1826.        son  (a),  it  was  held  that  money  paid  to  parish  oflScers  by  a 
"    "  person  taken  up  under  a  warrant,  as  the  putative  father  of 

V.  a  bastard  child^  by  way  of  bargain  with  the  parish,  to  be 

released  from  all  future  liability  in  respect  of  the  child, 
might  be  recovered  back  from  those  who  received  it;  not« 
withstanding  that  they  might,  before  the  commencement 
of  the  action,  have  gone  out  of  office,  and  accounted  with 
their  successors  for  such  portion  of  the  money  as  had  not 
been  expended  upon  the  child  and  upon  the  mother  dar- 
ing her  confinement.  But,  in  that  case,  the  contract  was 
illegal,  the  money  being  taken  as  an  absolute  discharge  of 
the  liability  of  the  father;  and,  therefore,  the  parish  would 
have  an  interest  in  the  death  of  the  child;  which  is  the 
chief  objection  taken  by  the  Courts  to  transactions  of  this 
nature.  That  argument,  however,  cannot  apply  to  thia 
case. 

Mr.  Seijeant  Vaughan,  in  support  of  the  rule. — ^The 
deposit  taken  by  the  defendants  in  this  case  was  unlawful; 
and,  even  supposing  it  were  otherwise,  the  purpose  for 
which  it  was  made,  has  long  since  been  answered,  the  child, 
which  was  bom  eight  years  since,  having  never  become 
chargeable*  The  policy  of  the  law  has  amply  provided 
for  cases  of  this  kind  (6),  by  empowering  the  Justices  to 
punish  parties  chargeable  with  illegitimate  offspring,  and 
to  prevent  parishes  from  being  improperly  burthened.  In 
Cole  V.  Gower,  Mr.  Justice  Le  Blanc  said  (c):  **  The  Le- 
gislature have  marked  out  to  the  parish-officers  what  line 
they  are  to  pursue  in  taking  the  required  security,  and 
their  duty  towards  the  children.  The  pariah  officers  are 
to  call  upon  the  father  to  give  security  for  indemnifying 
the  parish  against  the  charge  of  maintaining  the  child. 


(a)  1  Camp.  396.  6  Geo.  2,  c.  31-^9  Geo.  3,  c.  68, 

(b)  See  the  statutei,  18  £lix.      s.  3— and  54  Geo.  3,  c.  170,  s.  8. 
c.9»  8. 2^7  Jac.  1,  c.  4,  m.  7>  8—         (c)  6  East,  1 18. 
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whom  they  are  bound  to  see  provided  for  and  taken  care         1826. 
of;  and  the  father  is  to  he  committed,  if  he  do  not  give  " 

Clarke 

such  securityi  or  enter  into  recognizance  to  appear  at  the  v. 

next  Quarter  Sessions,  and  abide  their  order.  It  is  said^  that 
the  father  might  enter  into  such  a  contract  with  any  indi- 
vidual; but  we  must  distinguish  this  from  a  contract  with 
private  individuals :  it  is  a  contract  with  these  plaintiffs  as 
parish  officers,  and  must,  therefore,  be  construed  with  a 
reference  to  the  statute  which  directs  the  security  to  be 
taken ;  the  object  of  which  was,  the  indemnity  of  the  pa- 
rishioners against  the  burthen  of  maintaining  the  child. 
Now,  that  object  cannot  be  attained  by  taking  an  absolute 
security  in  the  first  instance,  so  well  as  by  taking  it  as  an 
indemnity ;  for,  if  the  money  be  received  immediately,  the 
benefit  is  to  those  persons  only  who  are  then  living  in  the 
parish,  while  the  burthen  may  be  thrown  on  future  parish- 
ioners: whereas,  the  act  meant  that  those  who  were  to 
bear  the  burthen  should  have  the  benefit  of  the  indemnity. 
Besides  which,  by  taking  an  absolute  security,  a  tempta- 
tion is  held  out  to  the  parish  ofiicers  to  neglect  their  duty.** 
In  the  present  case,  the  deposit  was  not  made  pursuant  to 
the  durections  of  the  statutes,  and  therefore  the  plaintiff  is 
entitled  to  maintain  this  action. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 

the  Court. — 

We  are  of  opinion  that  the  defendants  in  this  case  had 
no  right  to  retain  the  sum  which  they  had  improperly  re- 
ceived from  the  plaintiff,  as  a  security  for  the  indemnity  of 
the  township  against  the  possible  charge  of  the  future 
maintenance  of  her  child ;  and  that  this  nonsuit  ought  to  be 
set  aside.     Although,  to  avoid  a  painful  disclosure,  the 
plaintiff  allowed  the  money  to  remain  for  a  considerable 
period  in  the  bank  at  Scarborough^  receiring  the  interest, 
and  thus  in  a  manner  assenting  to  the  transaction,  we  do 
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1826.         not  think  that  that  could  have  the  effect  of  making  that 
^^""^     '      legal  which  irt  itself  was  not  so.     Parish  officers  have  no 

Clarke  "  • 

V.  right  to  require,  either  from  the  mother  or  the  putative 

father  of  an  illegitimate  child,  the  deposit  of  a  sum  for  its 
future  support,  or  for  the  indemnity  of  the  parish  against 
the  charge  of  maintaining  it«     Before  the  passing  of  the 
statute  18  Eliz.  c.  3,  no  security  whatever  was  required, 
and  illegitimate  children  were  frequently  abandoned  by 
their  parents.     That  act  empowers  two  magistrates  to 
charge  the  mother  or  the  putative  father  with  the  main- 
tenance of  the  child ;  and,  if  the  order  made  by  them  be 
not  complied  with,  the  parents  may  be  committed  to  pri- 
son, there  to  remain  until  security  be  given  to  perform  the 
order,  or  to  abide  by  an  order  to  be  made  at  the  then 
next  Sessions  of  the  Peace.    By  the  7  Jac.  1,  c.  4,  s.  7 — 
after  a  recital  that  great  charges  arise  in  many  places 
within  the  realm,  by  reason  of  bastardy — it  is  enacted, 
that  every  lewd  woman  who  shall  thereafter  have  any 
bastard  which  may  be  chargeable  to  the  parish,  may  be 
committed  by  the  Justices  of  Peace  to  the  house  of  cor* 
rection,  there  to  be  punished,  and  set  to  work  for  the 
term  of  one  year.     And  by  the  6  Geo,  S,  c.  31,  which 
was  passed  for  the  purpose  of  relieving  parishes  and  other 
places  from  such  charges  as  might  arise  from  bastard 
children  bom  within  them,  it  is  enacted  (s.  i) — **  That» 
after  the  passing  of  the  act,  if  any  single  woman  shall  be 
delivered  of  a  bastard  child  which  shall  be  chargeable,  or 
likely  to  become  chargeable,  to  any  parish,  or  extra-paro- 
chial place,  or  shall  declare  herself  to  be  with  child,  and 
that  such  child  is  likely  to  be  bom  a  bastard,  and  to  be 
chargeable  to  any  parish,  &c. ;  and  shall,  in  either  of  such 
cases,  in  an  examination  to  be  taken  in  writing,  upon  oath, 
before  any  one  or  more  Justice  or  Justices  of  the  Peace 
of  the  county  wherein  such  parish  or  place  shall  lie,  charge 
any  person  with  having  gotten  her  with  child,  it  shall  and 
may  be  lawful  for  such  Justice  or  Justices,  upon  applica- 


IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  GEO.  IV.  325 

tion  made  to  him  or  them  by  the  overseers  of  the  poor  of        1926. 
such  parish,  or  by  any  one  of  them,  or  by  any  substantial       clarkr 
house-holder  of  such  extra-parochial  place,  to  issue  out  v. 

hb  or  their  warrant  or  warrants  for  the  immediate  appre- 
hending such  person  so  charged  as  aforesaid,  and  for 
bringing  him  before  such  Justice  or  Justices,  &c.;  and 
the  Justice  or  Justices  before  whom  such  person  shall  be 
brought,  ia  and  are  thereby  authorized  and  required  to 
commit  the  person  so  charged  as  aforesaid,  to  the  common 
gaol  or  house  of  correction  for  such  county,  &c.,  unless 
he  shall  give  security  to  indemnify  such  parish  or  place, 
or  shall  enter  into  a  recognizance,  with  sufficient  surety, 
upon  condition  to  appear  at  the  next  General  Sessions  of 
the  Peace  to  be  holden  for  such  county,  &c.,  and  to 
abide  and  perform  such  order  or  orders  as  shall  be  made 
in  pursuance  of  the  18th  Elizabeth^  c.  3,  concerning  bas- 
tards begotten  and  born  out  of  lawful  matrimony." 

Thus,  parish  officers  can  only  require  security  to  in- 
demnify the  parish.  The  nature  and  amount  of  that  se- 
curity is  in  the  discretion  of  the  magistrates.  Neither  the 
overseers  nor  the  magistrates  are  empowered  to  require 
the  deposit  or  payment  of  a  sum  of  money,  unless  to  de- 
fray the  expenses  already  incurred  by  the  parish.  It  is 
true,  that,  in  Middleham  v.  BeHerby,  it  was  held  that  the 
putative  father  of  an  illegitimate  child  need  not  be  taken 
before  a  magistrate,  but  may  give  a  voluntary  bond  for  the 
support  of  the  child,  until  capable  of  providing  for  itself. 
It  is  not  necessary  for  us  to  touch  that  decision.  It  has 
been  expressly  decided  by  the  Court  of  King's  Bench, 
that  parochial  officers  cannot  receive  a  specific  sum  in  dis- 
^arge  of  the  future  liability  of  the  parents.  One  of  the 
principles  on  which  that  decision  is  founded,  is,  that  the 
payment  of  a  large  sum  for  the  support  of  the  child,  gives 
the  parish  a  degree  of  interest  in  the  child's  death,  and 
might  have  a  tendency  to  induce  the  officers  to  relax  in 
their  duty  towards  it.      That  objection  will  not   apply 
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1826.         in  the  present  instance.     It  is  not,  however,  the  only  or 
^7"^*^  the  most  weighty  objection  that  exists  to  allowing  a  de- 

L/L  ARKS 

t'-  parture  from  the  mode  of  indemnity  pointed  out  by  the 

several  statutes  referred  to.  Cases  may  occur  in  which  it 
would  be  desirable  to  avoid  publicity,  and  in  which  there 
would  be  no  objection  to  allow  parish  officers  to  take  se^ 
curity,  without  the  interference  of  a  magistrate.  But 
these  securities  must  only  be  for  the  purpose  of  fitfifemni* 
fying  the  parish ;  the  deposit  of  money  in  the  bands  of 
such  persons  is  against  the  spirit  of  the  laws,  and  is  open 
to  the  greatest  possible  abuse.  Such  transactions  would, 
necessarily,  be  conducted  with  secrecy.  Thus,  there 
would  be  no  check  upon  the  rapacity  of  the  officers;  and 
young  persons,  to  avoid  exposure,  would  submit  to  any 
terms,  however  extravagant,  that  they  might  think  fit  to 
impose  upon  them.  It  is  impossible  for  the  parish  to 
know  what  their  officers  have  received.  The  money 
might  even  be  retained  by  them,  and  the  parents  after- 
wards called  upon  by  the  parish  to  defray  those  very  ex- 
penses to  meet  which  they  had  made  the  deposit.  Be- 
sides, the  deposit  would  be  for  an  indefinite  period — ^so 
long  as  there  existed  a  possibility  of  the  child's  becoming 
chargeable.  It  might  never  return  to  the  hands  of  the 
depositors. 

We  think  that  deposits  of  this  kind  are  inconsistent 
with  both  the  letter  and  the  spirit  of  the  statutes;  and 
that  the  plaintiff  in  this  case  had  clearly  a  right  to  repu* 
diate  the  contract,  which  had,  in  a  manner,  been  compul- 
sorily  wrung  from  her,  and  to  recover  back  the  sum  de- 
posited. 

The  rule  for  setting  aside  the  nonsuit,  and  granting  a 
new  trial,  must,  therefore,  be  made — 

Absolute. 
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Bleasby  and  Others,  Assignees  of  Byers,  a  Bankrupt,       Monday, 

c.  Crosslsy  and  Others.  ^**-  ^^'*- 

On  a  former  day  in  this  Term,  Mr.  Serjeant  Wilde  ob-  To  prove  the 
tained  a  rule  nisi,  that  the  verdict  found  for  the  plaintiffs,  check^for  loo/., 
at  the  trial  of  this  cause,  before  Lord  Chief  Justice  Best,  ^wih^wMtitui- 
at  the  Sittings  at  Guildhall,  after  the  last  Term,  might  be  «^  the  ^tidon. 

.J  ,  111  ing  creditor « . 

set  aside,  and  a  nonsuit  entered,  or  a  new  trial  bad.  debt,  it  was 

The  objection  relied  on  was,  the  insufficiency  of  proof  chedTwu  in 
of  the  petitioning  creditor's  debt.     With  respect  to  this,  the  hands  of  ih« 

^  o  1  »    drawer;  and 

it  appeared,  that  Smith,  the  petitioning  creditor,  was  one  that,  on  the  day 

^ .  1  .  J  ^1       .  '  r  *^f  the  date  of 

of  the  assignees,  and  was,  consequently,  in  possession  ot  the  check,  hu 
all  the  papers  of  the  bankrupt;  and  that  the  debt  arose  ^j^^'^Vb^ank- 
out  of  the  loan  by  Smith  to  the  bankrupt,  of  a  check  for  «"  «>f  the  bank- 

"^  ^  '  nipt  100/.  on 

lOOiL,  drawn  by  Smith  on  his  bankers.  Sir  Peter  Pole  ^  hit  account. 
Co.,  and  crossed  by  the  bankrupt  with  the  names  of  credits  w^°  one 
Messrs.  Syies,  Snaith,  %  Co.,  his  bankers.  The  only  evi-  ^Jjjlei^if,^^^' 
dence  offered  to  shew  the  payment  of  the  check,  was,  the  u>d,  in  that 
fact  of  its  being  in  the  hands  of  the  drawer;  but  no  evi-  possession  of  all 
dence  was  given  of  the  manner  in  which  it  had  got  back  5few*'tha^"un- 
into  his  hands.      A  clerk  of  Messrs.  Sykes,  Snaith,  St  <*«'  these  cir- 

\  ,  cumstances,  the 

Co.  merely  proved  that   100/L  were   received  by  them  mere  fact  of  hi* 
from  Sir  Peter  Pole  ^  Co.,  on  account  of  the  bankrupt,  checkf  was  not 
the  day  after  the  date  of  the  check;  and  a  clerk  of  Sir  •'''^"nt.''^*'* 
Peter  Pole  ^  Co.  proved  that  a  like  sum  was,  on  that  day, 
paid  by  them  on  account  of  the  petitioning  creditor:  but 
neither  of  these  witnesses  could  identify  the  check. 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Cross  shewed 
cause,  and  contended,  that  the  fact  of  the  check  having 
found  its  way  back  to  the  hands  of  the  drawer,  was  suffi- 
cient primdfade  evidence  of  its  having  been  paid  in  due 
course,  and,  consequently,  established  the  petitioning  cre- 
ditor's debt;  particularly  as  the  amount  was  proved  to 
have  been  received  by  Messrs.  Sykes,  Snaith,  ^  Co.,  from 
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Sir  Peter  Pole  %  Co.,  Smith's  bankers,  on  account  of  the 
bankrupt,  on  the  day  after  the  date  of  the  check. 

Lord  Chief  Justice  Best. — This  objection,  though  ma- 
nifestly against  the  justice  of  the  case,  must,  nevertheless, 
prevail;  there  being  no  evidence  from  which  the  Jury 
could  legally  presume  the  existence  of  the  petitioning  cre- 
ditor's debt.  The  only  proof  to  favour  such  a  presump- 
tion, was,  the  possession  of  the  check  by  the  drawer;  but, 
as  it  appeared  that  he,  as  assignee,  had  the  possession  of 
all  the  bankrupt's  papers,  the  fact  of  the  check  being  in 
his  hands  was  not,  alone,  evidence  of  payment.  There 
was  no  proof  that  the  check  had  actually  been  in  the  hands 
of  Messrs.  Sykes^  Snaith,  %  Co.;  neither  was  there  any 
proof  that  this  check  had  been  paid  to  them  by  Sir  Peter 
Pole  ^  Co.  In  order  to  identify  it,  and  make  it  evidence 
of  the  existence  of  the  supposed  debt,  the  clerk  who  paid 
it  should  have  been  called  to  prove  the  fact  of  payment. 


The  rest  of  the  Court  concurring — 


Rule  absolute,  for  a  nonsuit. 


^f^l  Wilkinson  r.  Tattersal. 

Feb,  Uth. 

The  defendant    ON  a  former  day  in  this  Term,  Mr.  Serjeant  Bosanquet, 

obtained  a  rule  t*  %       t    n      t  •11        «• 

to  change  the  on  the  part  of  the  defendant,  obtamed  a  rule  callmg  on  the 
Oamto Lanco' '  plaintiff  to  shcw  causc  why  the  venue  in  this  case  should 
'*•'''»  2m***  ^^^  ^^  changed  from  London  to  Lancashire.  The  motion 
The  affidavit  of  was  founded  upon  an  affidavit  that  the  cause  of  action,  if 
shewing  cause,    any,  arosc  in  the  county  of  Lancaster ^  and  not  elsewhere 

stated  that  the 

action  was 

brought  on  a  contract  for  the  purchase  of  cotton  at  Trieste,  to  be  delivered  at  Liverpool     The 

Court  discharged  the  rule. 
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Mr.  Serjeant  Taddy  shewed  cause,  upon  an  aflSdavit        1826. 
which  stated  I  that  the  action  was  brought  on  a  contract  ^^^ 

entered  into  by  the  defendant  with  the  plaintiff,  for  the  «• 

1^  M.  <wi*  V  s  tt  a  T 

purchase  of  five  hundred  bags  of  Egypiian  cotton,  which 
were  to  be  shipped  at  Trieste  (out  of  the  county  of  Lanc€U' 
terj  to  be  conveyed  to,  and  delivered  at,  Liverpool;  and 
that  two  of  the  plaintiff's  witnesses  resided  in  London; 
where  he  undertook  to  give  material  evidence.  The 
learned  Seijeant  cited  the  cases  of  Neale  v.  Neville,  and 
Savory  v.  Spooner  (a),  where  thb  Court  held,  that  the 
plaintiff  may  retain  the  venue  where  laid,  on  undertaking 
to  give  material  evidence  in  any  county,  from  which,  if  the 
venue  had  been  laid  there,  the  defendant  could  not  truly 
make  the  usual  a£Sdavit  to  change  it:  and  he  contended, 
that  the  plaintiff's  affidavit,  and  undertaking  to  give  ma- 
terial evidence  in  London,  were  a  sufficient  answer  to  the 
rule;  and  that,  where  the  cause  of  action  arises,  as  in  this 
case,  in  a  foreign  country,  no  undertaking  even  is  necessary. 

Mr.  Seijeant  Bosanquet,  in  support  of  the  rule. — In 
Clarke  v.  Reed,  Mr.  Justice  Heath  says  (6):  **  The  cause 
of  action,  and  the  right  to  bring  the  action,  are  two  differ- 
ent things.*'  Here,  the  cause  of  action  must  be  taken  to 
have  arisen  in  Lancashire,  and  not  elsewhere  in  England, 
the  contract  being  for  the  delivery  of  the  cotton  at  Liver* 
pooL  If  even  part  only  of  the  contract  or  cause  of  ac- 
tion had  its  rise  in  Lancashire,  the  Court  will  not  discharge 
this  rule.  In  Henshaw  v.  Rutley  (c),  the  Court  refused 
to  discharge  a  rule  for  changing  the  venue  from  London  to 
Kent,  upon  an  affidavit  that  the  cause  of  action  arose  part- 
ly in  London  and  partly  in  Kent;  and  that  all  the  witnesses 

resided  in  London. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best. — The  principal  part  of  the 

(a)  2  Marah.  278;  S.  C.  6  Taunt.  565.  (b)  1  New  Rep.  310. 

(c)  1  New  Rep.  1 10. 


sso 
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1826. 
Wilkinson 

V. 

Tattsrbal. 


contract  in  this  case  was,  the  shipping  the  goods  at 
Trieste  for  Liverpool.  The  defendant's  a£Sdavit,  that  the 
cause  of  action  arose  in  the  county  of  Laneaeter^  and  not 
elsewhere^  is,  therefore,  incorrect.  There  has  been  much 
fluctuation  in  the  decisions  on  this  subject;  but  the  cases 
of  Neale  v.  Neville  and  Savory  v.  Spootier,  seem  to  hare 
set  the  point  at  rest.  Lord  Chief  Justice  Gibbs  there  laid 
down  the  following  rule,  vis.  that  the  plaintiff  must  under- 
take to  give  material  evidence  in  that  county,  Arom  which, 
if  the  venue  had  been  laid  there,  the  defendant  would  not 
have  been  entitled  to  remove  it.  If,  at  the  trial,  he  fail 
in  this,  he  must  be  nonsuited. 
The  rule  must,  therefore,  be — 

Discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


Saturday^ 
Jan.  28M. 


In  Miumptit,  a 
▼erdict  wm  en- 
tered for  the 
plaintiff  on 
tweWe  counts  of 


Powell  and  Others  v.  Sonnett  and  Others. 

[In  Error.] 

jTHIS  was  an  action  of  assumpsit.    The  declaration  con- 
sisted of  twenty  counts. 

•  The  defendants  below  pleaded,  to  the  whole  declaration, 
the  decUration,  the  general  issue ;  and,  to  the  last  eight  counts,  the  statute 

and  the  Jury  «i.     .       .  11  «» 

were  discharged  of  limitations,  and  also  a  set-on. 

S^rdic^fnTe"^      To  the  plea  of  the  statute  of  limitations,  the  phiiiitiffs 

other  eight        below  replied,  that  they  were  beyond  seas  at  the  time  the 

counts,  the  issues  , 

on  whicii  were    causcs  of  action  accrued ;  to  the  plea,  of  set-off,  diey  re^ 

immaterial.  The      ,.   ^      -i   >  jl      a 
Court,  on  error,    plied  nu  oeoent. 

it^Vei^dg-       To  the  replication  of  the  plaintiffs  below,  that  they  were 

ment,  on  the 

ground  that  it 

was  not  stated  on  the  record,  that  the  Jury  were  discharged  with  tiie  consent  of  the  parties. 
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beyond  seas  at  the  time  the  causes  of  action  accrued,  the         1686. 
defendants  below  rejoined »  that  they  were  not  beyond 
seas;  on  which^  as  on  the  rest  of  the  pleadings,  issue  was 
joined. 

At  the  trial,  a  verdict  was  found  for  the  pluntiffs  be- 
low— damages  S4,000/.,  on  the  twelve  first  counts,  and  for 
the  defendants  below  upon  the  remaining  eight:  on  the 
issue  on  the  replication  of  uUra  mare,  the  verdict  was  for 
the  plaintifis  below;  and  on  the  issue  on  the  plea  of  set-off, 
the  Jury  were  discharged. 

The  defendants  below  brought  a  writ  of  error.  The 
error  assigned  was,  that  it  was  not  stated  on  the  record 
that  the  Jury  had  been  discharged  on  the  issue  arising 
out  of  the  plea  of  set-off  to  the  last  eight  counts  of  the  de- 
claration, with  the  consent  of  the  parties. 

Mr.  Pattesotif  for  the  plaintiffs  in  error. — The  Judge 
had  no  authority  to  discharge  the  Jury.  They  could  only 
be  discharged  by  the  consent  of  the  parties,  and  their 
consent  must  appear  on  the  record. 

Mr.  Broderictf  for  the  defendants  in  error. — The  ver- 
dict having  been  found  for  the  plaintiffs  below  on  the  ge- 
neral issue,  the  issues  upon  the  plea  of  set-off,  applying  to 
the  same  causes  of  action,  became  wholly  immaterial,  and 
the  Jury  would  be  discharged  by  operation  of  law.  In 
Cossey  V.  Diggons  (a),  where  an  avowry  stated  that  the 
defendant  held  the  premises  at  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  72/.,  and  the  plaintiff  pleaded— ;/fr^, 
non  tenuit — and  secondly,  riens  in  arrear;  and  the  first 
plea  was  found  for  the  plaintiff— it  was  held,  that  the  se- 
cond plea  became  thereby  immaterial,  and  that  the  proper 
course  was,  to  discharge  the  Jury  from  finding  any  verdict 
upon  it ;  but  that,  if  any  verdict  was  entered  upon  it,  it 
must  be  entered  for  the  plaintiff. 

(a)  2  Barn.  &  Aid.  546. 
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1826.  The  Court  proposed  to  the  counsel  for  the  defendants  in 

PowelJ      error*  that  they  should  amend  the  record.    This  they, 
V.  however,  declined. 

SOMMBTT. 

Lord  Chief  Justice  Best. — We  entertain  no  doubt ;  but, 
as  the  sum  recovered  is  very  large,  we  were  anxious  that 
the  record  might  be  amended,  in  order  that  there  might 
be  no  pretext  for  carrying  the  case  further.  As  it  does 
not  appear  that  any  bill  of  exceptions  was  tendered  at  the 
trial,  or  any  motion  since  made,  either  for  a  new  trial,  or 
in  arrest  of  judgment,  we  must  presume  that  all  that  the 
record  states  to  have  been  done,  was  done  rightly.  The 
judgment  of  the  Court  below  must  be — 

Affirmed. 


RE6ULA  GENERALIS. 

RT  IS  ORDERED— That  all  prisoners  who  have  been  or 
shall  be  in  custody  of  the  Warden  of  his  Majesty's  prison 
of  the  Fleet,  for  the  space  of  six  months  after  they  are  su- 
persedeable,  although  not  superseded,  shall  be  from  time 
to  time  discharged  out  of  the  custody  of  the  said  Warden, 
by  the  said  Warden,  as  to  all  such  actions  in  which  they 
have  been  or  shall  be  supersedeable;  and  that  no  prisoner 
shall  be  entitled  to  any  room  in  the  said  prison  by  reason 
of  seniority,  except  from  the  time  of  his  being  charged  in 
execution  in  the  actions  in  which  he  is  not  supersedeable. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee.** 


END  OF  HILARY  TERM. 


CASES 


ARGUED  AND  DETERMINED 


III  TBt 


€onvt^  nf  Common  iPltii0 


AND 


IN  EASTER  TERM, 
IN  THB  SEVENTH  TEAR  OF  THE  REIGN  OF  GEORGE  IV. 


RiDPATH  V.  Mary  Williams.  ?**^!??7' 

Apnll2tK 

A  RULE  was  obtained  by  Mr.  Seijeant  Wilde,  in  the  The  defendant 
last  Term,  calling  on  the  plaintiff  to  shew  cause  why  the  theteirkcof 
appearance  entered  for  the  defendant,  under  the  statute  p[^uffientit 
12  Geo.  liC.29f  and  the  interlocutory  judgment  signed  to  her  by  the 
against  her,  in  this  cause,  should  not  be  set  aside  for  irre-  a  letter,  which 
gularity,  with  costs.     The  affidavits  on  which  he  moved,  jSl^J^^^He^en- 
stated,  that  the  defendant  had  never  been  personally  serv-  tered/n  »ppe«r- 

*^  ^     /  anceforher,and 

ed  with  any  copy  of  process  at  the  suit  of  the  plaintiff,  and  aAerwardi  sign- 

had  never  authorized  an  attorney,  or  any  other  person,  to  The  c^tet"" 

receive  a  copy  of  such  process,  or  cause  an  appearance  to  JJ^nt^thouf" 

be  entered  for  her.  coeu. 

Mr.  Seijeant  Peaie  now  shewed  cause,  on  an  affidavit  of 
the  plaintiff's  attorney,  which  stated,  that  he  had  given  to 
the  sister  of  the  defendant  a  copy  of  a  writ  of  cap.  ad  resp., 
sued  out  of  this  Court  at  the  instance  of  the  plaintiff;  that 
she  informed  the  deponent  that  he  could  not  see  the  de- 
fendant, as  she  was  unwell;   that  the   deponent  called 
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1826.        several  times  at  the  defendant's  house,  in  order  to  serve 
^    "  such  copy  on  her.  but  was  told  that  the  defendant  was  ill, 

V-  and  that  she  would  not  see  him ;  that,  on  the  SSnd  No- 

vember last|  the  deponent  put  a  letter  into  the  post-office 
at  BeUA,  containing  a  true  copy  of  the  writ,  addressed  to 
the  defendant  at  her  residence;  that,  on  the  following 
morning,  he  found,  on  inquiring  at  the  office,  that  the  let- 
ter was  not  taken  in  at  the  defendant's  house;  and  that  it 
was  returned  to  the  deponent,  on  payment  of  the  postage, 
marked  "  refused."  The  postman  also  made  affidavit  that 
he  offered  the  letter  at  the  house,  but  that  the  servant  re- 
fused to  take  it  in,  saying  that  her  mistress  had  ordered 
her  not  to  do  so. 

The  learned  Seijeant  referred  to  the  case  of  Aldred  v. 
Hicks  (a),  where  the  plaintiff's  attorney,  having  had  a 
communication  by  letter  with  the  defendant  respecting  the 
subject  of  the  action,  sent  him  process  in  a  letter,  by  the 
general  post,  and  also  a  declaration,  and  notice  of  declara- 
tion, in  the  same  manner,  and,  in  due  course,  entered  an 
appearance  for  him,  and  signed  judgment  for  want  of  a 
plea — the  Court  held  the  service  of  the  process  to  be  good, 
although  the  defendant  had  never  read  the  letter.  He 
contended,  that,  on  the  authority  of  that  case,  the  trans- 
mission of  the  process  by  the  post  might,  under  the  cir- 
cumstances, be  deemed  equivalent  to  service. 

Per  Cbrjam.*— The  statute  IS  Geo.  1,  and  the  practice 
of  the  Court,  require  a  personal  service  of  process.  If  the 
defendant  avoided  service,  a  summons  should  have  been 
left,  and  the  plaintiff  should  have  proceeded,  according  to 
the  old  course,  by  distringas^  to  compel  her  appearance. 
The  case  of  Aldred  v.  Hicks  is  distinguishable  from  this, 
as  there,  though  the  defendant  did  not  actually  open  the 
letters,  there  was  sufficient  reason  to  believe  that  he  knew 

(a)  5  Taunt  186;  S.  C.  1  Marsh.  8. 
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the  hand-writing  of  the  attorney  on  the  direction,  and  di- 
rined  the  contents,  and  therefore  it  was  a  wilful  reAisal  to 
receire  the  process,  which  the  defendant  might  have  seen 
if  he  would,  and  was  a  contempt  of  the  process  of  the 
Courtf  of  which  they  thought  that  he  ought  not  to  be  per- 
mitted to  avail  himself. 

Inasmuch,  however,  as  they  thought  that  the  plaintiff 
in  thb  case  might  have  been  misled  by  the  case  of  AUtred 
T.  Hicks,  the  Court  ordered  that  the  rule  should  be  made — 


1826. 


RiDPAm 

Wir^LIAMI. 


Absolute,  without  costs. 


Beckwith  r.  CoRRALL  and  Another. 


WedneMday^ 
AprU  12M. 

JLHIS  was  an  action  of  trover,  to  recover  the  value  of  a  The  pkundff 
bill  of  exchange  for  332/.,  which  had  been  stolen  from  the  ^^^^^k 

plaintiff.  conUining, 

amongst  other 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit-  thiogi,  a  bui  of 
tuigs  at  GuildhaU  after  last  Hilary  Term,  it  appeared,  ^^e^tid^g  the 
that,  on  the  23rd  o{  December  last,  the  plaintiff  had  been  J^*^*'^*/ 
robbed  of  his  pocket-book,  containing  the  bill  in  question,  pocket-book 
which  was  dated  the  2ist  November,  1825,  drawn  by  a  pen  of  no  use  to 
banking-firm  at  Canterbury,  upon  Messrs.  Remington  ^  fhe^o^^V""^ 
Co;  bankers,  Lombard  Street,  payable,  thirty  days  aftev  ^he  bUi  was, 
sight,  to  the  order  of  Mr.  H.  Meredith^  accepted  by  Re^  wards,  preseot- 
mington  ^  Co.,  and  indorsed  by  Meredith  to  the  plaintiff)  fa,g!houM  of  die 
that,  on  the  26th  December,  the  plaintiff  advertised  the  ^^efen^wts,  by 

'  *  .  •  .        ■  stranger,  who 

loss  of  his  pocket-book,  making  no  mention  of  the  billj  itated  that  he 
but  merely  stating,  that  *'the  contents  of  the  pocket-book  the  indorser. 

The  defendants 
disoomitcfl  iu 
In  trorer,  the  Judge  left  it  to  the  Jury  to  say— ^r</,  whether  they  thought  that  the  plaintiff 
had  done  all  that  his  duty  required  of  him,  in  aidvertising  and  making  known  }ils  loss — ucondly, 
whether^  if  due  diligence  had  been  used  by  the  plaintiff  in  this  respect,  the  defendants  had  acted 
homdJUU,  and  used  due  caution,  in  receiving  the  bill:  telling  them,  that,  if  they  were  of  opinion 
that  the  pfadntiff  had  feiied  in  gMng  proper  notice  of  the  robbery,  tte  defendants  were  entitled  to 
a  ▼erdict.  The  Jury  haTing  found  for  the  defendants'— The  Court  refused  to  disturb  the  Tcrdictf 
holding  the  direction  proper. 


Beckwitr 

V. 
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1826.  ^^Te  of  no  use  to  any  person  but  the  owner/'  and  offering 
a  trifling  reward  for  its  restoration;  and  that,  on  the  30thy 
notice  of  the  robbery  was  given  to  Remington  ^  Co.,  and 
CoRRALL.     they  were  requested  to  stop  the  bill. 

The  defendants  were  bankers  at  Maidstone.  The  bill 
was  presented  at  their  bank,  on  the  29th  of  December,  by 
a  young  man  who  was  unknown  to  them,  but  who  said 
that  Meredith  (the  payee  and  indorser)  was  his  father. 
The  amount  of  the  bill  was  thereupon  paid  to  him  in  notes 
of  the  defendants'  bank. 

His  Lordship  left  it  to  the  Jury  to  say— ^rst,  whether 
they  thought  that  the  plaintiff*  had  done  all  that  his  duty 
required  of  him,  in  advertising  and  making  known  his  loss; 
secondly,  whether,  if  due  diligence  had  been  used  by  the 
plaintiff^  in  this  respect^  the  defendants  had  acted  bond 
Jlde,  and  used  due  caution,  in  receiving  the  bill:  telling 
them,  that,  if  they  were  of  opinion  that  the  plaintiff  had 
failed  in  giving  proper  notice  of  the  robbery,  the  defend- 
ants were  entitled  to  a  verdict. 

The  Jury  found  for  the  defendant. 

Mr.  Serjeant  Wilde  now  moved  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had,  on 
the  ground  of  mis-direction.  He  submitted  that  the  ques- 
tion, whether  the  plaintiff  had  used  due  diligence  in  ad- 
vertising his  loss,  was  improperly  left  to  the  Jury;  as  the 
right  of  the  defendants  to  retain  the  bill  would  depend, 
not  upon  the  degree  of  diligence  or  negligence  observed 
by  the  plaintiff,  but  upon  the  fact  of  their  own  conduct,  in 
receiving  it,  being  marked  by  the  exercise  or  the  want  of 
that  degree  of  caution  and  prudent  care  which  they  were 
bound  to  observe,  in  a  transaction  of  this  nature,  with  one 
who  was  a  perfect  stranger  to  them  (a) ;  that  the  only  ques- 

(a)  See  Snow  and  Others  v.  Peacock  and  Others,  mUe,  2S6. 


CORRALL. 
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tion  that  should  have  been  left  for  their  consideration  was,         1826. 
whether  the  defendants  had  received  the  bill  bond  fide,      ^^^^w 
and  in  the  exercise  of  due  diligence;  that,  if  a  want  of      _    v. 
caution  were  apparent  in  the  conduct  of  the  defendants^ 
it  was  immaterial  whether  or  not  notice  had  been  given  by 
the  plaintiff;  and  that,  in  this  case,  there  was  evidently  an 
extreme  want  of  caution  in  the  defendants'  conduct,  in  ab- 
staining from  making  any  inquiry  of  the  person  who  pre- 
sented the  bill  to  them. 

Per  Curiam. — If,  in  this  case,  the  plaintiff  had  used  due 
diligence,  and  had  given  proper  notice  of  the  loss  of  the 
bill  in  question,  the  defendants  might  have  been  presumed 
to  have  been  apprised  of  that  fact.  Where  a  person  loses, 
whether  by  accident  or  robbery,  a  negotiable  security,  he 
should,  before  he  can  be  entitled  to  recover  it  in  an  action 
of  this  nature,  be  prepared  to  shew  that  he  has  done  all 
that  could  be  required  on  his  part,  to  make  known  his  loss, 
and  that  the  party  who  has  received  it,  has,  in  doing  so, 
failed  in  observing  due  caution.  The  defendants  in  this 
case  received  the  bill  bond  fide;  there  is  nothing  to  shew 
that  they  received  it  improperly,  or  to  fix  them  with  a 
knowledge  of  the  loss  of  it  by  the  plaintiff.  The  only  no- 
tice the  latter  gave  of  his  loss,  was,  an  advertisement, 
which  would  rather  have  the  effect  of  misleading  the 
world,  than  of  giving  the  requisite  information;  for,  it  only 
stated,  that  the  pocket-book  contained  papers  of  no  use 
to  any  person  but  the  owner.  The  plaintiff,  therefore, 
had  failed  to  use  proper  diligence  in  making  known  his 
loss.  He  should  have  described  the  bill  properly  in  his 
advertisement,  and  thus  have  put  people  on  their  guard. 

Rule  reiiised, 


VOL.  XI. 
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I^rii'i3?/i  RowLES,  Demandant ;  Lawrence,  Tenant. 

A  writ  of  entry  X  HIS  was  E  Writ  of  entry.  A  rule  was,  in  the  course  of  the 

Tiid  an  appear-*  ^*st  term,  obtained  by  Mr.  Serjeant  Bosanquet,  on  the  part 

ance  entered  q{  ^Jj^  tenant,  Calling  on  the  demandant  to  shew  cause  why 

thereon,  m  '^  ^  ^ 

Michaelmas  the  count  delivered  by  him  in  this  cause  should  not  be  set 
count  was  inti-  aside,  for  irregularity,  on  an  affidavit  which  stated,  that 
Term  ^Vwai  *^®  tenant  was  summoned  to  appear  on  the  original  writ  of 
lo^hTl^^***  entry,  in  Michaelmas  Term  last;  that  an  appearance  was 
The  Court  Bet  duly  entered  in  that  term ;  and  that  the  demandant's  count 
ibr  treguiarityl  was  not  delivered  to  the  tenant  until  the  10th  of  February 
Siowk"tobe°  last,  when  5t  was  intitled  o(  Hilary  Term,  and  indorsed 
amended.  with  notice  to  plead  thereto  in  eight  days.    The  learned 

Serjeant  submitted,  that  the  count  was  wrongly  intitled, 
as  it  should  have  been  intitled  as  of  the  term  in  which  the 
writ  was  returnable,  and  the  appearance  entered,  vix. 
Michaelmas  Term. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Wilde  now  shew- 
ed cause. — Declarations  are  frequently  intitled  as  of  the 
term  when  they  are  delivered.  The  intitling  them  at  all 
is  mere  matter  of  form;  for,  when  the  record  is  made  up, 
it  is  intitled  of  the  term  when  issue  is  joined.  1  In  WU" 
Hams' s  Saunders^  it  is  said  (a),  that,  both  in  this  Court  and 
in  the  King's  Bench,  the  record  is  intided  of  the  term  in 
which  the  issue,  whether  of  law  or  fact,  is  joined,  without 
regarding  the  term  of  which  the  declaration  and  plea,  &c., 
may  be.  The  title  of  the  declaration,  therefore,  is  of  no 
consequence.  Although,  in  Topping  v.  Fuge  (6),  it  was 
held,  that,  if  a  declaration  be  not  intitled  of  the  term  in 
which  the  writ  is  returnable,  or  the  appearance  entered, 
it  is  an  irregularity;  yet  that  case  is  distinguishable  from 

<a)  2  Wms.  Saund.  1  b,  n  (1 ;.     (6)  6  Taunt.  771 ;  S.CA  Mareh.  341. 
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the  present,  the  declaration  there  being  intitled  neither  of 
the  term  in  which  the  writ  was  returnablci  nor  of  that 
wherein  it  was  delivered;  but  of  an  intermediate  term. 
Even  if  the  count  is  irregularly  intitled,  the  irregularity  is 
no  ground  for  setting  it  aside.  In  Stork  v.  Herbert  (a)« 
the  Court  held,  that  this  was  not  such  an  irregularity  as 
they  would  permit  the  defendant  to  tak€  advantage  of,  so 
far  as  to  set  aside  the  proceedings,  but  would  permit  it  to 
be  amended:  and  in  Wilkes  y.  TYie  Earl  of  Halifax  (b), 
the  Court  said,  that  the  title  of  the  declaration  should  be 
altered  according  to  the  truth,  and  that  fiction  in  law 
should  never  do  injustice,  for,  in  Jiciione  juris  semper  est 
isequitcu.  Here,  there  will  be  no  error  or  irregularity  on 
the  roll,  but  only  on  the  face  of  the  copy  of  the  count  de- 
livered to  the  tenant.  If,  indeed,  it  be  an  irregularity,  it 
is  so  slight  a  one  that  the  tenant  ought  not  to  be  allowed 
to  take  advantage  of  it.  Besides,  the  tenant  has  waived 
the  objection,  by  serving  the  demandant  with  a  summons 
for  an  imparlance. 


1826. 

ROWLES, 

Demandant; 

LawrencEi 

Tenant. 


Per  Ctirtam.— The  summons  for  an  imparlance  is  no 
waiver  of  the  irregularity.  It  is  not  necessary  for  us  to 
reason  on  the  practice  adopted  by  the  Courts  on  this  point. 
The  case  of  Topping  v.  Fuge  is  decisive  to  shew  that  a 
declaration  must  be  intitled  of  the  term  in  which  the  writ 
is  returnable,  or  the  appearance  entered;  In  Smith  v. 
MiiUer  {c)i  too,  it  was  held,  that,  when  the  cause  of  ac- 
tion will  admit  of  it,  the  declaration  must  be  intitled  of  the 
term  wherein  the  writ  is  returnable;  and  that,  although  it 
may  be  filed  or  delivered,  yet  it  cannot  regularly  be  in- 
titled,  of  a  subsequent  term.  If  this  were  a  personal  ac- 
tion, the  Court  might  allow  the  declaration  to  be  amend- 
ed ;  but,  this  being  a  real  action,  in  which  the  Court  will 
not  allow  amendments,  except  under  very  particular  cir- 


(fl)  1  WilB.  242. 


(6)  2  Wib.  266. 
z  2 


(c)  3  Term  Rep.  624. 
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Tenant 
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cumstances  {a),  and  there  being  nothing  in  this  case  to  in- 
duce us  to  depart  from  the  strict  rule,  the  amendment  can* 
not  be  allowed. 

Rule  absolute. 


(a)  See  the  case  of  Toothy  de- 
mandant; BagweUy  tenant;  ante^ 
p.  236;  S.  C.  3  Bing.  373.    See 


also  the  note,  ante,  p.  240,  and  the 
cases  there  referred  to. 


Tkundayf 
ApriltZth. 

The  Court  re- 
fused to  allow 
a  recovery  to  be 
amended  by  the 
insertion  in  tlie 
praecipe,  of  the 
description  of 
the  parcels  in- 
tended to  pass, 
which  had  been 
omitted  by  mis- 
take. 


Oddie,  Demandant;  Foster,  Tenant;  Earl  of  Plymouth* 

Vouchee. 

JllR.  Serjeant  Bosanquei  moved  to  amend  this  recovery, 
by  the  insertion  of  the  description  of  certain  premises  in 
the  pracipe  at  the  head  of  the  warrant  of  attorney,  which 
had  been  omitted  by  mistake.  The  affidavit  on  which  the 
motion  was  founded,  stated,  that  the  error  was  a  mere 
clerical  error,  and  that  the  description  of  the  premises  in 
the  prtecipe  was  intended  to  correspond  with  that  in  the 
deed  to  lead  the  uses. 


But  the  Court  said,  that  they  were  disposed  rather  to 
narrow  than  to  enlarge  the  rules  adopted  as  to  allowing 
amendments  in  fines  and  recoveries;  that,  to  allow  the 
amendment  prayed  in  this  case,  would  be  going  consider- 
ably further  than  the  Court  had  ever  before  gone  in  such 
cases ;  that  it  was  the  duty  of  the  Court  to  watch  narrow- 
ly, so  as  not  to  prejudice  those  in  remainder;  and  that  the 
amendment  required  here  was  so  extensive — the  supplying 
the  omission,  not  of  a  word  or  two  only,  but  of  four  lines, 
being  the  whole  description  of  the  parcels  in  the  pracipe, 
that  they  could  not  allow  it,  but  must  leave  the  parties  to 
suffer  another  recovery. 

Refused. 
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1S26. 
Charrinoton  and  Another,  Assignees  of  Samwell,  a  ^  ., 

Friday  t 

Bankrupt,  v.  Brown  and  Another.  April  i4rA. 

J  HIS  was  an  action  of  trover  by  the  plaintiffs,  assignees  A  creditor  caU- 
of  the  estate  and  effects  of  one  Samwell,  a  bankrupt,  to  re-  ban^upt,  by 
cover  the  value  of  certain  property  of  the  bankrupt,  which  l?***|"*"5^*"''j 
had  been  taken  under  an  execution  by  the  defendants,  ieftthero«m, 
the  Sheriff  of  Middlesex,  turn,  and  his 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit-  ^1^^^^^^^^' 
tings  at  JVestminsleTy  after  the  last  Term,  the  following  h*d  gone  out: 
facts  were  given  in  evidence,  for  the  purpose  of  establish-  thia  was  suffid- 
ing  the  act  of  bankruptcy :—  wamnf  &e  ^ 

The  bankrupt  was  a  publican  at  Hoxton,     A  creditor  f^^^  ^^' 
called  upon  him,  by  appointment,  on  the  4th  «7tf/y  last,  for  bankrupt  left 
payment  of  a  debt  of  4/.,  and  saw  the  bankrupt,  who  im-  intent  to  avoid 
mediately  left  the  room.    The  creditor  waited  about  half  *  *^'*'"'^'- 
an  hour,   but  the  bankrupt  did  not  return.      His  wife, 
whom  the  creditor  met  in  the  passage,  said  that  the  bank- 
rupt had  gone  out.     The  bankrupt  was  at  this  time  in  ex- 
treme distress. 

His  Lordship  left  it  to  the  Jury,  upon  these  facts,  to 
say,  whetheV  or  not  the  bankrupt  left  his  house  with  in- 
tent to  avoid  or  delay  a  creditor.  The  Jury  thought  he 
did  so,  and  accordingly  found  a  verdict  for  the  plaintiffs — 
damages  256/.,  the  value  of  the  goods  seized. 

Mr.  Serjeant  Vaughan  now  moved  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had.  He 
submitted  that  there  was  no  evidence  of  an  act  of  bank- 
ruptcy ;  that  the  answer  given  by  the  wife  of  the  bankrupt 
to  the  creditor,  that  he  was  gone  out,  was  not  per  se  suffi- 
cient to  shew  that  he  had  gone  out  for  the  purpose  of  avoid- 
ing his  creditor;  but  that,  for  any  thing  that  appeared  to 
the  contrary,  he  might  have  gone  out  for  the  purpose  of 
procuring  money  to  satisfy  the  demand. 
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CUARRINOTON 
V. 

Brown. 


Per  Curiam. — The  creditor  called  at  the  house  of  the 
bankrupt)  by  appointment.  The  latter  absented  himself. 
Under  these  circumstances,  it  was  properly  left  to  the  Jury 
to  say,  whether  or  not  the  bankrupt  liad  left  his  home  to 
avoid  or  delay  a  creditor.  If  he  had  merely  gone  to  ano- 
ther part  of  the  house  with  that  intenjt,  that  would  have 
been  an  act  of  bankruptcy.    The  answer  of  the  wife  was 

part  of  the  res  ge^ta. 

Rule  refused  (a). 


(a)  See  Gimmingham  v.  Laing,  2  Marsh,  236;  S.  C.  6  Taunt.  532; 

JB^  V.  Spooner,  2  Esp.  651. 


Fridm^, 
April  14M. 

The  defendant 
employed  the 
plaintiff,  an  at- 
torney, to  con- 
duct a  suit  for 
his  son.    On  the 
trial  of  that 
cause,  the  attor- 
ney called  the 
defendant  as  a 
witness,  and, 
lest  he  should 
be  objected  to 
as  incompetent, 
by  reason  of  in- 
terest, he  pre- 
pared a  release : 
—-Held,  that 
the  conduct  of 
the  plaintiff  was 
a  fraud  upon 
the  Court,  and 
that  he  was  not 
entitled  to  re- 
cover. 


Williams,  Gent.,  One  &c.,  r.  Goodwin  the  Elder. 

X  HIS  w:as  an  action  of  assumpsiif  for  an  attorney's  bill. 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Sit- 
tings at  Westminster,  after  the  last  Term,  it  appeared  that 
the  costs  in  question  were  incurred  in  the  carrying  on  of 
an  action  brought  by  the  son  of  tiie  defendant,  for  a  mali- 
cious prosecution ;  that  the  plaintiff'  was  employed  by  the 
present  defendant  to  conduct  that  suit;  and  that,  on  the 
trial  of  that  cause,  the  defendant  was  called  as  a  witness 
on  behalf  of  his  son ;  upon  which  occasion  the  plaintiff*  in 
this  action  (the  fittorney)  prepared  a  release  of  the  father 
(the  present  defendant),  in  case  his  competency  should  be 
questioned. 

His  Lordship,  under  these  circumstances,  thought  that 
the  plaintiff*,  having  imposed  upon  the  Court,  was  not  en- 
titled to  recover ;  and  he  therefore  directed  a  nonsuit 


Mr.  Serjeant  Vaughan  now  moved  for  a  rule  nisi,  that 
this  nonsuit  might  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff. 

Lord  Chief  Justice  Best. — The  plaintiff*,  an  officer  of 
the  Court,  has  grossly  imposed  upon  it.     He  was  employ- 
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ed  to  conduct  the  suit  in  respect  of  which  these  costs  were 
incurred,  and  in  that  cause  he  examined  this  defendant  as 
a  witness,  when,  unless  released  from  liability  to  the  costs, 
he  would  not  have  been  a  competent  vritness.  Apprehen- 
sive of  the  objection  being  taken,  the  attorney  prepared  a 
release,  which  would  have  been  given  to  the  witness  if  re- 
quired ;  and  he  now  brings  his  action.  Re  has  been  guil- 
ty of  a  fraud  upon  the  Court,  and  he  cannot  be  allowed  to 
recover,  as  he  does  not  come  into  Court  with  clean  hands. 


1826. 


Williams 

V. 

Goodwin. 


Mr.  Justice  Park. — It  is  highly  desirable  that  the 
sources  of  justice  should  be  kept  pure.  This  plaintiff 
cannot  be  allowed  to  profit  by  his  misconduct.  He  knew 
that,  if  objected  to,  the  present  defendant  would  not  be  a 
competent  witness  in  the  action  brought  by  his  son,  he 
himself  being  liable  for  the  costs,  and  thus  interested  in  the 
event  of  the  suit.  He  therefore  prepared  a  release.  It  is 
right  that  the  plaintiff  should  be  put  in  the  same  situation 
as  he  would  have  been  in  had  the  release  been  used.  I 
think  the  nonsuit  right« 


The  rest  of  the  Court  concurring — 


Rule  refused. 


BiRCHAM  f.  Chambers  Senr.,  a  Prisoner. 

J[  HE  defendant  being  brought  up,  under  a  writ  of  ha- 
beas  corpus,  for  the  purpose  of  being  charged  in  execu- 
tion— 

Mr.  Serjeant  Bosanquet,  moved  to  justify  bail. 

Mr.  Serjeant  Onslow,  on  behalf  of  the  plaintiff,  opposed 
the  motion,  on  the  ground  that  the  defendant  was  now  in 
Court,  for  the  purpose  of  being  charged  in  execution  in 
this  cause. 


Saturday, 
April  t5th. 

Bail  cannot  Jus- 
tify for  a  defend- 
ant brought  in- 
to Court  to  be 
charged  in  exe- 
cution in  the 
cause. 
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1826. 

BlRCHAM 
V, 

Chambers. 


Mr.  Serjeant  Bosanquet  contended,  that,  the  defendant 
not  being  at  the  moment  actually  charged  in  execution, 
the  bail  might  justify. 

Sed^  per  tot.  Cur. — ^There  being  in  law  no  fraction  of  a 
day,  the  defendant  must  be  considered  virtually  to  stand 
charged  in  exetution,  he  being  brought  into  Court  for 
that  purpose. 

Refused. 


Saturday^ 
April  \5th. 

In  slander,  the 
declaration  itat- 
ed,  that  the 
plaintiff  was  an 
auctioneer  and 
appraiser,  that 
the  defendant 
had  employed 
him  as  an  ap- 
praiser to  value 
certain  goods, 
and  that  be 
spoke  of  him, 
and  his  conduct 
as  t^  such  valu- 
ation— "  He  is 
a  damned  ras- 
cal; he  has 
cheated  me  out 
of  100/.  on  the 
valuation :" — 
Held,  sufficient 
after  verdict 


Bryant  v.  Loxton. 

• 

1  HIS  was  an  action  for  slander.  The  declaration  con- 
tained ten  counts.  The  Jirst  count,  in  substance,  stated 
— That  the  plaintiff  exercised  the  calling  or  business  of  an 
auctioneer  and  appraber,  and  that  the  defendant,  before 
the  committing  the  grievances  thereinafter  mentioned,  had 
agreed  to  dispose  of  certain  goods,  chattels,  and  effects, 
to  one  Moon;  that  the  defendant  had  thereupon  retained 
and  employed  the  plaintiff,  as  an  appraiser,  to  value  such 
goods  on  his  behalf;  and  that  the  plaintiff  had  conducted 
himself  with  fairness,  honesty,  and  integrity,  in  such  valu- 
ation :  but  that  the  defendant,  intending  to  injure  him  in 
his  calling  or  business  of  an  auctioneer,  spoke  of  him,  the 
plaintiff,  and  his  conduct  as  to  such  valuation,  the  words 
followhig,  viz.  "  He  (meaning  the  plaintiff)  is  a  damned 
rascal;  he  has  cheated  me  (meaning  the  defendant)  out  of 
100/.  on  the  valuation.*' 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last  As- 
sizes at  Taunton,  the  defendant  was  proved  to  have  used 
the  words  imputed  to  him.  The  learned  Judge  left  it  to 
the  Jury  to  say,  whether,  from  the  nature  of  the  words 
spoken,  they  thought  that  the  defendant  meant  to  impute 
dishonesty  to  the  plaintiff;  and  whether  or  not  the  words 
had  been  deliberately  spoken.  He  desired  them  to  nega- 
tive the  special  damage  alleged  in  the  declaration,  it  not 
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being  supported  by  the  evidence.    The  Jury  returned  a         1826. 
verdict  for  the  plaintiff— damages  40^. 

Mr.  Serjeant  UOyley  moved  for  a  rule  nisii  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered ;  or  that 
the  judgment  might  be  arrested.  He  submitted,  that  the 
words  proved  were  not  in  themselves  actionable;  but  could 
only  become  so  by  their  being  shewn  to  have  been  spoken 
of  the  plaintiff  in  the  way  of  his  business;  that  they  were 
not  shewn  to  have  been  so  spoken,  as  the  plaintiff  was  not 
proved  to  be  an  appraiser,  otherwise  than  by  shewing  that 
he,  as  a  broker,  acted  in  the  valuation  of  the  defendant's 
goods  to  Moon;  which,  he  contended,  was  not  suflScient. 

As  to  the  arrest  of  judgment,  he  argued  that  the  words, 
as  laid  in  the  declaration,  had  reference  only  to  the  valua- 
tion, and  were  not  stated  to  have  relation  to  the  plaintiff  in 
the  way  of  his  trade.  He  referred  to  the  case  of  Smedly 
V.  Heath  (a),  where  it  was  held,  that  the  words  *'  cheating 
knave,  and  rogue,"  spoken  of  a  mercer,  were  not  action- 
able, the  colloquium  having  reference  only  to  the  plaintiff 
himself,  and  not  to  his  trade;  and  Terry  v.  Hooper  (b)^ 
where  the  words  **  cheating  knave,"  spoken  of  a  lime-burn- 
er, were  held  to  be  actionable,  if  spoken  with  reference  to 
his  business ;  but,  it  seems  that  they  would  not  have  been 
so,  if  spoken  of  himself  only.  The  learned  Serjeant  sub- 
mitted, that,  as  there  was  no  averment  in  the  declaration, 
that  the  valuation  was  made  by  the  plaintiff  in  the  ordinary 
way  of  his  trade  or  calling,  the  record  did  not  disclose  suf- 
ficient to  entitle  the  plaintiff  to  maintain  the  action. 

Lord  Chief  Justice  Best. — There  is  no  ground  for 
either  of  these  objections.  I  am  decidedly  of  opinion  that, 
even  if  there  were  no  colloquium  in  the  declaration,  to  shew 
that  the  words  alleged  to  have  been  spoken,  were  spoken 

(a)  1  Lev.  260.  (ft)  1  Lev.  1 16. 
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1826.         of  the  plaintiff  in  the  way  of  his  trade,  the  present  action 
T'^''  miffht  be  maintained:  inasmuch  as  it  is  alleged,  that  the 

Bryant  °  \        ^  ^  .     . 

V.  words  were  spoken  with  intent  to  injure  the  plaintiff  in 

his  calling  or  business  of  an  auctioneer  and  appraiser,  and 
it  was  found  that  they  were  spoken  with  that  intuit.  Even 
if  there  had  been  no  other  allegation  in  the  declaration, 
than  that  the  words  were  spoken  with  an  intent  to  injure 
the  plaintiff  in  his  trade,  and  it  was  proved  that  they  were 
likely  to  do  so,  and  so  found  by  die  Jury,  the  action  might 
be  maintained.  The  first  coutit  of  the  declaration  contains 
a  sufficient  coUoquium  to  connect  the  slander  with  the  trade 
of  the  plaintiff.  It  states,  that,  before  the  time  of  commit- 
ting the  grievances,  the  plaintiff  exercised  the  caUing  or 
business  of  an  auctioneer  and  appraiser;  and  that  he  had 
been  retained  and  employed  by  the  defendant,  as  an  ap- 
praiser, to  value  certain  goods.  Whether  that  would  be 
sufficient  on  special  demurrer,  is  another  question ;  it  is 
clearly  sufficient  after  verdict.  The  meaning  conveyed  by 
the  words,  **  He  has  cheated  me  out  of  100/.  on  the  valu- 
ation," is  evident.  Their  effect  was,  to  injure  the  pkdntiff 
in  his  business  of  an  appraiser,  by  alleging  that  he  had,  in 
that  character,  conducted  himself  dishonestly.  They  were 
spoken  of  the  plaintiff,  with  reference  to  his  valuation  of 
the  defendant's  goods ;  and  that  valuation  was  evidently 
made  in  the  ordinary  exercise  of  the  plaintiff^s  trade  or 
calling.  Thus,  the  slander  was  directly  pointed  at  the 
plaintiff  in  the  way  of  his  trade;  it  was  calculated  to  in- 
jure him  in  it;  and  was  uttered  with  that  intent.  The 
count,  therefore,  is  sufficient  after  verdict. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrough. — It  was  proved  at  the  trial, 
that  the  words  were  spoken  of  the  plaintiff  in  the  way  of 
his  trade;  and  therefore  the  judgment  cannot  be  arrested. 
That  which  must  necessarily  be  implied,  need  not  be  ex- 
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pressly  aUeged  on  the  fiioe  of  the  record.    There  could  be         1826. 
no  doubt  as  to  the  trade  of  the  plaintiff. 

Mr.  Justice  Gascxee. — I  have  twice  examined  the  re- 
cord,  and  I  have  no  doubt  as  to  the  jNropriety  of  the  ver- 
dict. The  plaintiff  must,  however,  confine  it  to  particu- 
lar counts — to  those  alleging  the  words  to  have  been  spoken 

to  Moon. 

Rule  refused. 


Doe  d.  Smythe  v.  Claxton.  .^^stL 

J.  HIS  was  an  action  of  ejectment.     At  the  trial,  before  The  attesting 
Mr.  Justice  Burroughs  at  the  last  Assizes  at  Exeter,  a  IL^^t^f  hT^ 
deed,  purporting  to  be  a  deed  made  between  the  lessor  of  k«»wthedefond- 
the  plaintiff  and  the  defendant,  was  offered  in  evidence.  pMCiet»  that  the 
The  attesting  witness,  who  was  called  to  prove  the  execu-  in  Ui  (the  wit- 
tion  of  the  deed  by  the  defendant,  stated  that  the  attesta-  ^^^g^Xlhe 
tion  at  the  foot  of  the  deed  was  in  his  hand-writing;  that  ^  not  know 

whether  or  not 

he  knew  the  defendant;  that  he  did  not  know  whether  the  the  signature  to 
signature  to  the  deed  was  in  the  defendant's  hand-writing  [he  defendant's 
or  not;   but  that  he  (the  witness)  would  not  have  put  his  J^^J^JJf^]^' 
name  to  it  unless  he  had  seen  it  executed  by  him.  would  not  have 

__.      _  ••r-i  /•••■I  /««i       P***  ^  name  to 

The  learned  Judge  was  of  opmion  that  the  proof  of  the  it  unless  he  had 
execution  of  the  deed  by  the  defendant  was  sufficient.  u^^J^'g^ 
The  Jury  returned  a  verdict  for  the  lessor  of  the  plaintiff.  ««"*  proof  of  the 

''  '■  execution. 

Mr.  Serjeant  Wilde  now  moved  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered.  He 
submitted,  that,  as  the  hand-writing  of  the  defendant  to 
the  deed  was  not  identified  by  the  witness,  and  as  he  was 
Ignorant  of  the  contents  of  the  instrument,  and  therefore 
could  not  state  with  certainty  that  the  deed  in  question 
was  that  attested  by  him,  there  was  no  sufficient  proof  of 
its  execution  by  the  defendant. 
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1826.  Per   Curiam. — The  attesting  witness  stated   that  he 

knew  the  defendant,  by  whom  the  deed  was  executed; 
and,  though  he  said  that  he  did  not  know  whether  the 
signature  of  the  deed  was  in  the  hand-writing  of  the  de- 
fendant or  not,  still,  as  he  said  that  he  would  not  have  put 
his  name  to  it  unless  he  had  seen  the  defendant  execute 
it,  we  think  the  execution  proved. 

Rule  refused. 


tninsactiOD. 


Saturday,  ISAACS  r.  SiLVER. 

April  \bth* 

The  defendant  J.  HE  defendant  in  this  cause  having  been  arrested  at 
onabuiof^ez-  ^^^^  ^^^^  ^^  ^^  indorsee  of  a  bill  of  exchange,  of  which 
change.    Tte      jjg^  ^.jjg  defendant,  was  the  indorser,  and  having  given  a 

order  the  bail-      bail-bond — 
bond  to  be  de- 
livered up  to  be  . 

afflSv^tharie       ^^*  Serjeant  Lawes  moved  for  a  rule  m«,  that  the  bail- 

biQwaB  found-  bond  might  be  delivered  up  to  be  cancelled,  on  the  de- 
ed and  given  on  "  ^  *  /« ^      . 

an  usurious        fendant's  entering  a  common  appearance,  on  an  affidavit 

which  stated  that  the  bill  was  founded  and  given  on  an 
usurious  transaction.  The  learned  Serjeant  cited  the 
case  of  Wighitcick  v.  Banks  (a),  where  the  Court  of  Ex- 
chequer held,  that,  if  there  be  probable  ground  to  sus- 
pect that  the  securities  on  which  a  defendant  is  held  to  bail 
are  illegal,  it  is  a  ground  for  discharging  him,  on  filing 
common  bail* 

Per  Curiam, — The  Court  cannot  receive  an  affidavit 
in  contradiction  to  that  filed  by  the  plaintiff  on  the  issu- 
ing of  the  writ.  The  case  of  Wightwick  y.  Banks  cannot 
be  supported. 

Rule  refused. 

fa)  Forrest,  163. 
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Tooth,  Demandant;  Bagwell,  Tenant.  JprU^th. 

T^HIS  was  a  trial  at  bar  of  a  writ  of  right.    The  grand  On  the  tnai  of  a 
assize  having  been  sworn,  and  the  demi-fnark  tendered—    teni^f^^^st  be! 

gin,  notwith- 
,  standing  the 

Mr.  Serjeant  Vaughan,  for  the  tenant,  submitted  that  tender  of  the 
it  was  for  the  demandant  to  begin,  by  shewing  the  seisin  of 
his  ancestor.  He  referred  to  the  cases  of  Hardman  v. 
CUgg  (a),  Throgmorton  v.  Broker  (6),  and  Tyssen  v. 
Clarke  (c);  in  which  latter  case,  he  observed,  it  did  not 
appear  that  the  demi-mark  had  been  tendered. 

Mr.  Justice  Burrough  referred  to  the  case  of  iMke  v. 
Harris  {d\  where  the  demi-mark  was  tendered,  and  yet  it 
was  held  that  the  tenant  must  begin. 

Mr.  Justice  Gaselee  mentioned  a  case  of  DaUon  v.  Har^ 
vey  {e),  where  the  case  of  Luke  v.  Harris  was  cited  and 
acted  upon. 

Per  tot.  Cur, — The  practice  having  been  once  settled, 
we  are  bound  to  act  upon  it.     The  tenant  must  begin. 

» 

The  tenant  then  commenced,  and  proved  an  uninter- 
rupted possession  of  the  premises  for  more  than  forty  years. 
The  demandant  failed  in  deducing  a  title. 

Verdict  for  the  tenant. 


(fl)  Holt's  N.  P.  C.  667.  (d)  2  Sir  W.  Blac.  1261, 1293. 

(6)  Booth  on  Real  Actions,  98.         (e)  Tried  at  Dorchetter. 
(c)3WU8.541. 
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J  826. 

AptSrSth.  ^^  BeRGARECHS  V.  PiLLlN. 

In  a  declaration  J[  HIS  was  an  action  of  assumpsit,  by  the  indorsee  against 

drawer,  on  a  biu  the  drawer  of  a  bill  of  exchange. 

wpted  ^J^bir       The  declaration  stated— That  the  defendant,  according 

at  a  banker's  jq  the  custom  of  merchants,  made  his  certain  bill  of  ex- 

gej^teralvy^  it  is  ^ 

only  necessary  change  in  writing,  and  directed  it  to  one  W.  A.  South,  by 
sen^ent  auhat  which  he  requested  him,  two  months  after  the  date  thereof, 
P^^*-  to  pay  to  the  plaintiflP,  or  order,  iS9L,  valaereceived ;  which 

siud  bill  of  exchange  the  said  W.  A.  South,  upon  sight 
thereof,  accepted,  according  to  the  said  usage  and  cus- 
tom of  merchants,  payable  at  Messrs.  Sties,  Snaith,  ^ 
Co*s.  It  was  then  averred — That,  when  the  bill  became 
due  and  payable,  according  to  the  tenor  and  effect  there- 
of, it  was  duly  presented  and  shewn  to  and  at  the  said 
Messrs.  Sikes,  Snaith,  ^  Co.'s,  for  payment  thereof,  ac- 
cording to  the  said  usage  and  custom  of  merchants,  and 
that  payment  thereof  was  then  and  there  required,  ac- 
cording to  the  tenor  and  effect  of  the  said  bUl  of  ex- 
change, and  of  the  said  FF.  A,  SoutKs  said  acceptance 
thereof;  but  that  the*  said  Messrs.  Sikes,  Snaith,  ^  Co. 
did  not  nor  would,  at  the  said  time  when  the  said  bill  of 
exchange  was  so  presented  and  shewn  to  them  for  pay- 
ment thereof,  neither  did  the  said  W.  A.  South,  pay  the 
said-  sum  of  money  therein  specified,  nor  any  part  thereof, 
but  wholly  refused  and  neglected  so  to  do;  of  all  which 
premises  the  defendant  afterwards  had  notice:  by  means 
whereof,  he  became  liable  to  pay  the  plaintiff  the  sum  in 
the  bill  specified,  when  he  (the  defendant)  should  be 
thereto  afterwards  requested. 

To  this  declaration,  the  defendant  demuned  specially, 
assigning  for  causes — **  That  the  bill  was  accepted  by  the 
said  W.  A.  South,  payable  at  and  by  the  said  Messrs. 
Sikes,  Snaith,  Sf  Co.,  and  that  it  is  not  expressed,  nor 
does  it  appear,  in  the  declaration  that  the  words  'not 
elsewhere'  are  contained  in  the  acceptance,  or  any  other 
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words  denotiDg  that  the  said  W.  A.  South  could  not  pay         1826. 
the  bill  elsewhere  than  at  the  said  Messrs.  Sikes,  Snaiih,  ^^^ 

^  Co.'Sy  whereby,   and  by  force  of  the  statute  in  that    Beaoarecbb 
case  lately  made  and  provided,  the  acceptance  of  the  said       pillin. 
bin  was  general  and  not  special;  and  that  duepvesent- 
ment  to  the  said  W.  A*  Sauih  of  such  bill,  when  due  and 
payable,  ought  to  have  been  alleged;  whereas,  no  pre* 
sentment  of  the  said  biU  to  the  said  W.  A.  South  is  al- 
leged; and  also  that  no  due  presentment  of  the  said  bill 
is  alleged  in  the  declaration." 
The  plaintiff  joined  in  demurrer. 

Mr.  Serjeant  Spaniie,  in  support  of  the  demurrer. — 
Since  the  passing  of  the  statute  1  &  2  Oeo.  4,  c.  78  (a), 
an  acceptance  like  this  is  a  general  acceptance,  and,  as 
against  the  acceptor,  there  need  be  no  averment  or  proof 
of  presentment  at  the  place  mentioned ;  but,  as  against  the 
drawer  and  indorsers,  the  case  is  different;  they  are  only 
jsecondarily  liable^  that  is,  on  the  default  of  the  acceptor; 
consequently,  that  default  should  be  shewn.  The  case  is 
not  at  all  affected  by  the  statute.  This  is  a  general  ac- 
ceptance, and  therefore  presentment  should  have  been 
made  to  the  acceptor.  The  declaration,  to  charge  the 
drawer,  should  have  contained  an  averment  of  present- 


Co)  By  8. 1  of  which,  it  is  en- 
acted— **  That,  from  and  after  the 
Ist  Augtat,  1821,  if  any  person 
shall  accept  a  bill  of  exchange 
pajrable  at  the  house  of  a  banker, 
or  other  place,  without  further 
expression  in  his  acceptance,  such 
acceptance  shall  be  deemed  and 
taken  to  be,  to  all  intents  and  pur- 
poaea,  ageneralacceptance  of  such 
bill;  but,  if  the  acceptor  shall,  in 
bis  acceptance,  express  that  he 
accepts  the  bill,  payable  at  a 
banker's  house,  or  other  place, 


only,  and  not  otherwiMc  or  elm^ 
where,  such  acceptance  shall  be 
deemed  and  taken  to  be,  to  all 
intents  and  purposes,  a  qualified 
acceptance  of  such  bill;  and  the 
acceptor  shall  not  be  liable  to  pay 
the  sud  bill,  except  in  default  of 
payment,  when  such  payment  shall 
have  been  first  duly  demanded  at 
such  banker's  house,  or  other 
place." 

And  see  the  case  of  Rowc  v. 
Young,  2  Brod.  &  Bing.  165. 
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1826.  ment  to  the  acceptor^  and  not  to  Sikes,  Snakh,  ^  Co.  9  to 
whom  tbey  were  not  bound  Co  present  it  at  all.  Although 
the  bill  was  made  payable  at  Sikes^  Snaith,  ^  Co.*s^  the 
acceptor  was  not  bound  to  be  there  to  pay  it.  That  would 
not,  however,  dupense  with  the  necessity  of  the  holder's 
seeking  him  elsewhere.  At  all  events,  he  should  have 
averred  some  excuse  for  not  presenting  it  to  the  accepir 
or:  that  the  acceptor  was  not  there  to  pay  the  bSl,  or 
that  he  could  not  be  found.  The  record  discloses  no 
default  on  the  part  of  the  principal,  the  acceptor  so  as  to 
make  third  parties,  vix^  the  drawer,  or  an  indorser,  who 
are  mere  sureties,  liable  to  pay  the  bill. 

Mr.  Seqeant  Toddy,  contra,  was  stopped  by  the  Gottit^ 

Lord  Chief  Justice  Best. — The  statute  I  &2  Geo.  4, 
c.  78,  s.  1,  enacts,  that,  if  any  person  shall  accept  a  bill 
of  exchange,  payable  at  the  house  of  a  banker,  or  other 
place*  without  further  expression  in  his  acceptance,  such 
acceptance  shall  be  deemed  and  taken  to  be,  to  all  intenCg 
and  purposes,  a  general  acceptance  of  such  bill.  Thus, 
the  statute  declares  an  acceptance  aimiiarto  that  which* 
appears  in  the  present  case,  to  be  a  general  acoepCanoe, 
aud  dispenses  with  the  necesrity  of  a  presentment;  'or 
averment  of  presentment,  at  the  place  where  the  bin  k 
made  payable;  but,  though  the  Legislature  has  declafed 
that  the  bolder  may,  it  does  not  require  that  he  ekallp 
present  the  bill  so  accepted,  to  the  acceptor,  personally,  and 
not  at  the  place  pointed  out  by  the  acceptor  himself.  In- 
dependently of  the  act,  which,  it  has  been  admitted,  is  out 
of  the  question,  it  is  clear,  that,  if  a  bill  be  made  payable 
at  a  particular  place,  the  holder  is  only  required  to  pre- 
sent it  there.  It  has  been  contended  that  it  should  have 
been  averred  in  the  declaration,  that  the  acceptor  was 
called  upon,  at  Sties,  Snaith,  ^  Co.'s,  to  pay  the  bill, 
and  was  not  there  to  pay  it,  or  was  not  to  be  found :  but 
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that  would  be  absurd;  the  holder  could  not  expect  to  find  lttt6. 
the  acceptor  hfanself  at  the  bankers',  but  only  the  money. 
The  acceptor  constituted  Messrs.  Sites,  Snaiih,  %  Co. 
his  agents  to  pay  the  bill.  They  were  authorized  to  pay 
it.  I,  therefore,  think  that  the  averments,  that  the  bill 
was  accepted,  payable  at  Messrs.  Sikes,  Stuuih,  ^  Co*s, 
and  that  it  was  duly  presented  there  for  payment,  and  re- 
fused, were  sufficient  to  entitle  the  plaintiff  to  recover. 

Mr.  Justice  Park. — According  to  the  construction 
contended  for,  it  would  be  necessary  for  the  acceptor  of 
every  bill  that  is  made  payable  at  a  banker's,  to  be  there 
liimself  to  pay  it.  The  averment  that  the  bill  *'  was  duly 
presented  and  shewn  to  and  at  the  said  Messrs.  Sikes, 
Snaith,  ^  Co.'s,  for  payment  thereof,"  and  that  they  re- 
fbsed  payment,  was  quite  sufficient. 

Mr.  Justice  Burrouoh. — By  virtue  of  the  statute,  the 
acceptance  in  question  was  a  general  acceptance;  and  a 
presentment  to  the  acceptor  personally  would  have  been 
a  good  presentment  to  charge  the  other  parties  on  the 
bilL  But,  though  the  statute  declares  such  an  accept- 
ance to  be  a  general  acceptance,  it  does  not  necessarily 
follow  that  the  presentment  must  be  to  the  acceptor  in 
person.  In  the  present  case,  the  acceptor  has  dispensed 
with  the  necessity  of  a  presentment  to  himself,  by  point- 
ing out  his  bankers*  as  the  place  of  payment. 

Mr.  Justice  Oaselbe  concurred. 

Judgment  for  the  plaintiff. 


VOL.  XI.  A  a 
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.^ik  J^vis  V.  Dean. 

In  an  action  on  1  HIS  waa  an  action  on  the  case  for  an  injury  reaultfaig 
ii^iiry  retttidng  to  the  plaintiff  from  the  negligenee  of  the  defendant. 
^'fi^g*^  The  declaration  stated,  that  the  defendant  was  possess- 
down  an  unpro-  ed  of  a  certain  messuace  or  dweIKnc*house  in  the  parish 

tected  area,  the  °  .  m    « 

declaration  sut-  of  St.  Monf^  IsUngioti,  adjoining  a  certaui  street  called 

fendantwaT^Mf-  Bamsbff  Row,  which  said  street  at  that  time  was,  and  still 

^^""l^^^^^  is,  a  conunon  and  public  street  and  highway,  for  all  the 

they  were  ad-  liege  subjects  of  our  lord  the  king  to  go,  return,  pass,  and 

}<nning "  a  cer-  ^  %  n    .  «  i 

tain  common  repass,  on  foot,  every  year,  and  at  all  tunes  of  the  year,  at 
and  fail^way/''^  ^^^^  ^^  ^^  ^^^  pleasure ;  and  that  the  defendant  wrong- 
£  "dT'dL?***  ^y  ^^  negligently  left  the  area  of  the  said  house  un- 
had  agreed  with  covcred  and  open,  whereby  the  plaintiff,  on  passing  at 

the  owner  t^  the      •i«iiai  ••««  • 

premitei  (two     "ight,  fell  in  and  was  injured,  and  was  put  to  expense  m 

S^S^u.-Lh  ''^'^^e  h«  cure. 

one  of  them,  for      The  defendant  pleaded  the  general  issue. 

doing  which  he  *  o 

waa  to  haTe  the  At  the  trial,  before  Lord  Chief  Justice  Begi,  at  Wesi^ 
w^rkmra^m!!^'  mtfM/er,  at  the  Sittings  in  term,  it  appeared  that  the  area 
ployed  by  him     jn  question  belonged  to  one  of  two  unfinished  houses  in 

were  then  ac-  ^  ° 

tuaiiy  at  work  Bomsby  Row;  that  this  row  was  intended  to  form  one 
it^dno^t  appear  si^o  of  a  new  Street  leading  from  White  Condkni  Street  to 
Ma"LT!ir/'  a  road  passing  over  some  fields  to  Highgate,  which  for 
made  to  him.      fi^e  Or  six  years  had  been  used  as  a  public  road;  that  this 

Theitreetin  %     -,  t  i.n.        «        i_i  .  -        • 

question,  which  Street  had  been  building  for  the  last  six  years;  that  some 

iog^^xy^n,  ^^  ^^^  houscs  Were  finished,  others  not;  that  one  half  of  it 

*ubH  **iwt  to  *  ^^^^  ^^  lighted,  the  other  being  neither  lighted  nor  paved ; 

new  road  acrou  but  that  the  inhabitants  had  paid  highway  and  paring 

which  the  way  rates.     It  was  also  proved,  that,  some  time  before  the  ac- 

il^tiS[°fOT  fiHr  cident  happened,  the  proprietor  of  the  houses  in  question 

or  nx  years,  was  had  treated  with  the  defendant  for  the  fitting  of  them  up; 

unfinished,  one  ,  a  x^ 

half  only  being    and  evidence  was  offered  to  shew  that  the  defendant  was 

Hghted,  the 

oUier  neither 

lighted  nor  paved:  but  the  inhabitants  had  paid  the  highway  and  paving  rates: — H$U,  that  this 

was  sufficient  evidence  to  go  to  a  Jury  of  a  possession  in  the  defendant,  and  of  a  dedication  of  the 

street  to  the  public. 
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to  have  one  house  for  completing  the  other;  and  that         ld26. 
workmen  employed  by  him  were  then  actually  at  work  up- 
on them:  but  it  did  not  appear  that  any  conveyance  had 
been  made  to  him* 

It  was  objected,  on  the  part  of  the  defendantj  that  there 
was  no  evidence  of  possession  by  him,  or  of  a  dedication 
of  the  street  to  the  public,  to  support  the  allegations  in 
the  declaration,  that  the  defendant  was  possessed  of  the 
house,  and  that  the  street  in  which  the  house  was  situate 
was  a  common  and  public  street  and  highway. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  or  not 
the  right  of  possession  was  in  the  defendant ;  and  told  them, 
that,  if,  they  thought  that  the  street  in  question  had  been 
for  a  long  period  used  as  a  public  thoroughfare,  with  the 
assent  of  the  proprietorsi  they  might  presume  a  dedica- 
tion. 

The  Jury  accordingly  returned  a  verdict  for  the  plain- 
tiff—damages 50^. 

Mr.  Serjeant  Vaughan  now  moved  for  a  rule  nm,  that 
diis  verdict  might  be  set  aside,  and  a  new  trial  had,  on  the 
grounds — First,  that  there  was  no  evidence  that  the  de- 
fendant was  possessed  of  the  house,  as  alleged  in  the  de- 
daration; — Secondly ,  that  it  did  not  appear  at  the  trial, 
that  the  house  adjoined  a  common  and  public  street,  part 
of  the  street  only  being  lighted,  the  other  ndther  lighted 
not  paved;  nor  was  there  a  sufficient  dedication  of  it  to 
the  public  to  constitute  it  a  highway. 

First — The  whole  extent  of  the  evidence  offered,  was, 
that  the  defendant  was  to  have  one  of  the  houses  for 
finishing  the  other.  The  conveyance,  therefore,  would 
not  be  made  until  the  work  was  completed;  and  the  com- 
pletion was  a  condition  precedent  to  the  possession. 

Secondly — There  was  no  evidence  of  a  dedication  of  the 
soil  of  the  street  in  question  to  the  public.     In  Roberts  v. 

A  A  2 
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18^  Karr  (a)  Mr.  Justice  Heath  held,  that  a  dedication  to  the 
public  must  be  made  openly  and  with  a  deliberate  purpose ; 
nor  could  there  be  a  partial  dedication  to  the  public,  al- 
though there  might  be  a  grant  of  a  foot-way  only.  The 
case  of  The  Rugby  Charity  v.  Merryweather  {b)  was  cited 
and  commented  upon  in  the  case  of  Woodyer  v.  Mad- 
den (c).  TherCj  the  plaintiff  made  a  street  leading  out 
of  a  highway,  across  his  own  close,  and  terminating  at  the 
edge  of  the  defendant's  adjoining  close,  which  had  been 
separated,  by  the  defendant's  fence,  from  the  end  of  the 
street,  for  twenty-one  years,  during  nineteen  of  which  the 
houses  were  completed,  and  the  street  publicly  watched, 
cleansed)  and  lighted,  and  both  foot-ways  and  half  the 
horse-i^ray  thereof  paved  at  the  expense  of  the  inhabitants 
— it  was  held  that  this  was  not  a  street  dedicated  to  the 
public.  Mr.  Justice  Gibbs  said  (d):  **  There  can  be  no 
doubt  that,  if  a  man  had  erected  a  rail  at  the  extremity  of 
bis  land  against  the  land  of  another,  he  might  thereby  re- 
strain others  from  passing ;  if  he  had  drawn  a  thread  there, 
it  would  have  done;  why  it  should  be  necessary  to  put  a 
rail  or  any  thing  there  at  all,  is  what  I  cannot  understand. 
But  I  do  not  go  on  that  ground;  let  it  be  remembered 
that  here  the  paving  is  not  completed.  In  all  the  cases 
where  it  has  been  held  that  there  has  been  a  dedication  of 
a  way  to  the  public,  there  has  been  a  considerable  space 
of  time  of  user  as  a  material  ingredient.  In  one  of  the 
most  leading  cases,  that  of  The  Foundling  Hot^xtal  (^e\ 
Lord  Kenyon  treats  that  as  a  very  material  ingredient; 
thfre  he  thinks  eight  years  is  a  sufficient  time  to  presume 
th^(  dereliction ;  he  says  in  one  case  six  years  were  held 
sufficient;  and,  though  the  same  time  is  not  necessary  to 
dedicate  a  highway  as  is  required  to  establish  a  right  of 
possession  to  land  against  an  hostile  claim,  yet  time  is  an 

(d)  1  Campb.  262,  n.  {d)  5  Taunt.  135. 

{b)  1 1  East,  376,  n.  (e)  1 1  East,  375,  a. 

(c)  6  Taunt.  125. 
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ingredient.     Now,  in  this  case,  I  think  there  is  not  time      ^J^^l 
enough  to  presume  a  dedication.     The  foot-pavement  was 
finished ;  the  horse-way  was  not  completely  finished ;  there 
had  been  a  negotiation  for  opening  it,  and  that  had  gone 
off.     The  owners  of  the  land  had  a  right  to  say  that  this 
should  not  be  used  as  a  common  highway,  but  only  as  an 
occupation  way/'    Mr.  Justice  Heath  said  (a) :  ''  I  am  of 
opinion  that  there  is  no  evidence  here  of  a  dedication. 
No  act  is  necessary,  on  the  part  of  the  owner  of  knd, 
while  his  work  is  unfinished,  to  evince,  that,  under  these 
circumstances,  he  does  not  dedicate  his  property  to  the 
public.      We  know,  that,  in  dedicating  churches  and 
church-yards,  and,  antiently,  temples,  there  is,  after  the 
work  is  completed,  a  formal  act  of  dedication.     I  think 
here,  by  analogy,  that,  not  only  until  the  work  is  complet- 
ed, but  until  the  owner  has  shewn  some  intention  of  dedi- 
cating the  soil  to  the  public,  his  right  continues  of  putting 
up  a  bar  and  excluding  them;  otherwise,  the  building  of 
every  house  and  laying  out  a  way  to  it,  would  establish  a 
public  way.     Affectm  tuus  nomen  imponit  operi  tuo.    No 
£act  in  this  case  shews  that  the  owners  meant  to  give  the 
pubKc  any  right  over  thb  land,  beyond  a  right  of  passage 
to  the  respective  houses.     The  right  given  is  only  a  right 
to  each  house ;  and  as  to  the  idle  people  going  there,  that 
ought  to  make  no  difference  at  all.     Hawkins  says  (6)  '  A 
way  to  a  parish  church,  or  to  the  common  fields  of  a  town, 
or  to  a  private  house,  or  perhaps  to  a  village,  and  which 
terminates  there,  and  is  for  the  benefit  of  the  pai'ticular 
inhabitants  of  such  parish,  house,  or  village  only,  may  be 
called  a  private  way,  but  not  a  highway ;  because  it  be- 
longeth  not  to  all  the  king's  subjects,  but  only  to  some  par- 
ticular persons,  and  each  of  which,  as  it  seems,  may  have  an 
action  on  the  case  for  a  nusance  therein.'    The  authorities 
he  cites  are  exactly  in  point.     Is,  then,  a  Nisi  Prtusde- 

(a)  5  Taunt.  140.  (b)  Hawk;  P.  C.  Book  I,  c.  7S,  8.  I. 
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1826.         cision  (a),  to  overturn  the  antient  established  law  of  the 
land  ?   I  can  easily  account  for  acquiescence  in  that  deci* 
sion;  each  party  was  trying  it  at  his  own  expense^  and 
neither  could  benefit  by  it.**   Sir  Jame*  Mansfield  said  {b) : 
"  I  think,  to  support  any  thing  like  a  dedication,  it  must  be 
finished  as  a  perfect  street.     Now,  this  was  not  such.    A 
witness  proved,  that,  though  the  foot-way  on  each  side  was 
complete  to  the  end,  the  horse-way  was  paved  only  half  the 
way.  I  think  that  a  street  cannot  be  held  to  be  finished, 
unless  paved.  Certainly  it  would  not  be  very  convenient.  I 
therefore  think  this  street  never  was  dedicated  to  the 
public ;  and  I  do  not  know  that,  if  it  were  a  public  street 
perfected,  it  is  therefore  a  public  way  for  all  purposes^ 
No  one  can  respect  Lord  Kenyan  more  than  I  do,  but  I 
always  thought,  as  to  the  Rugby  case,  there  was  reason 
.  to  doubt  that.  I  never  could  discover  when  the  dedication 
begaii :  he  says,  that,  during  the  lease,  there  was  no  dedi-> 
cation,  but  that  eight  years'  acquiescence  afterwards  were 
sufficient:  he  says,  that,  in  another  case,  six  years  were 
held  to  be  enough,  not  naming  the  case.    If  six,  why  not 
one?  Why  not  half  a  year?"    That  case  is  a  sufficient 
authority  to  shew,  that,  to  constitute  a  common  andpubfie 
highway,  the  dedication  to  the  public  must  be  express  and 
unequivocal.     There  was  no  evidence  of  any  such  dedica* 
tion  in  the  present  case. 

Lord  Chief  Justice  Best. — I  am  of  opimon  that  this 
verdict  ought  not  to  be  disturbed.  There  was  abundant 
proof,  at  the  trial,  of  an  acquiescence  by  the  inhabitants 
that  the  street  in  question  was  a  public  street  or  highway. 
It  was  paved  and  lighted  with  gas,  at  least  in  part;  and 
the  occupiers  of  houses  therein  were  rated  for  the  paving 
and  lighting.  The  way  was  not  used  by  the  inhabitants 
of  the  street  only ;  it  was  a  public  thoroughfare.     It  ap- 

(a)  The  case  of  The  Rugbi/  Cha-      {b)  6  Taunt.  142. 
rity,'dted  ante,  356. 
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peared  that  the  defendant  and  all  the  other  owners  of  192^ 
property  in  the  street  laid  by  for  a  period  of  six  yearsj 
and  saw  the  public  continually  passing  and  repassing, 
without  interruption,  from  road  to  road.  The  Jury  were, 
therefore,  well  warranted  in  finding  a  dedication  to  the 
public.  When  the  public  are  thus  invited  to  go  along  a 
street,  if,  through  the  carelessness  and  negligence  of  the 
proprietors  or  occupiers  of  houpes  therein,  an  accident 
happens  to  an  individual  passing,  the  parties  cannot 
afterwards  turn  round  and  say,  that  it  was  not  a  public 
road.  With  respect  to  the  objection  as  to  the  proof  of 
the  allegation  of  possession  in  the  defendant  at  the  time 
of  the  injury  complained  of,  I  told  the  Jury,  that,  whe- 
ther there  was  any  instrument  in  writing  or  not,  the  ques- 
tion for  their  consideration  was,  whether  or  not  the  de- 
fendant was  in  fact  in  possession:  and,  although  it  was  not 
proved  that  possession  had  been  formally  delivered  to 
him,  or  that  he  was  to  have  the  one  house  until  the  work 
of  the  other  was  completed,  yet  'it  appeared  that  his 
workmen  were  actually  employed  upon  the  premises  at  the 
time.  The  defendant  was,  therefore,  clearly  responsible; 
and  I  think  the  Jury  have  come  to  a  right  conclusion. 

Mr.  Justice  Park. — ^I  think  this  case  was  properly  left 
to  the  Jury,  and  that  they  have  given  a  right  verdict. 
The  evidence  as  to  the  defendant's  possession  of  the  pre- 
mises was  quite  sufficient.  Dedications  to  the  public  of 
rights  of  way  may  either  be  partial  or  entire.  Here,  I 
think  there  was  sufficient  evidence  of  an  entire  dedication 
of  the  way :  the  street  was  open  at  both  ends,  and  was 
pared  and  lighted  at  the  expense  of  the  parish. 

Mr.  Justice  Burroxjoh  concurred. 

Mr.  Justice  Gassleb. — ^The  evidence  in  this  case  dis- 
closed all  the  indicia  of  an  unqualified  dedication  of  the 
wBj  in  question  to  the  use  of  the  public;  and  the  defend- 
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ant  was  gpSity. ,  of  .gp:os«  aogUgenee*    I  >  Am*  tbeeeCbre,'  #f 
opinion  that  tl^e  v^irdict  ought  not  to.be  diatarbed^- 

Rule  refined  («>- 


(a)  See  The  ITintf  t.  Lloyd,  1  Camp.  260;  YTodd  ▼.  Vtal,  5  Ban.  & 

Aid.  454. 


Friday, 

Partners  may 
Join  in  an  ac- 
tion for  slanderi 
or  for  a  libel 
spoken  or  pub- 
lished of  them 
In  the  way  of 
their  trade: 
and«em6iis  that, 
in  such  case, 
the  declaration 
need  not  a?er 
special  damage. 


FoRSTER  and  Others  v.  Lawson. 

jPHIS  was  an  action  for  a  libel.     The  Jirsi  count  of  the 
declaration  stated — That  the  plaintiffs,  before,  and  At  the 
time  of  the  composing,  printing,  and  publishing,  of  the  ae* 
veral  false,  scandalous,  malicious,  and  defamatory  libels 
thereinafter  respectively  mentioned,  by  the  defen^nt,  of 
and  concerning  the  plaintiffs,  were,  and  from  thence 
hitherto  have  been,  and  atill  are,  bankers,  and  the  trade 
and  business  of  bankers  have,  for  and  during.all  that  time, 
used,  exercisedi  followed,  ^nd  carried  on,  in  partnership 
together^  at  Citmbridge,  in  the  county  of.  CambrkfgCt  to 
wit,  at  Lomdony  and  the .  plaint^flb,  for  and  during  all  the 
time  aforesaid,  have  been  ajvl  still  are  in  good  and  solveat 
circumstances^  and  Jmye  never  stopped  payment,  nor,  un- 
til the  time  of  pripUfig  and  publishing  the  libels  therein* 
after  mentioned,  bee^i. ,  suspected  to  be.  in  bad  and  insol- 
vent circumstances,  or-  to  have  stopped  payment;  but,  ua^ 
til  that  time,  were  alwi^s  in  good  credit:  by  means  of 
which  said  several  premises,  the  plaintiffs,  before  th^ 
printing  and  publishing  of  the-  said  libels,  had  acqMired, 
and  were  thisn  daily  acquiring,  sundry  great  gains  andpio^ 
fits  in  and  from  their  said  trade  and  business,  to  wit,  at 
&c.  aforesaid :  yet  the  defendant,  well  knowing  the  pre* 
misesy  but  contriving  and  wickedly  and  maliciously  in- 
tending to  injure  the  plaintiffs  in  tlieir  aforesaid  trade 
and  business,  and  to  cause  it  to  be  suspected  and  believed, 
by  and  amongst  their  neighbours,  and  other  good  and  wor- 
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Uiy  9ubjee4i  of  this  realm,  that  the  plaintifft  were  in  bad  1S26. 
and  insohreBt  circumstanoeSy  and  that  the  plaintiffis,  as 
such  bankers  as  aforesaid 9  had  stopped  payment;  and 
thereby  and  otherwise  to  injure  the  plaintiffs  in  their  afore- 
said trade  and  business,  and  to  vex,  harass,  oppress,  im- 
poverish, and  wholly  ruin  them;  theretofore,  to  wit,on&c., 
at  &c.  aforesaid,  falsely  and  maliciously  composed ,  printed, 
and  published,  and  caused  and  procured  to  be  composed, 
printed,  and  published,  in  a  certain  public  newspaper  call- 
ed "  The  Hmes,*'  a  certain  false,  scandalous,  malicious, 
and  defamatory  libel,  of  and  concerning  the  said  plaintiffs 
in  their  said  trade  and  business;  in  which  said  libel  there 
were  a^  are  contained  the  false,  scandalous,  malicious, 
defamatory,  and  libellous,  words  and  matter  following,  of 
and  concerning  the  plaintiffs  in  their  said  trade  and  busi- 
ness :  that  is  to  say — **  But,  though  the  accounts  from 
some  parts  of  the  country,  respecting  the  renewal  of  con** 
fidence  in  the  local  banks,  are  favourable,  yet  the  list  of 
failureAof  such  establishments,  intelligence  of  which  reach- 
ed  town  yesterday,  is  of  fearful  extent.  The  following  are 
the  names  of  some  of  the  sufferers :  The  Hinckley  Bank 
ofSiiUisome  ^  Co.,  the  Bank  of  Jervis  ^  Co.^  of  the  same 
place,  being  the  only  establishments  in  that  town;  Souih- 
ampian  Bank  of  KeUou>  ^  Co.;  the  Peterborough  Bank 
of  Simpson^  White  i  the  Wisbeach  Bank  of  James  Hill 
^  iSion/  the  Kingston  (Surrey)  Bank,  the  only  one  in  the 
town*  At  Cambridge^  it  is  said  that  four  out  of  the  six 
banks  in  that  town  have  stopped  payment,  viz.  that  of 
nomas  Fisher  ^  Son;  that  of  «/•  Mortlock,  Esq.  ^  Sons; 
that  of  Horlock  ^  Co. ;  an()  that  of /{.,  E.,  and  R.  Forsters, 
(meaning  the  said  plaintiffs  in  their  said  trade  and  busi- 
ness). The  letters  from  Cambridge  state,  that  the  gradu- 
ates and  heads  of  colleges,  so  far  from  adding  to  the  alarm 
on  this  occasion,  as  is  said  to  have  been  recently  the  case 
among  the  members  of  another  learned  body,  interfered 
in  the  most  prompt  manner,  and  tendered  their  as8istance< 
in  a  very  large  sum,  provided  that,  by  such  means,  the 
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1926.  evil  could  be  averted;  but  the  asstatance  was  deoUned,  be- 
cause there  was  no  prospect  of  its  proving  effectual."  And 
in  another  part  of  the  said  libel,  after  the  aforesaid  mat- 
ters, were  also  contained  the  other  false,  scandalous,  de- 
famatory, and  libellous  matter  following,  of  and  concerning 
(amongst  others)  the  plaintiffs  in  their  said  trade  and  bu- 
siness ;  that  is  to  say — "  Since  writing  the  above,  we  un- 
derstand that  an  express  has  arrived  from  Cambridge^ 
with  information  that  the  whole  of  the  banks  in  that  place 
(meaning,  amongst  others,  the  said  plaintifis  in  their  said 
trade  and  business)  have  suspended  their  payments;  the 
partners  of  the  respective  firms  having  met  together,  and 
mutually  adopted  a  resolution  to  that  effect;  but,  intimat- 
ing amongst  their  friends  a  hope  that  the  suspension  would 
only  be  temporary." 

There  were  three  other  counts,  in  which  different  parts 
of  the  libel  were  set  out;  the  whole  concluding  with  the 
following  averment  of  special  damage: — 

**  By  means  of  the  printing  and  publishing  of  which 
said  several  false,  scandalous,  malicious,  and  defiunaiory 
libels,  by  the  defendant,  of  and  concerning  the  plaintifla 
in  their  said  trade  and  business,  as  aforesaid,  the  plaintifi 
not  only  have  been  and  are  greatly  injured  in  their  said 
trade  and  business/  and  have  been  and  are  suspected  and 
believed  to  be  insolvent,  and  to  have  stopped  pi^yment; 
but  also,  by  means  and  in  consequence  of  the  printing  and 
publishing  of  the  said  several  libels,  divers,  to  wit,  ten 
thousand  promissory  notes,  made  by  the  plaintiffs  in  the 
way  of  their  said  trade  and  business,  for  the  payment  by 
the  plaintiffs  of  divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum,  to  wit,  the  sum  of  twenty  thousand 
pounds,  which,  before  and  at  the  time  of  the  printing  and 
publishing  the  said  several  libels,  were  outstanding  and  fai 
circulation,  and  which,  but  for  the  printing  and  publishing 
of  the  said  several  libels,  would  have  remained  and  con- 
tinued outstanding  and  in  circulation,  were  presented  to 
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the  plaintiffs  for  payment  thereofi  and  the  plaintiffn  were  1^^- 
called  upon,  and  forced  and  obliged  to,  and  did,  necessa- 
riljy  pay  and  satisfy  to  the  respective  holders  of  such  notes 
the  several  sums  of  money  in  such  notes  respectively  spe- 
cified; whereby  the  plaintiffs  not  only  lost  and  were  de- 
prived  of  all  the  benefit  and  advantage  which  might,  and 
otherwise  wouldj  have  arben  and  accrued  to  them  firom 
the  said  notes  remaining  and  continuing  outstanding  and 
in  ciiculation,  but  were  put  to  great  trouble  and  expense 
of  their  monies,  to  wit,  an  expense  of  two  thousand  pounds, 
and  sufiered  and  sustained  a  great  loss,  to  wit,  a  loss  of 
two  thousand  pounds,  in  and  about  the  raising  and  pro- 
curing sufficient  money  to  pay  and  satisfy  the  said  several 
notes:  and  thereby  and  otherwise,  by  means  of  the  pre* 
mises,  the  plaintiffs  have  been  and  are  greatly  injured  and 
damnified,  to  wit,  at  &c.  aforesaid. 

To  this  declaration  the  defendant  demurred  generally. 

The  plaintiffs  joined  in  demurrer. 

Mr.  Seijeant  Taddy^  in  support  of  the  demurrer. — 
This  ^declaration  cannot  be  supported.  It  alleges,  by 
way  of  inducement,  that  the  phuntifis,  before  and  at  the 
time  of  the  publication  of  the  libel,  were  backers,  in  part* 
nerAip  together,  at  Cambridge^  and  that  they  were  in 
good  and  solvent  circumstances,  and  had  never  stopped 
payment.  The  libel  does  not  impute  insolvency  to  the 
plaintiffs ;  it  merely  states  that  they  had  suspended  their 
payments :  closing  that  assertion  with  the  expression  of  a 
hope  that  the  suspension  would  only  be  temporary. 
*'  ^he  special  damage  stated  in  the  declaration,  is  not 
sufficient  to  sustain  the  action.  Where  three  persons 
join  in  an  actidn  of  ioriy  they  must  shew  a  joint  interest, 
and  a  joint  damage  sustained  by  all.  Cook  v.  Baichelor  (a) 
16  the  only  case  in  which  it  has  been  held  that  partners 

(a)  3  Bos.  &  Pul.  150. 
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'^^^^       may  join  ip  an  action  for  defamatory  words  spoken  of  them 
respecting  their  trade.  There,  a  joint  fraud  was  imputed  to 
the  plaintiffs,  and  there  was  evidence  of  a  joint  dama^ge. 
That  case^  therefore,  if  it  can  be  supported,  is  not  appli« 
cable  to  the  circumstances  of  the  present*     In  Smith  ▼. 
Cooker  (a),  which  was  an  action  on  the  case  for  saymg 
of  the  plaintiffs — '*  You  and  youi  wife  are  both  witches, 
and  have  bevritched  my  mare;*'  on  motion  in  arrest  of 
judgment,  the  Court  sdd  that  the  words  ought  to  be  re- 
ferred as  they  were  spoken,  vix.  that  both  of  them  bad 
bewitched  the  mare;  and  that  both  refers  to  each  of  them^ 
that  they  had  severally  committed  the  offence.     To  sup- 
port a  joint  action  by  two  or  more  plaintiffs,  the  act  done 
by  the  defendant  must  be  such  as  to  operate  a  joint  in- 
jury. Was  the  injury  that  these  plaintiffs  have  sustained  by 
the  publication  of  the  alleged  libel,  a  joint  injury?  It 
clearly  was  not.    The  injury  to  each  was  separate,  as  they 
were  severally  interested  in  the  concerns  of  the  partner- 
ship.    A  recovery  by  the  plaintiffs  in  the  present  action, 
could  not  be  pleaded  by  the  defendant,  in  bar  to  a  sepa- 
rate action  that  might  hereafter  be  brought  by  one  of  these 
plaintiffs  for  the  same  libel.   If  there  was  any  joint  injury, 
it  was  an  injury  to  the  fund,  rather  than  to  the  persons  of 
the  plaintiffs;  and  their  interests  in  that  fund  might  bie  of 
different  degrees — their  various  proportions  of  the  capital 
might  differ;  in  which  case,  all  would  not  sustain  the  hke 
degree  of  damage.  Iri  a  note  by  Mr.  Serjeant  WitUams,  to 
tlie  case  of  Coryion  v.  Liihebye  (&),  treating  of  those  who 
may  join  or  be  joined  in  the  same  action,  the  learned  iSer- 
jeant  says,  that,  "  regularly,  where  two  or  more  are  jointly 
interested,  or  have  a  joint  interest,  they  may  join  in  the 
same  action;  but,  that,  if  a  man  says  to  two  persons, '  Vou 
have  murdered  J.  S.,'  or  imputes  to  them  any  other  sland- 
er, they  cannot  join  in  one  action  against  him  for  speaking 

(a)  Cro.  Car.  512.  (6)  2  Wms.  Saund.  1 16,  n. 
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these  words;  but  each  of  them  must  bring  a  separate  ac-         |^^^ 
tioji;  for,  the  wrong  done  to  one^  is  no  wrong  done  to  the 
other.'* 

Besides^  there  is  no  sufficient  allegation  of  special  da- 
mage; there  is  no  averment  that  the  plaintiffs*  notes  were 
payable  on  demand^  or  that  they  were  due  and  payable  at 
the  time  of  the  publication  of  the  Ubel  complained  of. 
The  plaintiffs  have  merely  alleged,  that  they  *'  were  called 
upon^  and  forced  and  obliged  to,  and  did,  necessarily,  pay 
and  satisfy  to  the  respective  holders  of  such  notes,  the  se- 
veral sums  of  money  in  such  notes  respectively  specified." 
They  should  have  gone  further;  they  should  have  stated 
how  they  incurred  a  legal  obligation  to  pay.  It  was  in- 
cumbent on  them  to  state  specifically  the  nature  of  the 
special  damage  which  they  had  sustained. 

Mr.  Serjeant  Wilde,  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Bsst. — This  is  an  action  fo;r  a  libel 
on  the  plaintiffs  in  their  trade.  The  declaration  states 
that  the  plaintiffs  were  bankers  at  Cambridge,  in  part- 
nershijp  together,  and  that  they  were  in  good  aQd  solvent 
circumstances,  and  had  neyer  shopped  payment;  nor,  until 
t)ie  time  of  publishing  the  libelj  been  suspected  to  be  in 
insolvent  circumstances^  or  to  have  stopped  payment;  but, 
that^  until  that  time,  they  were  in  good  credit.  The  libel  is 
then  set  ou);;  and  th^  pl^nti^s  allege,  by  way  of  special 
dafnage,  that,  by  the  publication  of  the  libel,  they  have 
not  .oi^ly  been  greatly  injured  in  their  trade^  and  been  sus- 
pected to  have  been  insolvent,  and  to  have  stopped  pay- 
ment;  but  also,  that  ten  thousand  promissory  notes  made 
by  t^em  in  the  way  of  their  trade,  for  the  payment  of 
SQ^OOO/.^  which,  before  the  publishing  of  the  libel,  were 
outsljanding  apd  in  circulation,  and  which,  but  for  its  pub- 
lication, would  have  remained  outstanding  and  in  circu- 
lation, were  presented  to  the  plaintiffs  for  payment ;  and 
that  they  were  obliged  to  pay  the  respective  holders  of 
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1806.  such  notes  the  several  sums  in  the  notes  specified;  wlii»e- 
by  they  not  only  lost  all  the  benefit  and  advantage  which 
would  have  accrued  to  them  from  the  notes  continuing 
outstanding  and  in  circulation,  but  were  put  to  the  expense 
of  2,0001,9  in  raising  and  procuring  suffidetit  money  to 
pay  and  satisfy  the  said  notes. 

To  this  declaration  the  defendmit  has  demurred  gene- 
tally;  andj  in  support  of  the  demurrer,  three  objections 
have  been  urged — First,  that  the  libel  is  not  in  itself  ac- 
tionable— Secondly,  that  two  or  more  parties  cannot  pro- 
perly join  in  an  action  for  slander  or  for  a  hbel — Thirdly^ 
that  the  special  damage  is  not  alleged  with  sufficient  cer- 
tainty in  the  declaration.  I  am  of  opinion  that  there  is 
no  foundation  for  either  of  these  objections. 

To  say  of  a  hanker,  that  he  has  stopped  payment,  is 
clearly  libellous.  The  obvious  meaning  of  such  an  asser- 
tion is,  that  he  is  unable  to  fulfil  his  oUsgatiims  to  the 
public;  which  would  clearly  be  an  injury  to  his  trade  as  a 
banker,  and  actionable,  without  any  averment  of  special 
damage* 

Althoi^h  it  may  be  true,  as  a  general  proposition,  that 
an  action  fi>r  slander,  ov  for  a  libel,  cannot  be  maintaiBed 
by  two  or  more  persons  jointly;  yet  there  are,  undoubted* 
ly,  exceptions  to  that  rula  Cook  v.  Baichdor,  and  seve- 
ral other  oasesj  both  previous  and  subsequent,  shew  that 
the  present  action  may  be  maintained.  We  should  act 
directly  in  contradiction  to  the  rule  laid  down  in  that  case, 
and  since  invariably  acted  upon,  if  we  held  otherwise. 
The  case  of  SmUh  v.  Cooker  recognizes  the  general  prin* 
ciple,  that  two  persons  cannot  maintain  a  joint  action  for 
slander;  as,  for  imputing  to  them  the  crime  of  murder, 
there  being  no  joint  interest  to  be  injured;  for,  the  wrong 
done  by  the  slander  to  one,  is  no  wrong  to  the  other;  but 
the  injury  to  each  would  be  difierent,  according  to  dr^ 
cumstances.  If,  however,  two  or  more  persons  have  a  joint 
interest,  and  the  words  spoken,  or  the  libel  written,  be  in- 
jurious to  that  interest,  the  case  of  Cook  v.  Baiekelor,  as 
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vellaalhe  previous  authorities,  shew  that  tliat  injury  nuiy  1836. 
be  the  subject  of  a  joint  aetion.  AU  the  cases  upon  thh 
aulgect  are  coUected  by  Mr.  Serjeant  Wiltiam^f  in  a  very 
learned  note  to  the  case  of  Coryion  v.  liihebye,  to  which 
we  have  been  referred.  It  ia  there  said,  that  two  or  more 
partners  may  join  in  an  action  of  slander^  for  words  spoken 
of  them  in  the  way  of  their  trade,  whereby  they  have  sus- 
tained special  damage;  and  that  two  joint-tenants  or  co« 
parceners  may  join  in  an  action  of  slander  of  title:  and 
refierenoe  is  made,  as  to  the  form  of  the  action,  to  a  prece- 
dent in  Braumlow  (a).  The  old  forms  of  pleading  are 
evidenee  of  what  the  law  is.  In  the  late  caae,  Barraii 
and  Another  v.  Collins  (i)»  which  was  an  action  for  ma- 
lidously  holding  the  plaintiffs  to  bail,  we  held  the  ac- 
tion  to  be  maintainable,  the  Jury  having  in  their  ver- 
dUet,  confined  the  damages  to  the  expenses  which  the 
plaintifi  were  joindy  put  to  in  procuring  thefir  liberty. 
When  the  interest  to  be  ttffeoted  1^  the  slander  or  the 
libel,  is  joiati  the  action  may  be  maintained  jomtly.  It  has 
been  said,  that,  if  the  plaintifis  recover  against  the  defend- 
ant in  this  action,  each  of  them  may  afterwards  bring  a 
sepaiate  action,  against  which  the  recovery  ia  diis  would 
be  no  bar*  If  the  plaintiffs  had  been  severally  fa^nred,  no 
doubt  they  might  severally  sue  in  respect  of  that  injury; 
but,  where  the  injury  is  common  to  all,  a  recovery  in  a  joint 
action  would  unquestionably  be  a  bar  to  any  separate  ac- 
tion. It  iias  also  been  contended  that  the  plaintiflb  may 
not  each  have  the  like  degree  of  interest  in  the  partneasWp 
fun^.  That,  however,  could  not  be  known  to  the  de- 
SfffkAaskU 

Tha  objection  that  the  special  damage  is  not  aUeged 
vrifeb  suficient  certainty  in  the  declaration,  if  a  valid  objec- 
laon,  could  only  have  been  taken  on  special  demurrer.  But 
I  think  that  the  special  damage  is  sufficiently  alleged.    It 

(a)  See  Brownl.  Rediv.  91.  {k)  10  B.  Moore,  447. 
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1826.  is  averredi  that^  at  the  time  of  the  publication  of  4he  Ittid, 
the  plaintiffs*  notes  were  outstanding  and  in  cireolatiiwiy 
and  that  they  were  forced  and  obliged  to  pay  theni»  and 
thus  lost  the  benefit  of  their  circulation^  and  were  put  to 
expense  in  procuring  money  to  pay  them*  How  they  were 
called  upon  to  pay^  it  is  not  material  to  shew. 

Upon  the  whole,  I  am  of  opiniqn  that  there  shouU  be 
judgment  for  the  plaintiffs. 

Mr.  Justice  Park. — I  entirely  concur  in  the  judgment 
of  my  Lord  Chief  Justice.  Where  slanderous  words  are 
spoken  or  written  of  partners  in  the  way  of  their  trade^  a 
joint  action  may  clearly  be  maintained.  The  case  of  Cook 
y.  Baichelor  is  unimpeached.  Older  authorities  have  es- 
tablished the  same  principle.  The  allegation,  that,  by 
means  of  the  libel,  the  plaintiffs  were  called  upon  and  forc- 
ed and  obliged  to  pay  the  outstanding  notes,  was  a  suffi- 
cient allegation  of  special  damage;  and  a  most  grievous 
damage  to  commercial  men.  It  is  unnecessary  to  say  whether 
or  not  a  recovery  in  this  action  might  be  pleaded  in  bar  to 
a  separate  action,  for  the  same  injury,  by  one  of  the  pre^ 
sent  plaintiffs ;  but,  if  three  have  sustained  a  joint  damage, 
and  one  a  separate  independent  injury,  I  do  not  say  that 
a  separate  action  might  not  be  maintainable. 

Mr.  Justice  Burrougu. — This  very  point  has  been  de- 
cided more  than  once.  I  am  of  opinion  that  the  action  is 
maintainable.  The  declaration  states,  that  the  plaintiffs 
are  partners  trading  together.  We  cannot  look  to  the  pre- 
cise degree  of  interest  which  eaph  partner  has  in  the  part- 
nership fund.  Special  damage  is  never  set  out  otherwise 
than  as  it  is  in  this  declaration.  There  is  sufficient  to 
shew  that  the  firm  is  injured.  This  case  is  not  to  be  dis- 
tinguished from  Cook  v.  Baichelor.  I  perfectly  agree 
with  my  Lord  Chief  Justice,  that,  even  without  any  aver- 
ment of  special  damage,  this  action  would  be  maintainable. 
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TI16  libel  wfts  an  attack  upon  the  plaintiffs'  trade,  and  un-         1B26. 
-doobtedly  was  calculated   to  operate   a  serious  injury.       vorstrr 
Whether  the  injury  was  inflicted  upon  a  single  individual  »• 

or  upon  two,  three,  or  more  persons,  makes  no  difference 
in  point  of  law. 

Mr.  Justice  GaSelbe. — Every  line  of  the  publication  in 
question' is  slanderous.  It  makes  no  distinction,  in  my 
ojunion»  whethei^  the  libel  is  directed  against  an  individual 
trader,  or  against  a  Arm  consisting  of  many  members. 
The  plaintiffs  were  entitled  to  recover,  without  any  aver- 
ment of  special  dmnage. 

Judgment  for  the  plaintiffs. 


Hornby,  Administratrix,  &c.,  v.  Bowling.  Friday^ 

-_^  April  21  tt. 

illR.  Serjeant  Spankie  had,  on  a  former  day  in  this  term,  a  plaintiff  may 
obtained,  on  the  part  of  the  defendant,  a  rule  nisi  to  set  ^^.j^^of  to'com- 
aside  the  writ  of  trespass  quare  clausum  /regit,  and  the  P«^  *^*  ^^d- 
subsequent  proceedings  thereon,  for  irregularity,  and  to  ant  who  reddes 
restore  the  several  sums  of  40^.  and  4/.  2s.  6d.,  the  issues  Hes  on  trade  in 
which  had  been  levied  under  two  several  writs  of  distringcts  '^  «>«n^« 
issued  against  the  defendant  whilst  abroad  and  out  of  the 
jurisdiction  of  the  Court;  and  that  the  plaintiff  might,  pay 
the  costs  of  the  application.     He  had  moved  this  upon  an 
affidavit  which  stated,  that  the  defendant  departed  this 
country  on  the  Slst  October  last,  and   then   resided  in 
Ireland. 

Mr.  Serjeant  Wilde  npw  shewed  cause,  on  an  affidavit 
which  stated,  that,  in  the  last  Trinity  vacation,  the  de- 
fendant, who  resided  in  KerU  Street,  and  carried  on  trade 
un^r  the  firm  of  Bowling  ^  Co.,  was  applied  to  by  the 
plaintiff's  attorney  for  the  settlement  of  an  account  be- 
tween the  defendant  and  the  plaintiff's  late  husband;  that, 

VOL.  XI.  B  B 
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1S26.  on  the  2tyl  Sefiember  hat,  the  dofonduA,  bjr  letter,  re- 
quested such  attorney  to  call  on  hhn  at  his  residence  in 
KetU  Sired  f  that,  no  arrangement  having  been  unde,  and 
the  defendant  having  refused  to  settle  the  account,  the 
sum  of  S90L  having  been  ascertained  and  acknowledged 
by  him  to  be  due  to  the  plain tiCTs  late  hosband,  an  origi* 
nal  writ  of  trespass  quare  damtwmfregii  was  issued  out  of 
this  Court  against  the  defendant,  in  the  last  3iiekaelma& 
vacation,  which  was  duly  served  by  the  oflicer  of  the 
Sheriff  of  Surrey;  but  that,  no  appearance  having  been 
entered  thereto,  a  writ  of  di$triitgat  was  issued  against  the 
defendant  on  the  Uth  February  last,*and  4Q«.  levied  for 
the  defendant's  non-appearance  thereto,  which  sum  was  in 
the  possession  of  the  Sheriff  of  j^tirrey/  that,  on  the  6th 
April  last,  a  second  writ  of  distringas  was  issued,  under 
which  the  Sheriff  had  levied  the  further  sum  of  8Q<.;  and 
that  the  defendant,  at  the  time  this  action  was  commenc* 
ed,  and  then,  continued  to  carry  on  the  business  of  a  drug- 
gist, at  Kent  Street,  under  the  name  and  style  of  Bowling, 
Walter,  ^  Co. 

The  learned  Serjeant  submitted,  that,  in  order  to  entitle 
the  defendant  to  eustaip  tUU  motion,^  it  was  necessary  lor 
him  to  shew  that  he  was  completely  out  of  the  jurisdiction 
of  the  Court,  and  that  he  did  not  mean  to  return  to  thb 
country,  and  had  not  any  place  of  trade  here»  or  any  busi- 
ness carrying  on  for  his  benefit.  He  referred  to  the  case 
of  Gurney  v.  Hardenbergh  (a),  where  it  was  held,  that  ^ 
plaintiff  who  did  not  know,  at  the  time  of  giv]ii|pcr(^it, 
that  the  defendant  was  out  of  the  realm,  aoight  ptoeeed, 
notwithstanding  his  absence,  to  compel  an  appeafan^  by 
distringas:  so,  also,  if  the  defendant,  residing  abroad,'  car7 
ried  on  trade  in  this  country — Svt  James  Mafl^fiMsByv^ 
"  What  is  the  creditor  to  do,  if  be  cannot  use  this  pmccsat 
The  defendant  carries  on  trade  in  this  country,  altiiougfl 

<a)  1  Taunt.  487. 
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he  18  absent;  and  the  persons  who  supply  the  materiafs 
for  his  trade,  and  by  means  of  which  he  makes  his  profit, 
cannot^  without  this  method,  obtain  payment  for  a  s^gle 
article.  We  must  either  say,  there  can  be  no  process 
Against  any  man  who  is  out  of  the  realm,  or  sanction  it  in 
the  present  instance:'*  and  Mr.  Justice  Heath — ''  If  the 
defendant  carries  on  trade  in  England^  it  is  the  same  thing 
as  if  he  were  resident  here.**  And  he  contended,  that,  as 
th^  statutes  51  Geo.  S,  c.  124,  and  57  Geo.S,  c.  101,  were 
no  longer  in  existence,  and  thus  the  afiidavit  required  by 
those  acts  no  longer  necessary,  personal  service  could  not 
be  required;  and  that,  therefore,  the  issues  were,  under 
i^e  anthority  of  the  case  of  Gumey  ▼.  Hardenbergh,  pro- 
perly levied. 


1896. 


HOIRNBY 
BOWLINO. 


Per  Curiam. — It  appears  to  us  that  the  case  of  Gumey 
V.  Hardenbergh  governs  this.  That  was  the  last  decision 
that  occurred  before  the  passing  of  the  statute  51  Geo.  3, 
c:  124,  and  it  seems  to  be  founded  on  principle.  The 
affidavit  of  personal  service  was  only  required  by  that  sta- 
tute, which  was  contttiued  by  riie  B^  Geo.  3,  c.  101 ;  but, 
bdtK  those  tcUt  having  expired,  it  is  no  longer  necessary. 

Rule  discharged  (a). 


'• » •  1  •  ♦ 


ifi)  gee  the  jstatute  7  &  B  Geo. 
4,  c.  tU  8.  6,  which  rejfulates  the 
^3tkV[ng  prbctiee  as  t(y  ^edktrirtl 
^i«ad  by  vfbiiik  it  ii  ensctcd-^ 
«<jr^t,  io-CMS  it  shall  bs  made 

3)pear  to  the  satisfaction  of  the 
ourf^  or,  in  the  vacation,  of  any 
/ll^e  6t  the  Cimrt  from  which 
(iiigiiMl'procctt  abaU  iasiw,  or  ia- 
\9  wbioh  the  99mt  sh^dl  be  return^ 
able^  that  the  defendant  could  not 
be  personally  served  with  the  sum- 
mons or  attachment,  and  that  such 


process  had  been  duly  executed 
at  the  dwelling-house  or  place  of 
abodii  of  soch  d«feiidblit,  that  Ukea 
kahsB  be  laniM  §ot  th«  plaintifl^ 
by.  leave  of  the  Court,  or  onfer  of 
such  Judge,  as  aforesiud,  to  sue 
out  a  writ  of  dittringas,  to  compel 
the  appearance  of  such  defend- 
aat." 

Under  tl^s  clause,  the  Court,  ia 
the  case  of  Turner  v.  Smith  (1 
Moore  &  Pape,  667),  allowed  a 
writ  of  dUtringas  to  be  sued  out, 
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Hornby 

v. 
Bowling. 


ou  an  affidavit  of  the  Sheriff'a  of- 
ficer, that  he  could  not  serve  the 
defendant  personally  at  his  house* 
th«k  he  believed  he  kept  oat  of  the 
wmy  to  avoid  being  senredy  and 
that  his  son  told  him  he  had  left 
home  for  that  purpose. 

The  Court  will  always  require 
a  positive  affidavit,  shewing  that 
due  diligence  has  been  used  in  at- 
tempting to  lerve  the  defendant, 
and  that  it  is  through  his  default 
alone  that  the  service  cannot  be 


made.  A  mere  affidavit  that,  mi 
attorney's  clerk  had  called  several 
times  at  the  defendant's  house,  for 
the  pmpose  of  serving  him,  bat 
thnt  he  eould  not  find  hina,  and 
that  it  waa  verily  believed  that  he 
kept  out  of  the  way  to  avoid  beiQg 
served,  has  been  held  insufficient. 
The  affidavit  most  shew  a  reason- 
able cau$e  for  the  bdtef  of  the  de* 
ponent  that  the  service  is  p wpose- 
ly  evaded. 


Apil  22nd. 


Covenant  by  the 
aisignee  of  the 
lessee  of  a  term, 
is  a  local  acdon ; 
the  9eiu$€  mast 
be  laid  in  the 
county  where 
the  lands  are 
situate. 

The  town  and 
liberties  of  Ber- 
wtciir-upon- 
Tweedf  are  not 
tat  any  purpose 
within  or  part 
of  the  county  of 
Norikumherland 


The  Mayor,  Bailiffs,  and  Burgesses  of  BsRwicK-upon- 

TwEED  V,  Shanks. 

.1  HIS  was  an  actign  oC  covenant,  by  the  lessors  againat 
tbq  assignee  of  the  lessee  of  a  term  in  certain  premises  si- 
tuate within  the  liberties  of  £^nrtcA*upon-7tr^^(f.  The 
declaration  commenced  as  follows: — 

'*  Northumberland  (to  wit).  George  Shanis,  the  elder, 
was  summoned  to  answer  the  mayor,  bailiffs,  and  burgei^ses, 
of  the  borough  of  B^rmck-Mfou-Tweed^  of  a  plea  that  he 
keep  with  them  the  covenant  made  by  James  Baird,  for 
himself  and  his  assigns,  with  tlie  said  mayor,  bailiffss  an4 
burgesses ;  and  thereupon  the  said  mayor,  &c.,  by  t)ieir 
attorney,  complain — For  that  whereas,  heretofoTO,  .tojwit, 
on  the  1  at  June,  1 801 ,  at  Morpeth^  in  the  county  qf  Nfifiji' 
umberland,  by  a  certain  indenture  tb^n  a^d,t^e^.|iiiKllc 
betiyeen  the  said  mayor,  &c.,  on  the  one  parjty  and  the  i^id 
James  Baird,  one  James  Bell,  and  one  Anlbony  Fo^eff 
since  deceased|  on  the  other  part  (which  s^d  indentpr^, 
sealed  with  the  seal  of  the  said  James  Baird,  tb^.a;^ 
mayor,  &c.,  now  bring  here  into  Court,  the  date  wher^^f  ia 
the  day  and  year  aforesaid),  the  said  mayor,  &c.,  fpr  the 
considerations  therein  mentioned,  did  demise,  set,  lease. 
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and  eo  farm  let^  unto  the  said  James  Bairdf  his  executors^         I9i?6. 
ddministratorsy  and  assigns,  all  that  messuage,  tenement,  or  ^^  ^, 

^    ^  The  MayoFy  &c. 

farm-bold,  and  lands  thereto  belonging,  containing  twenty-  of  Berwick 
four  acres,  or  thereabouts,  situate  trilAtn  the  liberties  otBer-  shanks. 
#te*-upon-7\retfrf  aforesaid,  being  Lot  No.  ^4,  of  the  out- 
fields belonging  to  the  said  mayor,  &c.,  together  with  all  and 
singular  the  bouses,  &c.,  and  appurtenances  whatsoever  to 
the  said  premises  belonging,  or  in  any  wise  appertaining, 
or  therewith  held  and  enjoyed:  to  have  and  to  hold  the 
messuage,  tenement,  or  farm-hold,  and  lands  thereto  be« 
longing,  and  all  and  singular  other  the  premises  thereby  de- 
mised, unto  the  said  James  Baird,  his  executors,  adminis- 
trators, and  assigns,  from  the  29th  September  next  ensuing 
the  date  of  the  indenture,  for  and  during  and  unto  the  full 
end  and  term  of  twenty-one  years  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended ;  yielding  and  paying 
therefore,  yearly  and  every  year,  during  the  said  term,  un- 
to the  said  mayor,  &c  ,  their  successors  or  assigns,  or  to 
their  treasurer  for  the  time  being,  or  to  the  several  and 
respective  burgesses  and  widows  of  burgesses,  who  should, 
from  time  to  time,  during  the  said  term  thereby  letten, 
have  shares  in  the  said  farm-hold,  in  equal  proportibns, 
the  yearly  reiit  or  sum  of  51^,  on  the  25th  day  ot  March 
'in  every  year,  during  the  said  term;  the  first  yearly  pay- 
Inent  to  begin  and  be  made  at  or  upon  the  ^5th  March 
next  after  the  commenciement  of  that  demise.** 

The  declaraHon  then  set  out  covenants  by  James  Baird 
^^  the  mayor,  &c.,  not  to  assign  the  demised  priemises 
"tritliout  licence,  and  to  keep  them  in  repair  to  the  end  of 
the  term:  "By  virtue  of  which  indenture,  the  said  James 
Baird  entered  into  the  said  demised  premises,  with  the 
appurtenances,  and  became  and  was  possessed  thereof, 
'ibrthe  said  term  so  to  him  thereof  granted  as  aforesaid.*' 

Itf  was  then  averred — ^^  That,  after  the  making  of  the 
indenture,  and  during  the  said  term  thereby  granted,  to 
wit,  on  &c.,  all  the  estate,  right,  title,  interest,  and  term 
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1826.        of  years  then  to  come  and  unexpired,  of  the  said  Jdmu 

The  Mayor  &c  ^^^^f  ^^»  ^^»  ^^^  ^  ^^^  ^^  demised  premises,  by  assign- 
or Berwick  ment  thereof,  by  and  with  the  licence  and  consent  4rfthe 
Shanks.  said  plaintiffs,  legally  came  to  and  vested  in  the  defendant  | 
whereupon  he  entered  into  and  upon  all  and  singubr  the 
demised  premises,  and  became  and  was  thereof  possessed, 
and  so  continued,  from  thence  until  the  determination  of 
the  said  demise." 

Breach — That  the  defendant,  as  such  assignee,  sufibred 
the  premises  to  be  out  of  repair,  and  so  left  lliem  at  the 
end  of  the  term. 
To  this  declaration,  the  defendant  demurred  generally. 
The  plaintifls  joined  in  demurrer. 
The  case  came  on  for  argument  on  a  former  day  in  ihk 
Term. 

Mr.  Serjeant  fVilde,  in  support  of  the  demurrer. — Thfa 
being  an  action  by  the  lessors  against  the  assignee  bf  the 
lessee  of  a  term  in  premises  which  are  described  in  the 
declaration  as  being  situate  within  the  liberties  of  Ber* 
wici^upon^Tweedf  the  venue  is  improperly  laid  in  the  coun- 
ty of  Norikumberland;  the  action  being  in  its  naCot^  lo- 
cal, the  venue  should  have  been  laid  where  the  oadse  ^ 
action  arose,  viz.  at  Berwick.  Although,  wben  the  to^ 
ot  Berwick'Ufon'Tteeed  y^as  made  part  of  this'  CMdtry, 
it  ceased  to  belong  to  Scoiland^  yet  it  did  not  thereby  be- 
come attached  to  the  county  of  ^or^temft^/itiicl*  itis 
not  suggested  that  the  liberties  of  Berwick-vupWi'-TiSbeed 
are  in  Northumberland.  ^ 

Mr.  Serjeant  Peake,  contra. — There  is  no  filacer  ftr 
Berwick.  It  is  doubtful  whether,  if  the  venue  were  laid 
there,  the  action  could  be  maintained  in  the  Courts '  at 
Westminster;  at  all  events,  if  the  venue  may  be  laid  in 
Berwick,  the  cause  must  be   tried  in  Northumberland, 


IN  THE  SEVENTH  YEAR  Of  GEO.  IV.  375 

III  The  King  r.  Ctwle  (a)i  Lord  Mansfield  said,  tb^t  a 
^senire  does  noit  run  to  Berwick,  and  tbat  causes  of  a^^tion  ^.  .,  . 
aripiog  within  tdiat  borough  must  be  tried  in  Nortkumber'-  of  Brkwjck 
UuuL  In  the  case  of  Barker  v.  Darner  (b)^  the  Court  shanks. 
agreed  that  covenant  would  lie^  as  well  in  the  coun^ 
where  the  demise  was  made,  as  in  that  where  the  land^ 
demised  lay.  In  The  Bailiffs  of  Litcl{field  v.  Slater  (p\ 
it  was  held,  that  it  is  no  objection,  after  verdict,  that 
an  action  of  covenant  for  not  repairing,  jl&c«,  was  broiight 
and  tried  in  a  foreign  county;  th^  defect  being  cured 
by  the  statute  i)f  jeqfaiis,  16  &  17  Car,  2,  c  8.  In 
that  case,  the  defendant  pleaded,  that  the  premises  were 
situate  in  the  city  o(  Litchfield  and  county  of  the  ^me 
city;  and  the  cause  was  tried  in  the  county  of  Staf- 
ford. It  was  moved  in  arrest  of  judgment,  that  the  cause 
ought  to  have  been  tried  in  the  county  of  the  city  of  Liich^ 
fields  and  Loid  Chief  Justice  Willes  said:  ''  If  it;  had 
atped  on  the  deckiration  only,  this  olgection  would  not  hare 
^isep ;  for,  the  premises  there  were  only  said  to  lie  in  the 
-ciiy  9f  lAicJ^eldi  ancU  though  we  are  tp  take  notice  ju- 
diciall|y  of  couodes,  we  c^not  judicial  |y,  take  ^notice  of  the 
bpundari^s  of  counties^  nor  that  the  whole  9ity  of  ULtch- 
field  lies  within  the  county  of  the  city/'  In  the  Mayor  of 
jHmdon  V,  Cole  {d)p  the  venue  was  laid  in  London,  and 
tb|»:  premiss  were  stated  in  tbft  declaration  to  be  in  the 
pfirish  of  St.  Lufce^  in  the  county  of  Middlesejo^  It  was 
m^ved  in  arrest  of  judgment,  that  the  action,  being  lo* 
X  calj  should  have  been  tried  in  Middlesex.  horf^Ken^ 
yon  said:  ''It  does  not  clearly  appear  that  the  land  lies 
in  the  county  of  Middlesex,  as  it  was  described  as  here" 
t^ore  part  of  a  field  in  the  parish  of  4^/-  Lukci  in  the 
county  oi  Middlesex;  but,  for  any  thing  that  appears  on 
the  face  of  this  record,  this  field  may  have  changed  its 


id)  2  Burr.  856.  (c)  Willes,  431. 

ib)  Garth.  182.  (d)  7  Term  Rep.  583. 
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19961        junsdietMliu*'    In  the  presetft  instance,  it  does  not  appear 
^— ^^^-^^      on  the  face  of  the  deelarationy  that  the  premises  in  ques^ 

'5Ki«'''  ^^  "*  ^"^  ^^  *«  cownty  of  Northumberland;  neither  i^ 
V-  it  stated  that  they  are  within  or  part  of  the  town  of  Ber- 

wici*v^n»Tweed,  but  merely  that  they  are  within  the 
liberties  o£  Berwick,  The  general  demurrer  does  not  ne- 
gatif  e  the  premises  being  in  the  county  where  the  venue 
is  laid ;  and,  as  there  is  only  a  general  demurrer,  it  is  not 
ineifliibent  on  the  plaintiffs  to  shew  that  the  premises  are 
situate  in  the  county  wiiere  the  acdon  is  brought;  but  the 
anms  of  proving  diat  they  are  not  within  that  county,  rest^ 
upcMi  the  defendant.  The  Court  will  not  assist  so  unjust 
an  -olgeciion. 

Mr.  Serjeant  Wikk,  in  reply. — It  has  been  said,  on  the 
other  side,  that  Aia  is  an  objection  that  the  Court  win  not 
be  disposed  to  assist;  but  the  Court  will,  I  apprehend,  be 
far  less  disposed  to^  depart  fSrom  the  established  and  whole- 
s<MB&  rules  of  pntetide.  Where  tlie  cause  of  action  arises 
in  tfa^  towvuf  J9en0J€Jk-Upon->7Weif,  the  proper  course  is, 
to  esiter  v  ntLggektioA  em  the  r^oi^d.  The  form  of  the  en- 
try is  to  be  found  in  Tidd  (<»).  This  is  not  a  question  as 
to  boundaries.  The  premises  are  expressly  alleged  to 'be 
withitt  the  Mberdes  ^  Berwick.  In  the  ease  of  The  Mdj^- 
or  ofL&ndon  v*  Colei  tbe  defect  was  aided  after  rerdict  by 
the  statute  ot'j&t^aiU^  '  Barker  v.  Darner  is  'dedsive'  to 
shew,  thatj  4ki  an  action  of  thb  nature,  theventte  is  loc^ll ' 
In  The  Ba^&Sk  of  LiiehjMd  v.  Slaier,  the  objection  Wa^ 
tco  late>  bcfiil^  after  ^verdict.  '  Tbet'e  is  no  case  to  be 
found  therein  it  has  been  held  tliat  this  objection  may  not 
suceessfiilly  be  urged  befene  verdict.  The  allegation  that 
these  premises  ace  situate  within  the  liberties  of  the  town 
6{  Berwick,  sufficiently  negatives  their  being  in  the  Coun- 
ty of  Northumberland*,    The  liberties  o{  Berwick  must  uh- 

(a)  Prac.  Foras,  9tb  Edit.  p.  250. 
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questionably  be  taken  to  be  part  of  the  town  of  Bermek;        1826. 
as  the  liberties  of  the  City  of  Lowkm  form  part  of  that      '"— >'— ^ 

..  ]  *•  1    1  -11  •  -   •!  -ft       1  -  ««    ^^®  Mayor,  &c- 

cityj  and  are  entitled  to  all  its  priTilegos,  and  subject  to  all    of  Behwick 
its  municipal  regulations.  .  shanks. 

Cur.^  adVk  vtdt. 

Lord  Chief  Justice.  Best  now  delivered  the  judgment  of 
the.  Court. — 

.  After  stating  the  declaration,  his  Lordship  proceeded 
as  follows: — It.  has  been  objected  in  Ais  case,  that  the 
action  is  in  its  nature  local,  and  therefore  that  the  cause 
should  have  been  tried  where  the  land  was  situate.  We 
are  of  opinion  that  this  is  a  local  action.  Where  the  qaUse 
of  action  arises  from  a  privity  of  estate,  and  not  on  a  pri- 
vity of  contract  only,  it  is  clearly  local.  The  question, 
then,  is,  does  it  appear  on  the  face  of  this  declaration)  that 
the/aQtion  is  brought  in  tlie  wrong  county  ?.  I  confess  I  had 
for  .soQlo.  time  a  doubt  whether  it  did  or  not;  but,  on 
loplgoDg  into  the  case  of  The  Kii^  v.  Cmohg  and  the  sta^- 
tute  ).&  3  Jac»  1,  c.  S8,  we  thkik  it  does  sovappear^  £^- 
wi^k  originally  formed  p^rt  o(.ScQikm(L  >  It  is  now  a  part 
o{  ,E^gkmd.  It  is  not  necessary  to  metttion>  eitiier  the 
town  pf  Berwick'XxipoorTtDeed,  or  the.princ%>ality  of  Wabei^ 
in  9ct9  of  Parliamept,  in  order  to  eifite»d  their  provisions 
to  ,t^98Q  ^hfi^^*  The  town  of .  jSlemi^^  ^ends  memhe)rs  to 
the<  j|?ri^««A.PArlian^ent.  But,  though  j^eftdoi  is  within 
tbe.fcingclom  q{ England^  it  does  ftot  therefore foUoiT  that 
it  is  jp  the  CQupty  of  Nortkumbtrkmd.  By  tbeii?  tibartor,. 
the.  (Corporation  of  JBermci  have  power  to  hold  Courts  for 
the  atrial  of  all  actions  and  demandsj  both  .real  and  pw*- 
soQ^I^  arising  within  the  town^  and  the  liberties  and  pre* 
cincts  thereof;  they  have  also  the  returning  of  all  writ^  is^ 
suing,  out  of  the  Courts  at  Wesimin^er,  into  tlie  town  of 
Bertrici,  The  Sheriff  of  Nari/mmberland  has  no  juris* 
diction  whatever  within  the  borough.  He  is  expressly  ex- 
cluded by  the  charter.  This  charter  has  been  confirmed 
by  the  Legislature,  and  we  are,  therefore,  bound  to  take 
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of  Bebwick, 

V. 


1826.        judicial  notice  of  it.    The  case  of  The  Bulifis  of  lAieh- 
The  Mvyor  Ac  •/^'^  ^*  Sloier  is  materially  distinguishable  from  the  present. 

Ttiere»  Lord  Chief  Justice  WiUes  said,  that  he  could  not  ju* 

• 

dicially  take  notice  that  the  cky  of  LUef^ield  waa  ce-exten^ 
sive  with  tb^  county  of  the  city :  but,  here,  as,  by  the  charter 
by  which  the  town  of  Berwick  is  incorporated,  it  appears 
that  the  Sheriff  of  Norikumberland  is  expressly  denied  all 
authority  within  that  town,  or  the  liberties  or  preeineta 
thereof,  we  are  bound  to  take  judicial  notice  that  the  li* 
berties  of  the  t<»wn  of  Berwick  are  not  witbia  the  county 
of  NofihumberlatkL 

As  to  the  objection  that  there  is  no  ^filacer  for  Berwick 
— Though  there  is  no  JUmeer,  yet  the  charter  directs  to 
whom  the  king's  writs  are  to  be  directed,  m*  the  mayor, 
and  bailifia  (a). 

The  plaintiffs  will  sustain  no  inconvenienoe;  for,  the 
mayor  aqd  bailiffs  cannot  have  the  action  tried  witUn  the 
towv  of  Berwick;  they  cannot  be  Judges  in  their  own 
causct 

It  clearly  appears  on  the  face  of  the  declaration,  tbat 
the  premises  in  question  are  within  the  liberties  and  pie* 
cincts  of  the  town  of  JSennscA-upon-TWecf,  and  plilrt  of 
the  land  granted  by  the  charter  to  the  cox|M>ratk>n  of  that 
boroHgh* 

Judgment  for  the  defondatat 


The  plaintiffs  were  afterwards  allowed  to  am^nd,  on 
payment  of  costs. 


(ci)  See  the  case  of  Tbe  Mayor, 
DaiUffs,  and  Burgesses  of  the  Bo- 
rough of  BenoickAv^n-Twecd  v. 
WiUiam  (10  B.  Moore,  266). 
There,  the  mayor,  buliffs,  and 
burgesses  of  Berwick  being  plain- 
tiffs iu  the  suit»  the  writ  was  di- 
rected to  the  Coroner.   It  was  ol>- 


jectcd,  that,  as  the  Coroner  was 
one  of  the  burgee^es*  the  iwrit 
should  not  have  been  directed  t9 
him,  but  to  elisors  named  by  the 
Prothonotary.  The  process,  how- 
ever, being  merely  fervieeahUf  ilm 
Court  refused  to  set  it  aside» 
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1826. 

Walw  v.  Atchbson,  j^riluL 

L  HIS  tms  «n  action  of  assumpiif^  tor  use  and  oocupa*  The  defendant 
tion.  The  cause  was  tried  before  Lord  Chief  Justice  ^aye^cet 
B^y  At  the  Sittinggat  We$tmin$iery  in  the  piesent  Term,  ^'f;^^;^'"^^'^^^^ 

Tlie  plaintiff,  a  widow,  let  to  the  defendant  part  of  a  fint  quarter. 
fiimirtKed  house  in  Mmnche$tet  Square,  at  the  rent  of  then  let  ttiepre- 
sixty^ve  guineas,  for  one  year  certain,  from  the  14th  of  ™^V  rtie'rS^'" 
Shp§m6er,  18IM.    The  defendant  quitted  at  the  end  of  °uuning  three 

,_  .  i^^iTx.  #         quarters,  to  an- 

tbe  first  quarter,   vmt.  on  the   14th  December,  paying  other  tenant,  at 

rent -up  to  that  day*    About  three  weeks  afterwards,  the  afte^^dssued 

phuBtiff  let  the  apartments  to  another  person,  at  the  rent  f^r^^^f  differ".' 

ofcne  guinea  f»«r  week*    At  the  expiration  of  the  second  vact.—Heid, 

quarter,  the  plaintiff  sent  in  an  account  to  the  defendant,  letting  the  pre- 

cfaarging  him  fbv  a  quarter's  rent  accoiding  to  the  terns  of  ^ff  ^a  ^i^^t^ 

the  original  takinr,  deducting  the  soma  received  iVom  the  to  the  determin- 

,         ationof  the  ong- 

petsonto  whom  she  bad  re«let  the  apartments,  and  making  inai  tenancy, 
the  defendant  debtor  to  her  for  the  sum  of  IL  5s*  Od.;  wUhthrneces- 
wfaidh  sm  the  defendant  paid.    The  second  tenant  quit-  *^'y  ""V  ^""^ 

^  ^  surrender. 

ted  in  Jthe  beginning  of  July  1885,  from  which  time,  unti) 
Ape  14itii  of  December  following,  the  apartments  remained 
tttdmt.  The  plaintiff  accordingly  brought  this  actidn,  to 
recover  from  the  defendant,  SI/.  0«.  6d.,  the  balance  of 
rent;  dale  to  her  from  him,  by  the  terms  of  the  original 
letting. 

.His'  Losdship,  being  of  opinion,  that,  by  letting  the 
apartments  to  another,  the  plaintiff  had  rescinded  the 
previous  contract  with  the  defendant,  directed  a  nonsuit. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  nisi,  that 
the  nonsuit  might  be  set  aside  and  a  new  trial  had. — The 
defendant  is  not  discharged  from  the  liability  imposed 
upon  him  by  the  terms  of  his  contract.  Having  taken  the 
premises  for  a  year  certain,  he  could  not  quit  without  the 
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1826.         assent  of  the  laDdlady,  or  a  legal  surrender.    Here,  thtre 

was  no  evidence  of  either.     The  plaintiff  did  not  release 

the  defendant,  by  the  subsequent  letting;  she  let  the 

apartments  on  bis  account:  and,  to  shew  a  valid  surren* 

der  by  operation  of  law,  it  must,  acc<wding  to  the.  statute 

of  frauds,  appear  in  writing.    In  Redpaih  v.  Roberts  (a), 

it  was  held,  that,  in  assumpsit  for  use  and  oecupalion  of 

apartments  which  the  defendant  had  quitted  without  gir- 

ingnotice/the  fact  of  the  plaintifTs  having  put  up  a  bittto 

let  them,  was  no  bar  to  the  action.    Lord  Kenyan  there 

said^-''  that  it  was  for  the  benefit  of  the  defendant  thai 

the  apartments  should  be  let,  nor  would  be  infer  front. the 

circumstance  of  the  party's  endeavouring  to  let  them,  that 

the  contract  was  put  an  end  to;  that  there  must  be  otker 

circumstances  to  shew  itj  and  not  an  act  of  so  equiirooal 

a  kind;  and  that,  as  the  plaintiff  bad  proved  the  taking! of 

the  premises,  and  the  payment  of  the  rent,  it  was  incum^* 

bent  on  the  defendant  to  prove  that  the  tenancy  waa  put 

an  end  to,  by  €j|press  evidence.**  In  MoUett  v.  Brapne  {i), 

it  W4S  beldy  that  a  tenancy  from  year  to  year  creeled  ky 

parole  is  not  determined  by  a  parol  licence  from  the  iBnA* 

Iprd  to  the  teivmt,  to  quit  in  the  middle  of  a  quarleri  and 

the  tenant's  quitting  the  premises  accordingly  |  eodz-in 

Doe  d.  Read  and  Another  r.  Ridoui  (c),  Mr,  Jv^tioe 

Chambre  held,  that  a  tenancy  from  year  to  year  cannot 

be  determined  upless  there  be  either  a  legiil  nolifle>tO'4}mt, 

or  a  surrender  in  writing.    In  the  present  ciiae«  i^  M^'fer*- 

feclly  dear  that  the  contract  was  not  rescinded*  :  The 

defendant  was  still  held  liable,  notwithstanding  the  sab? 

sequent  demise.    There  was  nothing  to  shew  a  mitual.aa* 

sent  to  the  determination  of  the  tenancy. 

Lord  Chief  Justice  Best. — By  her  own  act,  the  plain*- 

{a)  3  Esp.  Rep.  225.  (6)  2  Camp.  103.         (c)  5  Taunt.  519. 
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tifTppeveiifed  the  defendant  froiii  occupying  these  pre*         IB2&. 


Walls 


Biises.    She  let  them  to  another  tenant.     Can  a  landlord 
hAve  two  tenants^  and  be  receiving  rent  from  'one>  and  at  ^- 

the  same  time  holding  the  other  liable  ?  The  case  of  Mol* 
t$tt  v^  Brayne  is  altogether  distinguishable  from  the  pre- 
sent. In  Whitehead  v.  CUfford  (a),  it  was  held,  that^  if  a 
landlord,  in  the  middle  of  a  quarter,  accept  from  his  ten- 
ant the  key  of  the  house  demised,  under  a  parol  agree-^ 
ttenlj  that,  upon  her  then  giving  up  the  possession,  the  rent 
shall  cease,  and  she  never  afterwards  occupies  the  pre- 
mises, he  cannot  recover,  in  an  action  for  the  use  and  oc- 
euptfticm  of  the  house,  for  the  time  subsequent  to  his  ac- 
cef4iiig  the  key.  Lord  Chief  Justice  Gid&tf  there  said: 
^*ia  MoUeU\.  Brayne,  both  parties  did  not  act  on  the 
pavol  notice  to  quit,  but  the  tenant  only.  The  present 
atttion  can  never  succeed.  The  action  for  use  and  occu- 
pation depends,  either  upon  actual  occupation,  or  upon 
asi  'oeeopation  which  the  defendant  might  have  had,  if  she 
had  not  voluntarily  abstained  from  it;  Here,  the  plain- 
yitt  himself  takes  possession  of  the  house,  and  makes  the 
of  the  premises;  and  it  was  therefore  impossible  ibr 
ddtsfldani,  during  the  same  thne,  tb  hate  used  and 
occupied  the  premises,  if  she  would/'  I  tiiink  both  law 
stfidfMtiod  are  with  the  defendant.  - 


1  •  V      *     » 


^'Mr.  Jnstlde  OParr.— lam  of  opinion  that  my*Lord  GJhief 
Jiurfiee  properly  nonsuited  tlie  pkintiff;  tod  that  there  ik 
110  ^oloiir  for  ealKng  upon  us  to 'disturb  that  lionstdt.  The 
dm  ^'Hfylhit  r.  Brayne  is  very  different  from  the  pre- 
sMtli  ^thet^,  the  tenant  had  a  subsisting  term,  which  could 
^ot  be  determined  by  a  mere  parol  surrender.  Heref,  l!he 
plaintiff,  by  her  own  act,  rescinded  the  contract  with  the 
defendant;  and  dispensed  with  the  necessity  of  a  surren- 
der.    In  Redpaih  v.  Roberts,  the  landlord  had  only  offer- 

« 

(a)  5  Taunt.  518. 
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1926.  ed  to  let  the  premises,  but  had  not  in  fact  let  thein:  thus 
there  was  nothing  to  obstruct  the  defendant's  occupation  of 
them,  had  he  been  so  minded.  In  Lloyd  ▼•  Crispe  {b),  the 
lessor  having,  by  receiving  rent  from  him,  ase^Hted  to  the  oc* 
cupation  of  an  assignee,  he  was  held»  by  Sir  Jdmei  Mans^ 
fields  to  have  waiv^  the  neeessifyof  a  liceiiee  for  dietob* 
sequent  assignmenft,  Notwithstanding  a  covenant  in  th^ 
lease,  that  the  preAiises  should  not  be  assigned  withottt 
the  licence  of  the  lessor.  In  WMtefieadr.  Cliffbrdy^ht 
plaintiff*,  the  landlord,  had  accepted  the  key,  and  thud  the 
tenant  was  prevented  from  occupying  the  house.'  So,  here, 
the  conduct  of  the  plaintiff  in  re-letting  the  apartments, 
signified  as  complete' an  acquiescence  in  the  tenancy  beikrg 
determined,  as  could  be  conveyed  by  the  acceptance  of 
the  key. 

Mr.  Justice  BtmiiotfGtt.*--If  the  tenancy  on  the  part  of 
the  defendant  in  thin  case  were  to  be  eonsideted  a  coMinu<- 
ing  tenancy  after  the  period  at  which  he  ceased  to  ocea** 
py  the  premises,  the  letting  of  them  to  another  person  was, 
on  the  part  of  the  plaintiff^  a  tortious  act;  it  wasf  m  the 
nature  of  an  -  evietiott.  I  ultfitft  the  ease  discloses  ^htedimt 
evideniee  that  th^  contract  was  put  an  end  td  with  Ae  as^ 
sent  of  the  plaintiff  herselft 

Mr.  tiustiee  Oasslm.— 'If  this  plaintlir  h^d  giWfA  die 
defiindant  notice,  that,  if  he  would  not  dceupy  tlbe'bpa¥t^ 
ments  himself;  she  would  let  them  to  another  teMiit,  ort 
his  account,  the  ease  wotdd  have  been  dHI&i*dfft.  H^jHMf* 
the  circumstances,  I  see  no-  reasoti  fot  disturbing' the  MMf>^ 
suit. 

Rule  reXtS^mAl* 

(a)  ^  Tamit«  S67. 
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Rowley  t?.  Bayley.  Maw/oy, 

-j^-.  April  2Ath. 

JUlL  Serjeant  Wilde  moved  for  a  rule  calling  on  the  An  affldavit  to 

plaintiff  to  shew  cause  why  the  aam  of  226L,  which  had  i^g  that  the  de^ 

been  deposited  by  the  defendant  in  the  hands  of  the  Sher-  Jjjf^*.?*^"" 

iff  of  Middlesex f  in  h'eu  of  special  bail^  should  not  be  re-  goods  sold  and 

stored  to  him,  on  the  ground  of  the  insufficiency  of  the  piainUfftothe 

aflBdayit  to  hold  to  bail,  in  which  the  plaintiff  swore  that  f^Stll^y' " 

the  defendant  was  indebted  to  him  in  the  sum  of  2261.  though  it  omit 

.  to  add  "  at  hia 

'^  for  goods  sold  and  delivered  by  the  plaintiff  to  the  de^  request" 
fendant,'*  omitting  to  add,  '*  at  bis  request."  The  learned 
Serjeant  refied  upon  the  case  of  Durr\ford  v.  Messitet*  (a), 
where  it  was  held,  that  an  affidavit  to  hold  to  bail,  '*  foi; 
money  lent,  and  for  goods  sold  and  delivered,  and  fos 
work  and  labour,"  is  irregular,  if  it  omit  to  state  that  it 
was  "  at  the  instance  and  request  of  the  defendant/*  al- 
though it  state  that  it  was  "  to  and  for  his  use,  and  on  his 
beb^lf." 

Lord  Chief  Justice  Best.— There  is  no  foundation  for 
this  application.  The  decision  of  the  Court  of  King's 
Bpiekin.Dwrnford  v.  Messiier,  was  considered  in  this 
Court  in  the  case  of  Berry  v.  FemamieM  (£),  where  it  was 
held,  that  an  affidavit  of  debt  for  money  paid  for  a  defend- 
aifitp  i^eid  sdvBBfte^i  to  him,  need  mot  state  tbat  the  payment 
and  advaace  ware  a#  ike  drfendanfs  request*  Mr.  Justice 
Pkiri(«  i^ighitly  observed  in  tbat  case,  that»  *'  very  frequently, 
wh^^inoiiey  isveceived  by  the  defendant  to  the  plaintiff's 
uae^^t^isi  only  a  conclusion  resulting  from  the  construction 
which  the  plaintiff,  swearing  to  the  best  of  his  judgment, 
putSvupoa  a  tcansactio%  from-  which  he  conceives  a  debt  to 
zesult;  but  no.  request  in&ct  is  made  by  the  defendant,  but 
generally  arises  by  implication  of  law."    Where  a  trades^ 

{a)  5  Mau.  &  Selw.  446.  (h)  8  B.  Moore,  332;  S.  C.  I  Bing.  338. 
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man  delivers  goods,  an  afBdavit  may  clearly  be  suAeieMti 
without  expressly  stating  them  to  have  been  deKveved  mt 
the  request  of  the  vendee;  that  such  is  the  fact,  is  a  ne- 
cessary inference.  Were  this  not  so,  there  would  be  few 
cases  wherein  a  defendant  could  be  held  to  bail  at  all  for  a 
debt  contracted  in  the  purchase  of  goods. 

Rule  refused  (a). 


(a)  In  Eyre  y.  Hulion  (5  Taunt. 
704;  S.  C.f  nomine  HuUon  ?.  Eyre, 
1  Marsh.  316),  an  affidavit  to  bold 
to  bail,  stating  that  the  defendant 
was  indebted  ''  for  money  pud  by 
the  plaintiff,  for  the  use  of  the  de- 
fenduit,"  without  adding  that  it 
\Ya8  paid  ''at  his  request,"  was 


held  sufficient.  So,  also,  **  for 
work  and  labour  done  by  the 
phdntiff  for  the  defendant,  as  his 
servant,"  not  stating  that  it  wu 
done  "  at  his  request "  or  ''  on  his 
retainer."  Bliu  y.  Atkins^  S  Taunt. 
756;  S.  C.  1  Marsh.  317,  n. 


Wedneiday, 
April  26th, 

The  Court  will 
not  allow  the 
rmiMtobe 
changed  after 
plea  pleaded, 
unlets  the  Justice 
of  the  case  clear- 
ly requires  it. 


Bailey  and  Another  t?.  Beaumont. 

A  RULE  was,  on  a  former  day  in  this  Term,  obtained 
by  Mr.  Serjeant  Wilde ,  calling  on  the  plaintiflfa  to  shew 
cause  why  the  venue  in  this  action  should  not  be  changed 
from  Middlesex  to  Yorkshire.  The  affidavits  in  support 
of  the  motion  stated,  that  the  plaintiffs'  cause  of  action 
arose  in  the  county  of  York^  and  that  the  principal  part 
of  their  demand  was  for  work  done  and  materials  found, 
in  and  about  the  building  and  erecting  a  conservatory  for 
the  defendant,  at  his  residence  in  Yorkshire;  that  the 
work  had  been  improperly  done;  that  the  plaintiff^*  bOI  of 
charges  on  the  defendant  amounted  to  5,750/.;  that  the 
witnesses  for  the  defendant  resided  in  Yorkshire i  that,  in 
the  judgment  of  the  defendant,  the  conservatory  should 
be  viewed  by  a  Jury  previously   to  the  trial;  and  that. 


BSApMPIir. 
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»khtfpt  sweh  WW,  the  defiondrat  could  not  safely  proceed 
to  the  trial  of  tbe  cause, 

Mr.  Serjeant  Vaughan  now.  shewed  cause,  on  affidavits 
which  stated,  that  a  /surveyor  had  lately,  examined  the 
conservatory,  and  found  that  the  materials  were  good,  and 
the  work  well  executed ;  that  the  contract  for  erecting  the 
conservatory  was  made  in  Middlesex:  that  the  making, 
fitting,  and  preparing  the  materials,  were  nearly  all  done 
in  that  county,  at  the  plaintiffs*  manufactory,  and  shipped 
on  the  account  and  at  the  risk  of  the  defendant ;  that  a 
ifiew  would  be  entirely  useless,  mtil  tbe  work  was  com- 
fdeted,  which  was  preveiited  by  the  defendant;  that  he 
had  offered  to  pay  the  plaintiffs  5,500/.  on  its  completion ; 
and  that,  if  the  cause  were  tried  in.  Yorkshire,  the.  plain- 
tiffs would  be  under  the  necessity  of  carrying  dowji  up- 
wards of  fifty  witnesses.  It  also  appeared  that  issue  was 
joined  in  the  cause,  and  notice  of  trial  given  three  days 
before  the  rule  was  obtained^ 

Mr.  Seijeant  Wilde,  in  support  of  his  rule. — This  is  an 

application  to  the  discretion  of  the  Court.     They  may 

ojk^  .the  pem^  to  be  changed,  if  it  be  made  to  ap|ieaf  to 

.tb^  thai;  otherwise  injustice  will  be  4pne»     It  is  elaar^  in 

l^he..preawt  instance,  that,  unle^  the  f?e»i«9  be <;ha^ged, 

,  t};ie,  .de^pdant  cannot  have  a  fair,  trial.     The  Jury, can 

,^.9plj  jiidge  of  the  propriety  of  the  work,  aiid.tbeo'eaSQn- 

.  ^U^nq^s  of  the  charge,  by  a,  view  of  the  |>re^is^,(a). 

•i     .  .  ♦  •    ' 

'''*ta)'ln  tfodtnott  v.  Cox  (8  Term  see  the  case  of  The  Mayor,  Bai- 

•  ^If.'SOS),  in  covenant  upon  a  liffli,  and  Burgesses  of  theBorough 

(llps^ra  view  beiiig  proper  to  )w  of  BenokkAipon^TMie^  v.  Shiaikt 

>  ha4»|tlie  v^nue  wa&  changed  to  {Ante,  p,  332;  S^C*  3  Witg,  459), 

the  county  where  the  premises  where  it  was  held,  that  covenant 

tey,  though  most  of  the  plaintifTs  against  the  assignee  of  the  lessee 

'  n^tackses  resided  in  tlie  ^sounty  of  a  term,  is  a  locai  action,  it  aris- 

where  the  venue  .was  laid.    But  ing  from  a  privity  of  estate,  and 

VOL.  XI.  c  G 
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1826.        On  that  alone  opuld  tbeir  judgment  be  fonned.    Justice 
clearly  requires  a  view. 

Lord  Chief  Justice  Best. — ^The  Court  undoubtedly  has 
a  general  discretion  to  change  the  venue  in  all  cases  where 
justice  lequires  it;  but  it  is  a  discretion  that  should  be 
exercised  with  caution  (a).  This  being  a  transitory  ac* 
tioui  the  plaintiffs  had  a  right  to  lay  the  venue  where  they 
pleased;  but,  if  it  appears  that  justice  is  not  otherwise 
likely  to  be  done,  the  venue  may  be  changed  at  any  stage 
of  the  cause.  The  question,  then,  is,  whether  the  aflSda* 
vits  on  the  part  of  the  defendant  disclose  sufficient  to  in- 
duce us  to  believe  that,  in  this  case,  justice  will  not  b^ 
done  if  the  cause  be  tried  in  Middlesex'.  I  think  there 
can  be  no  pretence  for  supposing  that  a  fair  trial  may  not 
be  had  here.  Even  if  a  view  be  absolutely  necessary,  I 
see  no  reason  for  saying  that  the  plaintiffs  may  not  retain 
the  venue  where  they  have  laid  it.  Suppose  all  the  Jurors 
were  to  attend  at  a  view,  there  might  not  be  a  single  man 
of  science  amongst  them;  and  this  is  a  question  that  can 
only  be  determined  by  the  evidence  of  men  of  science.  A 
view  by  country  gentlemen  would,  in  my  opinion,  be  per- 
fectly useless;  they  are  not,  in  general,  persons  compe- 
tent to  form  an  estimate  of  the  value  of  particular  work. 
If  the  venue  were  to  be  changed,  the  plaintiffs  would  have 
to  send  all  their  witnesses  down  to  York,  at  a  far  greater 
expense  than,  if  found  neceBsaxy,  a  Middlesex  Jury  might 
be  sent  there  to  view  the  work;  for,  the  Assizes  at  York 
frequently  last  more  than  a  fortnight,  during  the  whole 

not  on  a  privity  of  contract.  See  was  brought  fur  the  seduction  of 
also,  AnoT^mouMf  2  Chit.  419.  the  plaintiff's  daughter,  and  that 
(n)  Id  Wing  v.  Jenkins  (7  B.  she  was  so  ill  that  it  was  not  ex- 
Moore,  62),  on  a  motion  to  pected  she  would  live  till  the  As- 
obange  the  venue  from  London  to  sizes,  was  held  to  be  an  answer  So 
Woreeiter,  on  the  usual  affidavit,  the  application, 
an  affidavit  stating  that  the  action 
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of  which  time  the  witnesses  might  possibly  be  detained 
there. 

The  rest  of  the  Court  concurring — 


1886. 


(a)  AecordiBg  to  ths  osses  of 
Talmathy.  Petmer  {3  Bos  it  Pul. 
12),  and  Smith  v.  Walker,  (2  B. 


Rule  discharged  (a), 

Moore,  62;  S.  C.  8  Taunt.  169), 
it  seems  that,  after  plea  pleaded, 
the  venue  caanot  be  changed. 


Blythb  «.  Bampton« 

X  lilS  was  an  action  of  eusumpsii  on  the  warranty  of  a 
horse. 

The  Jlrtt  count  of  the  declaration  stated^  that^  in  con- 
sideration that  the  plaintifF,  at  the  request  of  the  defend- 
ant, fDould  purchase  of  the  defendant  a  horse^  at  and  for  a 
certain  price  or  sum^  to  mi,  the  price  or  sum  of  55/.,  to  be 
therefore  paid  by  the  plaintiff,  the  defendant  undertook 
Bnd  promised  the  plaintiff,  that  the   horse  was  sound. 
Breach — that  the  horse  was  unsound. 
The  second  covLitt  was  on  an  executed  consideration. 
The  defendant  pleaded  the  general  issue. 
At  the  trial,  before  Lord  Chief  Justice  Besig  at  the  last 
Assizes,  at  Warmck,  the  plaintiff's  son,  who  was  called  as 
a  witness  to  prove  the  contract,  stated,  that  the  defendant 
said  that  he  would  take  55/.  for  the  horse;  but  that  it  was 
afterwards  agreed  between  him  and  the  plaintiff,  that,  if 
the  latter  did  not  gain  4/.  or  5/.  by  the  horse,  the  formed 
was  to  return  XL  of  the  purchase-money. 

It  was  thereupon  insisted,  on  the  part  of  the  defendant, 
that  this  was  a  variance,  the  contract  declared  on  being 
absolute  and  unconditional,  whilst  that  proved  was  condi* 
tional,  and  depending  upon  a  contingency. 

His  Lordship,  being  of  opinion  that  this  was  a  fatal  va- 
riance, directed  a  nonsuit. 

c  c  2 


Thundayy 
AprU  27th. 

In  attumpiit  on 
a  warranty  of  a 
horse,  the  decla- 
ration stated, 
that,  in  con- 
sideration that 
the  plaintiff 
would  purchase 
of  the  defendant 
ahorse,  at  a  cer- 
tain price,  to  wit, 
the  price  otSSL, 
the  defendant 
undertook  that 
the  horse  was 
sound.     The 
proof  was,  that 
the  price  agreed 
upon  was  SSL, 
and  that  the  de- 
fendant wot  to 
return  iL,  if  the 
plaintiff  did  not 
make  a  prtfit  of 
41,  or  SL,  on  the 
re-sale  cf  the 
horse: — Held, 
a  fatal  variance 
— Dissentiente 
Gaselee,  /. 
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1826.  Mr.  Serjeant  Wilde^  on  a  former  day  in  this  Tenn,  ob* 

Blythc       Gained  a  rule  nisii  that  this  nonsuit  might  be  set  asidei 
V*  and  a  new  trial  had. — It  was  not  necessary  to  state  in  the 

declaration  the  price  paid  for  the  horse ;  at  all  events,  the 
price  being  laid  under  a  tAdeUcet^  no  advantage  can  be 
taken  of  a  mis-statement  in  that  respect.  The  breach  of 
warranty  was  the  cause  of  action.  "  It  was  only  necessary 
for  the  plaintiff  to  shew  the  consideration  for  that  war- 
ranty. It  would  have  been  sufficient  to  have  alleged 
in  the  declaration,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  agree  to 
buy  a  certain  horse  of  the  defendant,  at  and  for  a  certain 
price  to  be  therefore  paid  by  the  plaintiff,  the  defendant 
undertook  that  the  horse  was  sound.  Where  the  whole 
consideration  of  a  promise  is  truly  stated,  and  also  all  such 
parts  of  the  promise  itself,  the  breach  of  which  is  com- 
plained of,  it  is  not  necessary  to  state  in  the  declaration 
other  parts  of  the  promise,  not  qualifying  or  varying  in  any 
respect  the  parts  so  complained  of  as  being  broken  (a). 
The  object  of  the  videlicet  is,  to  relieve  the  plaintiff  from 
strict  proof  of  the  precise  sum.  The  contract  here  was 
founded  upon  a  certain  price.  The  defendant  was  to  re- 
ceive 55/.  in  any  event.  It  was  not  necessary  to  state  in 
the  declaration  how  that  agreement  was  modified  by  some- 
thing that  might  afterwards  occur.  In  Crispin  v.  WilUam" 
son  {b)f  the  plaintiffs  declared,  that  they  agreed  to  sell, 
and  the  defendant  to  buy,  certain  goods  and  merchandize, 
to  witf  three  hundred  and  twenty-eight  chests,  and  thirty 
half-chests,  of  oranges  and  lemons,  at  and  for  a  certain 
pricCf  to  tDit,  the  price  of  6^/.  3s.  Od.  The  contract 
proved  was,  for  three  hundred  and  eight  chests,  and  thirty 
half-chests,  of  China  oranges,  and  twenty  chests  of  lemons, 
without  specifying  price — This  was  held  to  be  no  variance. 

{a)  See  Miks  v.  Sheward^  S        {b)  1  B.  Moore,  547;  S.CS 
East,  7.  Taunt.  107. 
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In  thai  case,  Mr.  Justice  Burrotfgh  referred  to  Dwrsion  v.         1826. 
TuAan  (a),  where  the  declaration  stated,  that,  in  consider-       „,  ^,„, 
ation  that  the  plaintiff  would  buy  of  the  defendant  forty-  v. 

five  sheep  for  54/.  lis.  6d.,  the  defendant  undertook  and 
promised  that  they  were  sound;  the  plaintiff  proved  the 
price  to  be  54/.  \2s.  6d*:  Mr.  Justice  BuUer  held  the  vari- 
ance to  be  fataly  because  the  sum  was  not  laid  under  a 
videlicet^  and  nonsuited  the  plaintiff.  That  appears  to 
have  been  the  principle  upon  which  all  the  cases  have 
turned.  In  the  present  instance,  the  price  was  laid  under 
a  videlicet  J  and  therefore  the  plaintiff  was  not  confined  to 
proof  of  the  exact  sum. 

• 

Mr.  Serjeant  Bosanquet  now  shewed  cause.  The  vari-. 
ance  in  this  case  is  fatal.  It  is  an  established  principle, 
that  a  conditional  contract  cannot  be  declared  upon  as  ab- 
solute. The  whole  consideration  for  the  contract  or  pro- 
mise, the  breach  of  which  is  complained  of,  must  be  fully 
stated  (i);  though  collateral  matters  not  relating  to  the 
subject  matter  in  dispute,  need  not  (c).  Here,  the  terms 
of  the  contract  are  not  fully  and  fairly  stated  on  the  face 
of  the  declaration.  The  contract  declared  on  was  a  war- 
ranty, the  consideration  for  which  was,  the  purchase  of  a 
horse  at  a  certain  price.  A  certain  price,  means  a  price 
absolutely  fixed.  The  proof  was,  not  that  the  horse  was 
purchased  at  a  certain  price,  but,  that  the  plaintiff  was  to 
pay  55/.  for  the  horse,  and  if,  on  the  re^sale,  he  did  not 
make  a  profit  of  4/.  or  5/.,  the  defendant  was  to  return 
4iim  1/.  The  price,  therefore,  was  conditional  and  un- 
certain ;  and  the  condition  should  have  appeared  in  the 
declaration. 

(o)  3  Term  Rep.  67 f  n.  and  that  a  difference  in  aay  part 

{b)  In  King  y.  Pippett  (1  Term  is  fatal;  bccanse  the  cootract  is 

Rep.  240),  it  was  held,  that,  in  entire. 

cases  upon  contracts,  it  is  neces-  (c)  See  Squkr  ▼.  Hunt,  3  Price, 

sary  to  set  out  the  contract  truly ;  68. 
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1826.  [Mr.  Justice  Gaselee^ — At  what  time  would  the  plaio* 

B  TTMB       ^^^'^  '^^^  of  action  against  the  defendant  arise?  Must  he 
V,  wait  until  lie  had  sold  the  horse?] 

BA¥TTOir, 

Mr.  Serjeant  Wilder  in  support  of  the  rule.  <— It  cannot 

be  denied,  that  the  whole  consideration  for  the  contract 

must  appear  on  the  face  of  the  declaration*    Here,  the 

price  was  no  part  of  the  consideration,  and  need  not  have 

been  stated  at  alU    If  the  sum  to  be  paid  depended  upon 

a  contingency,  an  allegation  that  the  horse  was  sold  at  and 

for  a  certain  price  to  be  paid  by  the  plaintiff,  would  suf* 

fiee*     The  return  of  1/.  of  the  purchase-money  did  not 

depend  on  the  price  paid  by  the  plaintiff  for  the  horse,  but 

upcm  tbe  price  he  might  obtain  for  it  on  the  re-sale.     The 

return  formed  no  part  of  the  consideration  for  the  warran-* 

ty.     The  inducement  for  the  defendant's  contract  was, 

the  price  that  the  plaintiff  had  agreed  to  pay  him.    It  was 

enough  to  state  the  understanding  between  the  parties  as 

to  the  price,  without  shewing  an  event  that  might  after* 

wards  vary  that  price.     The  contract  of  warranty  was 

perfectly  independent. 

Lord  Chief  Justice  Best. — I  am  sorry  that  I  feel  cAliged 
to  come  to  the  conclusion  that  this  is  a  fatal  variance*  We 
canhot  too  muob  deprecate  attempts  on  the  part  of  a  deCand*- 
ant  to  avail  himself  of  an  objection  of  this  sort,  in  order  to 
rid  himself  of  a  contract.  The  law  of  variances  is  radically 
bad.  Still,  I  have  always  understood  it  to  be  necessary, 
in  declaring  upon  a  contract,  that  the  nature  and  descrip- 
tbn  of  the  contract  be  fully  and  correctly  set  forth  (a). 
In  all  the  text  writers,  this  is  laid  down  as  an  inflexible  ruk. 

(a)  In  Churchiil  v.  Wilkim,  (1  contract  proved  was,  to  deliver  at 

Term  Rep.  447)}  the  contract  de-  4s,  per  stone,  ami  to  much  more  as 

clared  upon  was,  that  the  defend-  the  plaintiff' paid  to  any  other  per^ 

ant  should  deliver  to  the^ plaintiff,  son:  this  was  held  a  fatal  variance, 
all  his  tallow  at  4f .  per  stone ;  the 
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If  the  description  be  not  truly  disclosed,  the  omission  is         1826. 
fatal..    If  the  contract  be  declared  on  as  absolute,  and  it        bIytbs 
be  proved  to  have  been  conditional,  or  depending  upon  a  ^' 

contingency,  it  is  a  variance.  Here,  the  contract  set  forth 
upon  the  record  is,  an  absolute  contract  for  the  purchase 
of  a  horse  at  a  certain  price;  the  proof  is,  of  a  contract 
with  a  condition  annexed  to  it,  viz,  that,  if  the  purchaser 
do  not,  on  the  resale  of  the  horse,  realize  a  profit  of  4/. 
or  £(*,  the  vendor  is  to  return  him  1/.  of  the  purchase-mo- 
ney»  That  was  the  whole  contract;  and  the  whole  con- 
tract was  the  consideration  for  the  warranty:  it  should, 
therefore,  have  appeared  in  the  declaration.  The  cases 
cited  are  distinguishable  from  this.  There,  it  was  merely 
held,  that  a  variance  between  the  quantities  and  prices  of 
the  goods  contracted  for  laid  in  the  declaration,  and  those 
proved,  was  not  material.  The  case  of  QIadsione  v. 
N€mle(a)9  is  to  the  same  effect.  There,  the  defendant 
agreed  to  purchase  certain  hemp  of  the  plaintiff,  at  a  cer-» 
tain  price  per  ton.  The  quantity  not  having  then  been 
ascertained,  the  contract  described  it  as  being  "  about 
eight  tons.'*  The  declaration  stated  it  to  be  a  contract 
for  *'  eight  tons,"  that  being  found  to  be  the  exact 
quantiky.  It  was  objected  at  the  trial,  that  this  was  a 
variance.  The  objection  was  over-ruled  by  Lord  El* 
l&nbmroughf  and  his  opinion  was  afterwards  confirmed  by 
the  Court,  on  a  motion  for  entering  a  nonmiit.  Mr. 
Justice  Le  Blanc  there  said,  **  that,  perhaps,  it  might 
have  been  more  accurately  alleged  in  the  dedaration,  that 
the  parties  contracted  for  a  certain  quantity  of  hemp, 
the  amount  of  which  was  not  exactly  known  to  them  at  the 
tine,  but  which  was  then  supposed  and  described  to  be 
about  eight  tons;  but  which  afterwards  turned  out  to  be 
eight  tons.*'    There,  the   objection  merely  went  to  the 

(a)  13  East,  410.    See  also,  Wildman  y.  Glossop,  1  Barn.  &  Aid.  9. 
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1826.         quantity  of  the  article  purchasedy  which  was  at  the  time 

"    "  unknown  to  the  parties.     Here,  however,  there  was  no 

Blythe  ^  ■  ' 

V.  difficulty  as  to  the  terms  of  the  contract.    The  objection 

was  not  simply  as  to  a  difference  of  price;  but  a  mis- 
statement of  the  contract  itself,  by  the  omission  of  the 
contingency  which  was  attached  to  it.  If  this  had  been  a 
mere  variance  in  the  price  agreed  upon,  I  should  feel  dis- 
posed to  submit  to  the  authority  of  those  cases;  but  I  am 
not  inclined  to  go  beyond  them.  I  am  of  opinion  that 
the  nonsuit  should  stand. 

Mr.  Justice  Park. — The  cases  cited  for  the  plaintiff  do 
not  assist  him.  It  is  agreed,  on  all  hands^  that,  if  a  con- 
tract be  declared  on  as  an  absolute  contract,  unfettered 
by  any  condition  or  contingency,  proof  of  a  conditional 
contract  will  not  support  the  action.  Here,  the  contract 
clearly  was  conditional,  and  therefore  should  have  been 
declared  on  as  such. 

Mr.  Justice  Burrouoh. — The  law  requires  the  great- 
est accuracy  in  the  description  of  contracts  in  pleading. 
In  declaring  on  a  contract,  it  is  necessary  to  state  it  truly, 
according  to  its  terms.  Here,  the  contract  was  not  truly 
set  out.  The  price  is  clearly  part  of  the  consideration  for 
the  warranty,  and  therefore  cannot  be  said  to  be  imma- 
terial; it  was  the  substantial  part  of  the  contract. 

Mr.  Justice  Gaselee — ^I'he  statement  of  the  price 
agreed  to  be  paid  for  the  horse,  is  only  material  so  far  as 
on  that  would  depend  the  sum  to  be  recovered  back  on  the 
breach  of  the  warranty.  The  sum  -agreed  upon  as  the 
price,  is  the  measure  of  the  damages  to  be  given  (a). 
But,  being  laid  imder  a  videUcet^  the  price  need  not  be 
strictly  proved.  In  Gladstone  v.  Neale,  the  question  was 
only  as  to  the  quantity  of  the  article  purchased.    In  Cris- 

(a)  Sec  Cfuswe'l  V.  Coare,  1  Tamil.  666. 
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pin  ▼.  Wittiamsony  there  were  two  allegations  in  the  de- 
claration, one  as  to  the  price,  the  other  as  to  the  quantity. 
The  quantity  was  mis-stated,  and  no  evidence  was  given 
to  shew  that  the  price  was  part  of  the  contract;  yet  this 
was  held  to  be  no  variance.  That  case  is,  in  my  opinion, 
an  answer  to  the  argument,  that  certain  price  means  a 
price  absolutely  fixed.  There  was  no  price  stated  in  the 
contract  there,  and  the  plaintiff  could  only  recover  on  the 
quantum  meruit  I  cannot  see  any  distinction  between 
that  case  and  the  present.  The  contract  on  the  part  of 
this  plaintiff  was,  to  pay  55L  for  the  horse.  The  defend- 
ant, the  vendor,  enters  into  two  several  warranties;  the 
one,  that  the  horse  is  sound ;  the  other,  that,  if,  on  the 
re-sale,  the  horse  does  not  produce  to  the  plaintiff  a  pro- 
fit of  4/.  or  5/.,  he,  the  defendant,  will  return  him  1/.  of 
the  purchase-money.  It  was  not  necessary  for  the  plain- 
tiff to  allege  two  breaches  of  the  contract.  He  could  not 
claim  the  1/.,  the  horse  not  having  been  re-sold. 

Rule  discharged  (a). 


1826. 


Blytue 

v. 
Bamtton. 


(a)  In  Miles  y.  Shtward  (8  East, 
7)»  the  pldntiff  declared,  that,  in 
consideration  of  his  re-delivery  to 
the  defendant  of  an  unsound 
horse,  which  he  had  before  then 
sold  to  the  plaintiff,  the  defend* 
ant  promised  to  deliver  to  him 
another  horse  in  lieu,  which  should 
be  worth  SO/*  and  be  a  young  hone; 
and  then  alleged  a  breach  in  both 
tho6e  respects.  The  declaration 
was  held  sufficient,  though  the 
proof  was  not  only  of  a  promise 
that  the  second  horse  should  be 
worth  80/.,  and  be  a  ycung  horte, 
but  also  of  a  warranty  that  it  was 
sottfuf,  and  bad  never  been  in  harness. 
And  in  the  case  of  Hands  v.  Btw^ 
ton  (9  East,  349),  it  was  held. 


that  proof — that  the  defendant 
agreed  to  sell  his  horse,  warranted 
sound,  to  the  plaintiff,  for  31/. 
10ff.,and,  at  the  same  time,  agreed, 
that,  if  the  plaintiff  would  take 
the  horse  at  that  value,  he,  the 
defendant,  would  buy  another 
horse  of  the  plaintiff^s  brother, 
for  14/.  I4s.,  and  that  the  differ- 
ence onljr  should  be  paid  to  the 
defendant — ^will  support  a  count 
charging  only,  that,  in  considera- 
tion that  the  plaintiff  would  buy  of 
the  defendant  a  horse  for  31/.  10«., 
the  defendant  promised  that  it 
was  sound;  and  that,  in  fact,  the 
plaintiff  did  buy  the  horse  for  that 
pricef  and  did  pay  to  the  defondant 
the  31/.  10s. 


3d4  CASES  [If  RASTER    TERM, 

1826. 
Saturday/,  GREGORY  V.  DoiDQE  and  Another. 

April  29th.      ^^ 

An  acknow-        •■.  HIS  was  an  action  of  replevin  for  taking  the  plainCiflTs 

b?rtenan^*t  <^*"'e>  ^^  *  ^e^tain  close  of  the  plaintiff. 

one  who  claims       The  defendant  Daidge  avowed  the  taking^  because  he 

ai  heir-at-law  of       .,.,,.  oiii 

the  person  under  said,  that  the  plain  tiff i  for  a  long  time,  to  wit,  &c.,  held 
nanthadVcvi-   ^"^  enjoyed  the  close  in  which  &c.,  as  tenant  thereof  to ' 
nof^redude^e  ^*™*  Doidge,  by  virtue  of  a  certain  demise  thereof  to  the 
latter  from  call-  plaintiff  theretofore  made,  at  and  under  a  certain  yearly 

ing  in  question  i     ■         «  •  •  • 

the  title  of  the  rent;  and  that,  because  two  years  rent  was  in  arrear,end<^ 
a^iea  of  jiw^*^  ing  on  &c.,  the  defendant  Doidge  well  avowed,  and  the 
/eniii/,  if  it  ap-     other  defendant,  in  his  behalf,  well  acknowledged,   the 

pear  that  such  .  i»        i_ 

acknowiedg-       taking  &c.,  as  for  and  in  the  name  of  a  distress  for  the 

ment  proceeded  ^         ,  .  ,  *      »%    •  j 

from  a  misre*      ^^nt  80  duc  and  m  arrear  to  Dmdge. 

rSIS^piehen-       ^he  plauitiff  pleaded  in  bar,  non  tenuit:  whereupon  is- 

sion  of  the  na-      guC  WaS  joined. 
ture  of  the  title 

setup.  At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 

Assizes  for  Cornwall,  it  appeared  that  the  defendant 
Doidge  claimed  as  heir-at-law,  ex  parte  patemd,  of  a 
person  of  the  name  of  Beare,  who  was  seised  in  fee  of  the 
close  in  question,  and  under  whom  the  plaintiff  had  occu- 
pied ;  that  Beare  died  seised  of  the  close,  ex  parte  matemd, 
and  that  a  person  of  the  name  of  Harvey  also  claimed  as 
his  heir,  disputing  the  title  of  the  defendant  DoiV^^;  that, 
shortly  after  the  death  of  Beare,  the  defendant  Doidge 
and  his  brother  went  to  the  plaintiff's  house,  when  the 
latter  agreed  to  remain  in  possession  of  the  close,  as  te- 
nant to  Doidge,  at  the  same  annual  rent  {viz.  1L)  as  he 
had  before  paid  to  Beare;  it  being  at  the  same  time  agreed 
between  them,  that  the  price  of  depasturing  some  cattle 
belonging  to  Doidge  should  be  deducted  from  the  amount 
of  the  rent:  and  the  plaintiff  gave  Doidge  Is.  to  bind  the 
bargain,  as  an  acknowledgment  of  his  title.  At  this  time, 
the  plaintiff  was  not  aware  of  the  claim  of  Harvey. 

It  was  contended,  on  the  part  of  the  defendants,  that, 
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as  the  plaintiff  had  agreed  to  become  tenant  to  Doidge^  1826. 
and  had  thus  recognised  his  title  as  landlord,  he  could  not  orboor 
afterwards  dispute  that  title.  o- 

A  verdict  was  taken  for  the  defendants;  leave  being  re- 
served to  the  plaintiff  to  move  that  it  might  be  set  aside^ 
and  a  verdict  entered  for  him  for  the  sum  of  42.  4#.  Od., 
if  the  Court  should  be  of  opinion  that  he  could ,  under  the 
circumstances,  dispute  the  title  of  Doidge. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Tenui  ob- 
tained a  rule  msi,  in  pursuance  of  the  leave  reserved.  He 
cited  and  relied  upon  the  cases  of  Rogers  v.  Pitcher  (a), 
and  Williams  v.  Bartholomew  {b) ;  in  the  former  of  which 
it  was  held — that,  if  a  tenant,  by  mistake  or  misrepresen- 
tation, pays  rent  to  a  person  not  entitled  to  demand  it,  he 
is  not,  by  such  payment,  precluded  from  giving  evidence, 
on  a  plea  of  non  tenuit,  in  replevin  against  the  supposed 
landlord,  to  shew  that  the  latter  is  not  entitled  to  the  rent; 
and  in  the  latter— that,  if  A.,  tenant  for  life,  subject  to 
forfeiture,  remainder  over  to  JB»,  lease  to  C.  for  a  term, 
and  afterwards,  apprehending  that  he  has  forfeited,  ac- 
quiesce in  BJ's  claiming  and  receiving  the  rent  from  C, 
his  executor  may,  on  shewing  that  he  acquiesced  under  a 
false  apprehension,  recover  from  C  the  amount  of  the  rent 
erroneously  paid  to  B, 

Mr.  Serjeant  Peake  now  shewed  cause. — It  is  a  general 
principle,  that  a  tenant  cannot  dispute  the  title  of  the 
party  under  whom  he  holds.  In  Alchome  v.  Gomme  (c), 
to  a  cognizance  in  replevin  for  rent  in  arrear  to  D.  T.  and 
H.  T.,  the  plaintiff  pleaded  in  bar,  that,  before  they  had 
any  interest  in  the  premises,  one  T.  R.  was  seised  thereof, 
and  mortgaged  them  in  fee  to  J.  C. :  and  that,  he  being 

(a)  1  Marsh. 54 1;  5. C. 6 Taunt.  (c)  9  B.  Moore,  \30;  S,C.  2 
202.  BiDg.  54. 

lb)  1  Bos.  &  PUl.  326. 
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1826.         80  seised,  and  after  the  mortgage  became  absolute,  under 
Gregory      ^<wnr  of  a  certain  pretended  agreement  of  sale  of  the 
«•  premises  between  the  said  T.  R.  and  2>.  T.  and  H,  T.f 

the  two  latter  demised  them  to  the  plaintiff,  who  there- 
upon became  possessed  thereof,  and  so  continued  until  the 
time  when  &c. ;  that  J*  C,  the  mortgagee,  afterwards  as* 
sented  to  and  confirmed  such  demise  to  the  plaintiff,  and 
required  him  to  attorn  to  him  as  such  mortgagee;  which 
the  plaintiff  did,  and  agreed  to  pay  him  the  arrears  of  rent 
then  due;  but  that,  he  having  neglected  to  pay  the  same, 
and  the  said  D.  T,  and  H.  T.  not  having  any  legal  estate 
in  the  premises,  J.  C,  as  mortgagee,  distrained  on  the 
plaintiff  for  such  arrears;  who,  in  order  to  prevent  his 
goods  from  being  sold  under  the  distress,  necessarily  paid 
such  arrears  to  J*  C,  as  such  mortgagee  ;*  and  so  no  rent 
was  in  arrear  from  the  plaintiff  to  Z>.  T.  and  H.  71  The 
Court  held  this  plea  bad,  on  special  demurrer,  as  it  amount- 
ed in  substance  to  a  plea  of  m /  habuit  in  ienementis*  There, 
the  plaintiff  was  in  possession  under  the  party  who  dis-> 
trained.  The  case  of  Rogers  v.  Pitcher  is  distinguishable 
from  the  present,  as  there  the  plaintiff  did  not  originally 
receive  possession  from  the  avowant.  Here,  the  demise 
by  the  defendant  Doidge,  soon  after  the  death  of  Beare, 
puts  the  plaintiff  in  the  same  situation  as  if  he  had  origin- 
ally received  possession  under  Doidge,  The  plaintiff  not 
only  acknowledged  the  title  o( Doidge  in  the  first  instance, 
but  he  has  continued  to  occupy  for  two  }ears  under  the 
agreement,  without  disputing  it. 

Mr.  Serjeant  Wilde,  in  support  of  bis  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — This  was  an  action  of  re- 
plevin. The  plaintiff,  by  his  plea,  denies  the  holding  un- 
der the  defendant  Doidge.  It  appears  that  the  close,  in 
respect  of  which  the  distress  was  taken,  was  originally  held 
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by  the  plaintiflT,  under  ooe  Beare.   On  the  death  of  Bearer        193(^* 
tke  defendant  Diwfge,  claiming  to  be  entided  to  the  pre-      CRfiooRT 
miaes  as  his  heir-at*lawy  induced  the  plaintiff  to  assent  to       _  <'• 

PoiDOJS* 

become  tenant  of  the  premises  to  him.  The  plaintiff  did 
not  then  know,  the  nature  of  Doidge^s  title.  The  question 
BOW  is,  whether  the  plaintiff  can«  after  what  he  has  dcAie, 
shew  that  Dakfge  is. not  his  landlord.  I  am  of  opinion, 
that,  as  the  plaintiff  did  not  come  in  under  Doidge,  and 
made  the  agreement,  with  him  in  ignorance  of  the  defect 
in  his  title,  he  is  not  thereby  precluded  from  shewing  that 
Difidge  had  nothing  in  the  premises.  It  is  a  general  prin- 
ciple, that  payment  of  rent  by  mistake  will  not  create  the 
relation  of  landlord  and  tenant.  If  authority  were  neces- 
sary, this  point  has  been  expressly  decided  in  Rogers  y. 
Piicier,  which  case  is,  in  all  its  circumstances,  completely 
applicable  to  the  present.  If  a  person  continue  in  posses- 
sion of  premises  which  he  originally  occupied  under  ano* 
ther,  and  a  stranger  afterwards  require  him  to  pay  rent, 
if  he  make  such  payment  by  mistake  or  under  a  misrepre- 
sentation, he  is  not  precluded  from  calling  in  question  the 
right  of  the  party  making  the  demand  on  him.  In  Williams 
▼.  Bartholomew,  Mr.  Justice  BuUer  said  (a),  that,  if  the  te- 
nant could  have  proved  that  his  attcMrnment  proceeded  on 
the  misrepresentation  of  him  who  claimed  as  remainder** 
man,  he  might  have  proved  that  another  was  still  alive  and 
entitled ;  and  Mr.  Justice  Heath  said :  **  Suppose  a  lease 
made,  and  a  person  claim  as  heir-at-law,  to  whom  the  rent 
is  paid,  and  afterwards  the  true  heir-at-law  is  discovered, 
will  it  be  said  that  he  shall  not  recover? "  In  Fenner  v. 
Duplock  and  Another  (6),  it  was  held,  that  payment  of 
rent  by  a  tenant  to  his  landlord,  after  the  title  of  the  lat- 
ter had  expired,  and  after  the  tenant  had  received  notice 
of  an  adverse  claim,  did  not  amount  to  a  virtual  attorn- 

(a)  1  Bo8.  &  Pul.  d28.  (6)  9  B.  Moore,  38;  iS.  C.  2  BiDg.  10. 
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mentt  nor  create  a  new  tenancy,  nor  constitute  an  adinow- 
ledgment  of  a  continuance  of  title  in  the  landlord*  unless* 
at  the  time  of  such  payment*  the  tenant  was  acquainted 
with  the  precise  nature  of  the  adverse  claim*  or  the  grounds 
on  which  his  landlord's  title  had  terminated.  In  Alchome 
?•  GommCf  the  plaintiff  came  in  under  the  person  whose 
title  he  intended  to  dispute.  Here*  the  plaintiff  came  in 
under  JS^ore*  and  not  under  Doidgef  therefore*  he  had  a 
right  to  dispute  the  title  of  the  latter. 


Mr.  Justice  Park.— It  is  a  dear  rule  of  law,  that  a 
tenant  shall  not  dispute  the  title  of  the  landlord  under 
whom  he  holds.  Here*  the  plaintiff  was  let  into  pos- 
session under  a  former  owner;  his  acknowledgment  of 
the  title  of  Doidge  proceeded  either  from  fraud  on  the 
one  side*  or  misapprehension  on  the  other.  The  cases  of 
Rogers  v.  Pitcher ^  and  Fetmer  ▼.  Duplock,  are  precisely 
in  point.  In  Alchormv*  Oamme,  the  tenant  came  in*  in 
the  first  instance*  under  the  landlord  whose  title  he  wished 
to  dispute. 


Mr.  Justice  Burrovgh*  and  Mr.  Justice  Oaseleb*  eon* 
curring — 

Rule  absolute. 


Sprott  r.  Powell  and  Fowler. 


Monday^ 

May  \st,       ^^ 

At  a  ipedai  jPhIS  was  an  action  of  assumpHi,  brought  by  the  plain- 

reioWed,  "that  tiff*  an  attomcy*  against  the  defendants*  two  magistrates 

prefmed™*"'  of  the  county  of  Kent,  to  recover  the  amount  of  his  bill  of 

agdnit  the  pa-  QOfts,  for  defending  a  bill  of  indictment  preferred  against 

TUD  fiwr  non-re-  *  »-» 

pair  of  a  high-     the  inhabitants  of  Speldhurst,  for  not  repairing  a  road. 

way,  should  be 

opposed ;  and 

that  the  surveyors  be  desired  to  take  the  necessary  steps  for  carrying  this  resolution  into  efiect*/* 

— Heldf  that  the  inhabitants  who  had  signed  the  resoludoos  were  not  personally  cispoiislhie  for 

the  costs  of  the  attorney  employed  by  the  sarreyors  for  this  purpose. 
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At  the  trial,  before  the  Lord  Chief  Baron,  at  the  last        1826. 
Assises  at  Maidstone,  the  following  facts  appeared  in  evi- 
dence:-^ 

In  April,  1821,  at  a  special  vestry  holden  for  the  parish 
of  SpeUhmrsif  at  which  the  defendants  and  several  other 
parishioners  were  present,  the  following  resolutions  were 
entered  into; — 

'*  SpelMursi  Parish. — ^At  a  special  vestry  held  in  the 
said  parish,  on  Friday ,  the  27th  April,  1821,  pursuant  to 
public  notice,  for  the  purpose  of  taking  into  consideration 
the  projmety  of  resisting  an  indictment  instituted  against 
the  inhabitants  of  the  said  parish,  to  compel  them  to  re- 
pair a  certain  piece  of  road.     Resolved — 

**  First — ^That  the  above  indictment  be  opposed. 

"  Secondly — ^That  the  surveyors  be  desired  to  take  the 
necessary  steps  for  carrying  the  first  resolution  into  ef- 
fect.'* 

These  resolutions  were  signed  by  the  chairman,  the  two 
defendants,  and  five  other  parishioners  who  attended  the 
vestry ;  but  nothing  was  said  as  to  employing  an  attorney. 
The  plaintiff  was  the  vestry-clerk,  and  was  present  as  such 
at  the  meeting.  The  then  surveyor  of  the  highways,  Ro' 
beri  Fry^  afterwards  gave  the  plaintiff  instructions  to  de- 
fend the  indictment,  which  he  accordingly  did.  In  Octo- 
her,  1824,  he  delivered  his  bill  of  costs,  which  amounted 
to  2924  19^.  7</.,  to  the  then  surveyor,  James  Richardson. 
This  bill  was  headed — **  The  Surveyors  of  the  parish  of 
Speldhursi,  debtors  to  Walter  Sprott.**  Richardson,  the 
surveyor,  refusing  to  pay  this  demand,  the  plaintiff  com- 
menced the  present  action. 

It  was  contended,  on  the  part  of  the  defendants,  that, 
by  signing  the  resolutions  entered  into  at  the  vestry,  they 
had  incurred  no  personal  liability;  and  that  the  surveyor 
of  the  highways  for  the  time  being  was  the  person  re- 
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sponsible,  he  being  empowered  to  ruse  money  for  sach 
purposes,  by  a  rate  on  the  inhabitants,  according  to  the 
mode  pointed  out  by  the  statute  13  Geo.  3,  c.  78,  s. 
65  (a). 

The  Lord  Chief  Baron  refused  to  nonsuit  the  plaintiff, 
but  said,  that,  as  the  case  raised  a  question  of  consider* 
able  importance,  he  would  reserve  it  for  the  consideration 
of  the  Court.  His  Lordship  referred  to  the  case  of  Hig' 
gins  V.  Livingston  (6),  argued  in  the  House  of  Lords,  on 
an  appeal  from  the  Court  of  Session  in  Scotland,  on  the 
construction.of  a  turnpike-act;  where  trustees,  appointed 
with  the  usual  powers,  borrowed  money  on  their  own  se- 
curity, and,  in  an  action  brought  by  one  for  contribution, 
it  was  held  that  each  trustee  was  personally  liable. 

The  Jury,  under  his  Lordship's  direction,  returned  a 
verdict  for  the  plaintiff,  for  the  amount  of  his  bill. 

• 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  upon  the  point  reserved.  He  cited  the 
cases  of  Lanchester  v«    Tricker{c),  and  Lanchester  v. 


(a)  By  which  it  is  enacted — 
'<  That,  if  the  inhabitants  of  any 
parish,  township,  or  place,  shall 
agree,  at  a  vestry  or  public  meet^ 
ing,  to  prosecute  any  person  by 
indictment,  for  not  repairing  any 
highway  within  such  parish,  town- 
ship, or  place,  which  they  appre- 
hend such  person  was  obliged  by 
law  to  repair ;  or  for  committing 
any  nuisance  upon  any  highways ; 
or  shall  agree  at  such  vestry  meet- 
ing to  defend  any  indictment  or 
presentment  pre/erred  against  any 
such  parish,  township,  or  place ;  it 
shall  and  may  be  lawful  for  the 
surveyor  of  suchparish,  township, 
or  place,  to  charge  in  his  account 


the  reasonable  expenses  incurred 
in  carrying  on  or  defending  sudi 
respective  prosecutions,  after  the 
same  shall  have  been  agreed  to  by 
such  inhabitants  at  a  vestry  or 
public  meeting,  or  allowed  by  a 
Justice  of  the  Peace  vrithtn  the  li- 
mit where  such  highway  diall  be; 
which  expenses,  when.so  agreed 
to  or  allowed,  shall  be  paid  by 
such  parish,  township,  or  place, 
out  of  the  fines,  forfeitures,  com- 
positions, payments,  and  assess- 
ments, authorised  to  be  collected 
and  raised  by  virtue  of  this  act." 

(b)  Not  reported. 

(c)  8  B.  Moore,  20;  S.  C.  1 
Bing.  201.    . 


IN  THK  SEVENTH  YEAR  OF  OEO.  IV.  401 

Frewer  (a) ;  in  the  latter  of  which  it  was  held,  that  a  pa-  1826. 
rishioDer,  by  attending  a  vestry  meeting,  and  signing  an 
order  for  the  repairs  of  the  church,  does  not  become  per- 
sonally or  individually  liable.  There,  the  plaintiff,  who 
was  one  of  the  churchwardens,  and  had,  in  that  character 
been  sued  by  the  tradesmen  employed  by  him  to  do  the 
repairs,  sought  to  recover  from  the  defendant,  who  was 
one  of  twenty  parishioners  that  had  attended  the  vestry, 
and  signed  the  order,  a  proportionate  part  of  the  sum  that 
he  had  been  obliged  to  pay ;  and  Lord  Chiief  Justice  Best 
said  (6):  "  The  repairs  were  not  to  be  paid  for  by  the 
persons  signing  the  order,  but  as  pointed  out  by  law,  viz. 
by  a  rate  on  all  the  parishioners  who  were  chargeable; 
and  the  personal  liability  of  those  who  went  to  the  vestry, 
<;annot  be  implied  from  their  mere  attendance  there,  but 
only  as  being  liable  to  the  rate  to  be  imposed  on  them 
thereafter,  and  to  which  all  the  parishioners  who  were 
rateable  were  equally  liable  to  contribute," 

Mr.  Serjeant  Bosanquet,  and  Mr.  Serjeant  Wilde,  now 
shewed  cause. — On  principle  and  authority^  the  plaintiff  is 
clearly  entitled  to  retain  his  verdict.  The  relative  situa- 
tions of  the  parties  are  these :  The  plaintiff  was  the  vestry- 
clerk  of  Speldhurst  parish ;  the  defendants  attended  as 
inhabitants  at  a  vestry  meeting.  At  that  vestry,  resolu- 
tions were  entered  into,  and  signed  by  the  defendants, 
authorizing  the  surveyors  of  the  parish  to  take  the  neces- 
sary steps  to  defend  an  indictment  preferred  against  the 
parish  for  the  non-repair  of  a  highway.  The  plaintiff  was 
accordingly  employed  by  one  of  the  surveyors,  to  carry 
into  effect  the  resolutions  of  the  vestry ;  and,  although  the 
name  of  the  plaintiff  was  not  expressly  mentioned  in  the 
resolutions,  as  the  party  to  whom  the  matter  was  to  be 

(a)  9  B.  Moore,  6iB8;  S.  C.  2  Bing.  361.  (6)  9  B.  Moore,  692. 
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1896.  entrusted,  yet  the  finding  of  the  Jury  places  him  in  the 
same  situation  as  if  he  had  actually  been  retained  by  the 
▼estry.  The  persons  who  attended  diis  vestry  are  not  to 
be  considered  as  standing  in  the  situation  of  mere  public 
trustees*  but  as  being  individually  liable  to  contribute  to 
the  repairs  of  the  road;  which  liability  they  sought  to 
evade.  Those  who  take  upon  themselves  to  authorize  Ae 
contracting  of  an  expense*  should  see  that  they  have  in 
their  hands  funds  wherewith  to  defray  that  expense;  or, 
at  all  events*  that  they  h&ve  the  means  of  obtaining  them. 
If  they  direct  a  party  to  do  certain  acts*  and  he  does  them* 
thereby  incurring  charges*  he  must  necessarily  look  to 
them  to  reimburse  him.  This  is  a  far  stronger  case  than 
that  of  trustees  of  roads  or  of  navigations*  appointed  under 
acts  of  Parliament*  who  have  no  interest  in  die  subject- 
matter  ;  and  yet*  if  they  give  an  order  in  their  public  chax^ 
-acter  of  trustees*  unquestionably*  they  are  personally  lia- 
ble to  the  individual  they  employ.  The  cases  of  Lanche^ 
ier  V.  Tricker,  and  LancheMter  v.  Frewer^  stand  on  grounds 
very  different  from  the  i^resent*  The  plaintiff*  In  those 
cases*  was  one  of  the  churchwardens  of  the  parish  of  St. 
JameSi  Bury  St.  Edmonds.  At  a  meeting  of  the  vestry* 
it  was  resolved*  that  certain  repairs  should  be  done  to  the 
tower  of  the  parish  church*  The  repairs  were  accordingly 
done*  and  the  plaintiff  was  sued  by  the  persons  he  had 
emjJoyed  to  do  the  work*  and  eventually  was  compelled 
^to  pay  their  demands.  He  afterwards  sued  his  co«43hiu€h« 
warden  (the  defendant  in  the  first  action)*  and  recovered 
against  him  one  half  of  the  amoimt.  He  then  sued  the 
defendant  in  the  second  action*  to  recover  a  further  pro- 
portionate part  from  him*  he  being  one  of  the  persons  who 
had  signed  the  resolutions  at  the  vestry.  The  CpurtheU* 
that  the  defimdant  wfu  not  liable  to  contribute  to  the  le- 
pains;  but  that  it  was  the  duty  of  the  churchwardens  to 
impose  a  rate  upon  the  parishioners  for  that  purpose. 
There*  it  was  properly  the  business  of  the  churchwardens 
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lo  employ  the  artificers  in  doing  the  necessary  repairs*  1826. 
Here,  the  surveyor  was  the  mere  agent  of  the  vestry^  by 
whose  resolution  he  was  directed  to  take  all  necessary 
s&ps  in  the  opposing  the  indictment.  It  was  the  business 
of  the  vestry  to  retain  an  attorney,  and  they  authoriEed 
the  surveyor  to  do  so.  In  Horshp  v.  Bell  (a),  a  bill  was 
filed  by  the  undertaker  of  a  navigation  in  Yorkshire, 
against  the  commissioners  named  in  the  act  of  Parliament 
by  which  the  concern  was  regutated,  who  had  signed  se- 
veral orders.  Three  questions  were  raised — First,  whe- 
ther the  defendants  were  personally  liable — they  contend- 
ing that  Ihey  were  merely  exercising  a  public  trust>  and 
that  the  credit  was  given  to  the  undertaking  itself,  not  to 
them  personally)  and,  therefore^  that  the  remedy  was  on- 
ly ill  rem — Secondly ,  whether  all  who  had  been  present 
at  any  of  the  meetings,  aqd  had  signed  some,  but  not  all 
of  the  orders,  were  liable  as  to  all  the  orders,  or  only  as  to 
those  which  they  had  respectively  signed — Tkirdljf,  whe- 
ther the  plaintiff's  remedy  was  in  equity,  or  only  at  com- 
mon law.  The  Lord  Chancellor,  constderii^  the  case  one 
of  novelty  and  importance,  was  assisted  by  Mr*  Justice 
Gould  and  Mr.  Justice  Aehhurst,  the  latter  of  whom 
said:  "  The  principal  question  is,  whether  the  defendants 
are  liable  in  their  private  capacities,  or  the  plaintiff  has 
given  credit  to  the  fund.  I  think  the  defendants  are  per* 
eonaUy  liable;  it  would  be  hard  that  the  plaintiffs  who 
has  done  the  work  at  a  reasonable  price,  without  any  ex- 
traordinary profit,  should  have  no'  remedy.*'  So,  in  Ea- 
Urn  V.  Bell  (6),  by  an  indosure-act,  the  commissioners  were 
empowered  to  make  a  rate  to  defray  the  expenses  of  pass- 
ing and  executing  the  act;  and  it  was  enacted,  that  per- 
sona advancing  money  should  be  repaid  out  of  the  first 
money  raised  by  the  commissioners;  expenses  were  incur- 
red in  the  execution  of  the  act,  before  any  rate  was  made; 

(a)  1  Brown's  Ch.  Gas.  101,  n.  (h)  6  Bum.  ^i  Aid.  34. 
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to  defray  .these  expenses,  the  commissioners  gave  drafts 
upon  their  bankers,  requiring  them  to  pay  the  sums  there- 
in mentioned  *'  on  account  of  the  pnblic  drainage,  and  to 
place  the  same  to  their  account,  as  commissioners ;  **  the 
bankers,  during  a  period  of  six  years,  continued  to  ad« 
vance  considerable  sums  by  paying  these  drafts — it  was 
hdd,  that  the  commissioners  were  personally  responsible 
to.  the  bankers  for  the  drafts  so  made  (a).  Lord  Chief 
Justice  AbboH  there  said  (6):  *'  Upon  principle,  as  well  as 
upon  the  authority  of  the  case  of  Hartley  v.  Bett,  I  am  clear- 
ly of  opinion,  that  the  commissioners  in  this  case  were  per- 
sonally liable;"  and  Mr.  Justice  Bay  ley  said(c):  ''The 
form  of  the  dmh  is,  *  to  pay  A.  B.,  or  bearer,  on  account  of 
the  public  drainage.*  The  persons,  therefore,  who  signed 
that  order,  assert  that  the  money  is  to  be  applied  to  the 
purpose  of  the  public  drainage.  •  The  draft  then  goes  on, 
'  and  place  the  same  to  our  account,  as  commissioners  of 
the  inclosure-act.*  Therefore,  the  money  is  to  be  placed 
to  th^  debit  in  the  account  which  they  have  as  comnns- 
sionera.  It  does-  not  say,  •*  place  the  same  to  the  account 
of  thd  inclosure; '  but,  '  to  our  account  as  commissioners.* 
Now,  the  defendants  must  hare  known  what  they  had 
collected,  and  what  means  they  had  of  collecting  more; 
and  they  ought  to  have  taken  care,  before  they  drew 
draftsy  that  they  had  money  to  reimburse  the  persons  who 
advanced  money  on  those  drafts."    So,  here,  the  vestry- 


(a)  By  an  act  of  Parliament  for 
the  establishment  of  a  market, 
and  the  repair  of  roads,  in  the 
toivn'of  Bbgnor,  in  Sussex,  the  ex- 
penses attending  the  passing  of 
the  act  were  directed  to  be  paid 
out  of  the  tolls  raised  or  levied^  or 
to  be  raised  or  levied,  under  it. 
The  attorney  who  procured  the 
act,  sued  the  clerk  to  the  commis- 
sioners  named  therein,  for  the 


amount  of  his  bill — ^it  was  held, 
that,  to  endtle  him  to  recover,  he 
was  bound  to  shew  that  there  were 
in  the  hands  of  the  commissioners, 
fimds  which  had  been  raised  or  le- 
vied by  tolls,  or  otherwise,  tofl^ 
dent  to  satisfy  his  deniaod.  An^ 
drewsY.  Dally,  1  Moore  £c  Pkyne» 
490. 

{b)  5  Barn.  &  Aid.  40. 

(c)  lb.  41. 
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men,  before  they  signed  the  resolutions,  should  have  known  1826. 
whether  they  had  the  means  of  defraying  the  expenses  of 
the  person  they  employed.  It  was  no  part  of  the  duty  of 
the  surveyor,  to  defend  the  indictment:  in  carrying  into 
effect  the  resolutions  of  the  vestry,  by  appointing  an  at- 
torney .to  conduct  the  defence,  he  was  not  acting  in  the 
character  of  surveyor,  but  merely  in  his  individual  capa- 
ci^,  as  agent  for  the  vestry.  Trustees  or  commissioners 
under  canal  or  turnpike-acts,  and  the  like,  may  certainly 
contract  in  such  a  manner  as  to  exclude  any.  personal  lia- 
bility ;  but  then  it  is  incumbent  on  them  expressly  to  do 
so.  The  only  case  that  forms  an  exception  to  this,  is  that 
of  an  officer  who  gives  orders  for  regimental  supplies. 
The  plaintiff,  unless  he  can  recover  against  the  defend- 
ants, has  no  remedy  against  any  one.  The  surveyor,  by 
whom  he  was  employed,  merely  acted  as  the  agent  of  the 
inhabitants  assembled  in  vestry.  Those,  therefore,  who 
wese  present  at  the  vestry  were  the  real  parties  employing 
the  plaintiff,  and  the  parties  who  ought  to  be  responsible. 
The  proceedings  incident  to  the  indictment  continued  for 
three  years.  The  surveyors  are  appointed  annually.  The 
plaintiff  could  not  apportion  his  charge.  In  a  case  of 
Brook  r,  Guesi,  tried  before  Lord  Chief  Justice  ^Mof^, 
at  the  Siqfford  Summer  Assizes,  in  1825,  his  Lordship 
held  a  churchwarden  personally  responsible  to  an  indivi- 
dual whom  he  had  employed  to  draw  plans  of  a  church  for 
the  inspection  of  the  commissioners  for  building  new 
churches,  under  the  statute  58  Geo.  3,  c.  41 . 

Mr.  Serjeant  Taddy,  in  support  of  his  rule. — Persons 
who  attend  vestries  for  a  given  purpose  known  to  the  law, 
and  which  the  vestry  is  competent  to  discharge,  do  not 
contract  individually.  The  plaintiff  was  not  employed  by 
the  vestry,  but  by  the  surveyor.  This  case  is  different 
from  that  of  commissioners  or  trustees  under  indosure* 
navigation,  or  turnpike-acts,  who  are  voluntarily  appoint- 
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182G.  edy  and  are  the  penobs  who  give  directiona;  Aey  are 
acdng  for  particubr  purposes,  and  not  in  the  diBdmrge 
of  any  public  dutyi  or  tm  belonging  to  a  pnbUo  body  known 
to  the  law.  The  vestry,  by  the  common  Uw^  represents 
the  whole  parish.  A  vestry-mian  who  concurs  in  a  reso* 
lution,  does  not  thereby  become  personally  liaUe.  The 
eases  of  Lanchesier  v.  TVicker,  and  LaneheHer  v.  Frewer^ 
are  decisive  upon  this  point.  The  reeoluticxi  in  queaties 
was  a  general  resolution,  applicable  to  the  general  afiira 
of  the  paridi.  Personal  liability  was  not  eontemplated. 
The  attending  at  vestries  is  a  public  duty;  the  cireimi* 
stance  of  a  vestry  meeting  for  public  purposes,  excludes 
the  idea  of  such  a  responsibility  attaching  to  the  indivi* 
duals  composing  it.  Were  it  otherwise,  none  would  attoid 
vestries.  In  Brook  v.  Guesi^  the  order  was  given  by  the 
churchwarden  personally,  and  was  totally  unconnected 
with  any  public  duty:  that  was  the  ground  of  the  deci- 
sion. Here,  it  was  in  the  discretion  of  the  surveyor  to 
appoint  an  attorney  or  not.  The  defendants  never  inter* 
fared  in  ihe  business,  further  than  signing  the  resolutions. 
The  plaintiff  himself  recognised  the  surveyor  as  the  per- 
son by  whom  he  had  been  employed ;  for,  ins  bill  was,  in 
the  first  instance,  sent  in  to  him. 

Lord  Chief  Justice  Best. — I  do  not  mean  to  questioB 
the  propriety  of  any  of  the  decisions  to  which  we  have 
been  referred.  I  fiilly  acquiesce  in  them ;  but  I  ap  dead- 
ly of  opinion  that  they  have  nothing  to  do  with  this  case. 
In  all  those  cited  for  the  plaintiff,  the  commissioners  volun- 
tarily became  such;  they  put  themselves  forward.  They 
.  stand  in  a  very  different  situation  from  inhabitants  of  a 
parish  concurring  in  acts  done  by  the  parishioners  Id  ves- 
try assembled.  As  to  their  liability  to  the  repairs  of 
highways,  their  case  is  materially  distinguishable  from  that 
of  commissioners  under  turnpike-acts,  who  have  power  to 
raise  tolls,  and  thereby  reimburse  themselves  for  any  ne« 
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cessary  outlay.    I  agree  with  the  opinion  expressed  by        1826. 
Lord  Thwrhw  in  Horiley  v.  Beli — ^*  Who  would  make 
a  contract  on  the  credit  of  tollsj  which  it  is  in  the  power 
of  the  commissioners  to  raise  or  not  at  pleasure?    Then, 
upon  whose  credit  must  the  contract  be  ?  Certainly  that  of 
the  commissioners  who  act.   It  is  their  fault,  if  they  enter 
into  contracts,  when  they  have  not  money  to  answer  them* 
They  have  made  themselves  liable  by  their  own  acts."    It 
would  be  unjust  in  such  a  case  to  allow  these  commission- 
ers to  turn  round  and  say  that  they  have  no  funds,  when 
the  money  or  goods  were  furnished  to  them  upon  the 
faith  of  their    possessing  funds,   or  the  means  of  ac« 
quiring  them.    The  only  excepted  instance  that  I  am 
aware  of,  is  that  of  a  corporation.    The  case  put  by  my 
brother  Wilde^  of  an  officer  giving  orders  for  supplies  for 
his  regiment,  involves  altogether  a  difierent  principle;  he 
is  known  to  contract  only  as  a  government  agent.    In 
Higgim  V.  lAving^ian,  the  parties  sought  to  be  charged 
were  commissioners  under  a  turnpike-act,  who  were  in- 
vested with  the  usual  powers  for. making  contracts,  raising 
tolb,  and  borrowing  money  for  the  purposes  of  the  act; 
and  they  had  the  means  of  reimbursing  themselves  for  any 
liability  that  they  might  incur.    How  are  vestry-men  to 
reimburse  or  indemnify  themselves?  In  Brook  v.  Guesif 
the  defendant  was  churchwarden^  and,  as  such,  might 
have  imposed  a  rate  on  the  parishioners  for  any  expense 
necessarily  incurred  by  him  in  his  official  capacity.    In 
Lanchester  v.  Trieker,  several  parishioners  attended  at  a 
vestry,  and  signed  resolutions  authorizing  the  church- 
wardens to  cause  the  tower  of  the  parish  church  to  be 
repaired;  the  repairs  were  done;  a  rate  was  made  by  the 
churchwardens  to  defray  the  expenses;  this  rate  was,  on 
appeal,  quashed;  pending  the  appeal,  the  plaintiff,  one  of 
the  churchwardens,  was  sued  by  the   tradesmen,  and 
eventually  obliged  to  pay  the  whole  charge  for  the  work 
done;  he  thereupon  sued  his  co-churchwarden  for  con- 
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1826.^  tributioD;  the  defendant  pleaded  in  abatement,  the  non- 
joinder of  those  parishionerft  who  attended  the  meetmg 
and  signed  the  resolution — the  Coiirt  held  the  plea  bad, 
and  said  (a):  ''If  the  doctrme  contended  for  were  sane- 
tionedy  it  would  have  the  effect  of  rendering  every  parish- 
ioner liable ;  in  which  case,  it  would  be  necessary  that  aO 
should  be  joined  in  the  action.  The  persons  who  attend- 
ed and  signed  the  orders  of  vestry,  acted  merely  as  ves- 
try-men, andaffiiced  their  signatures  in  that  character  only, 
without  any  intention  to  render  themselves  individually 
or  personally  liable."  The  plaintiff  recovered  in  that  ac- 
tion one  half  of  the  amount  which  he  had  been  called  up 
on  to  pay.  He  afterwards  brought  an  action  (Lanchesier 
y.  Frewer)  against  one  of  the  individuals  who  had  signed 
the  resolution  at  the  vestry,  for  a  further  proportionate 
part  of  the  expense;  but  the  Court  held,  that  the  de- 
fendant's having  signed  the  resolution  did  not  render  him 
person)ally  liable  for  any  part  of  the  consequent  expenses. 
The  case  of  Eaton  v.  Belly  was  decided  on  the  same  prin- 
ciple. It  was  there  holden,  that  commissioners  under  an 
inclo&rure-act,  by  which  they  were  empowered  to  make  a  rate 
for  defraying  the  expenses  of  executing  the  act,  were  liable 
tb  their  bankers  for  advances  made  in  respect  of  die  in- 
ckMure.  Mr.  Justice  Bayley  said  {b)i  ** The  defendants 
miMfi  hiftve  known  what  they  had  collected,  and  what 
means  they  had  of  collecting  more;  and  they  ought  Co  have 
taken  care,  before  they  drew  drafts,  that  they  had  money 
to  reimburse  the  persons  who  advanced  money  on  those 
drafts.''  In  that  case,  the  defendants  were  held  to  be  an- 
swcffable,  on  the  ground  that  they  had  povcer  to  raise 
money  by  making  rates,  and  thereby  to  reimburse  them- 
selves. Here,  the  defendants  have  no  such  power.  This 
is  not  at  all  like  the  case  of  a  party  voluntarily  accepting 
a  commkttion  to  do  certain  acts,  accompanied  with  a  power 

(a)  8  B.  Moore,  22.  {b)  5  Bam.  St  Aid,  4 1 . 
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to  levy  nteu  or  tolki  by  way  of  indemnity.  The  defend-  1826: 
ants  merely  attended  a  vestry.  The  individuals  conqpos- 
ing  that  vestry  did  not  employ  the  plaintiff;  but  they  de<- 
sired  the  surveyor  of  the  highways  to  do  that  which  form- 
ed  part  of  his  duty.  If  the  surveyor  had  proceeded  ac- 
oording  to  the  directions  of  the  66th  section  of  the  statute 
(13  Geo.  S,  c.  78)y  his  expenses  would  have  been  allowed, 
and  paid  in  the  manner  thereby  directed;  that  is,  ''out 
of  the  finesi  forfeitures,  compositionsj  payments,  and  as- 
sessments authorized  to  be  collected  and  raised  by  virtue 
of  the  act.**  The  vestry  are  not  to  undertake  the  prose- 
cution or  defence  of  indictments,  but  only  to  put  the  surr 
veyor  in  motion.  That  is  aU  that  these  defendants  have 
done.  There  is  nothing  to  shew  a  personal  undertaking 
by  the  defendants,  or  by  the  other  parties  who  attended 
the  vestry,  to  pay.  All  that  the  vestry  had  to  do,  was,  to 
call  upon  the  surveyor  to  do  his  duty,  and  to  examine  :tlfe 
charges  in  his  accounts,  and  approve  them  if  found  rea- 
sonable. Besides,  it  appears  that' this  indictment  was  in 
progress  for  three  or  four  years.  Therefore,  if  the  law 
was  as  is  contended  for  on  the  part  of  the  plaiqtifl^  every 
inhabitant  of  a  parish  would  be  placed  in  this  situation — 
if  he  attended  at  a  vestry,  and  signed  resdutiqns  at  such 
vestry,  directing  certain  acts  to  be  done,  and,  soon  after, 
ceased  to  be  an  inhabitant,  and  retired  to  a  distant  part» 
he  might  be  called  upon,  years  afterwards,  to  contribute 
towards  expenses  incurred  in  the  prosecution  of  that  over 
which  he  had  no  control,  from  which  he  derived  no  be- 
m^fity.and  for  which  he  had  no  power  to  reimburse  him^ 
s^lf  out  <tf  any  parochial  fund,  or  fate.  The  plaintiff 
should  have  delivered  bis  bill  (which  it  appears  amounted 
to  iipwards  of  290/.)  from  time  to  time,  as  the  business 
proceeded,  in  order  that  the  perish  might  be  enabled  to 
judge  whether  or  not  it  would  be  advisable  to  defend  at 
so  great  an  expense.  This  they  would  have  been  enabled 
to  do,  if  the  plaintiff  had  made  application  to  the  surveyor 
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1826.  within  a  reasonaUe  time.  An  equal  raCe  might  then  havt 
been  assessed  upon  each  inhabitant.  **  If  (as  I  said  in 
JLancheater  v.  Freioer)  we  were  to  hold,  thai  the  present 
action  could  be  maintained,  it  would  establish  this  princi^ 
pie,  t;ja.  that,  if  a  parishioner  attends  a  irestry  meetingi 
and  signs  an  order  for  tiie  repairs  of  his  church  (or  for 
any  odier  purpose),  although  he  has  no  intention  of  con* 
Iracting  any  personal  liability,  or  rendering  himself  re* 
sponsible  with  others  who  might  attend  at  such  restryi 
still  that  he  would  be  liable  to  pay.  If  that  were  law,  it 
would  produce  the  greatest  injustice,  inasmuch  as  all  pre* 
sent  would  be  liable  to  contribute  alike;  and  a  person 
who  had  but  five  pounds  a-year  in  the  parish,  might  be 
called  on  to  pay  as  much  as  a  man  who  had  a  thousand ;  and 
but  few  would  be  found  to  attend  vestry  meetings,  if  fiiey 
were  to  be  subjected  to  such  a  responsibility/' 

As,  therefore,  the  act  of  these  defendants,  in  attending 
the  vestry,  and  signing  the  resolutions  there  entered  into, 
does  not  amount  to  an  undertaking  to  make  themselves 
personally  responsible,  but  was  merely  done  for  the  pur- 
pose of  putting  the  surveyor  in  motion;  and,  bM  thft  c<m- 
tract  entered  into  with  the  plaintiff,  was  etitered  into  only 
by  the  surveyor,  who  ought  to  have  paid  the  plamtiff's 
bill,  and  might  )utve  procured  a  rate  to  be  made  to  reim* 
burse  him,  I  am  of  opinion  that  this  action  is  not  main- 
tainable. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  If,  as 
my  Lord  Chief  Justice  has  observed,  attending  at  a  vestiy 
made  a  parishioner  liable  for  all  acts  done  thellsat,  no  in- 
habitant of  respectability  would  attend;  and  the  eonse^ 
qnence  would  be,  that  the  business  of  the  parish  would 
fall  into  inferior  and  irresponsible  hands.  The  statute 
seems  to  me  to  decide  the  question.  The  66th  section 
provides,  **  that,  if  the  inhabitants  of  any  parish,  town* 
ship,  or  place,  shall  agree,  at  a  vestry  or  public  meeting, 


IN  THE  SEVENTH  YEAR  OF  OEO.  lY.  41 1 

to  jproaecute  any  person,  by  indictment,  for  hot  repairing  1826. 
any  highway  within  such  parish,  township,  or  place,  which 
they  apprehend  such  person  was  obliged  by  law  to  repair, 
or  for  committiDg  any  nuisance  upon  any  highway;  or 
shall  agree,  at  such  vestry  neeting,  to  defend  any  indict- 
ment or  presentment  preferred  against  any  such  parish, 
township,  or  plaoe,  it  shall  and  may  be  lawful  for  the  mr- 
neyor  of  $uch  parish,  township,  or  jdace^  io  charge  in  hie 
aeoouiU  the  reaeonahie  expenses  incurred  in  carrying  on 
or  defending  sueh  respective  prosecutions.*'  The  plain- 
tiff was  employed  by  the  surveyor;  he  should  have  de- 
livered him  his  bill  de  anno  in  ammm,  in  order  that  the 
surveyor,  who  is  an  annual  officer,  might  charge  the  same 
in  his  accounts  with  the  parish,  and  procure  its  allowance. 
If  the  bill  had  been  delivered  yearly,  the  surveyor  would 
then  have  had  the  means  of  obtaining  it  from  the  vestry, 
or,  in  case  th^  refused  to  agree  to  his  account,  by  the 
allowance  of  a  Justice  of  the  Peace.  The  cases  cited  for 
the  plaintiff  are  distinguishable  from  this ;  for,  commis- 
sioners and  trustees  under  acts  of  Parliament  obtained  for 
private  or  local  purposes,  act  voluntarily,  and  have  the 
mean^  of  relieving  themselves  from  aU  responsibility.  In 
Higgins  V.  Livingston,  the  commissioners  entered  into  per- 
sonal contracts,  and  they  were  therefore  held  liable  to  such 
eontracts  as  they  had  actually  signed.  That  j  udgment  was 
affirmed  in  the  House  of  Lords.  In  Brook  v.  Guest,  the 
defendant,  a  churchwarden,  was  held  personally  liable  for 
the  expense  of  plans  procured  by  him,  of  his  own  accord,  for 
the  purpose  of  laying  before  the  commissioners  for  building 
additional  churches,  under  the  58  Geo.  3,  c  65.  The  oases 
of  Lanchester  v.  Trieker  and  Lanchester  v.  Frewer  do  not, 
in  thdr  circumstances,  •  altogether  apply;  but  the  general 
principle  there  laid  down,  that  the  mere  act  of  a  parish- 
ioner assenting  to  a  resolution  entered  into  at  a  vestry, 
doM  not  create  a  personal  liability,  does  apply  in  the 
present  case. 
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1826.  Mr.  Justice  Buehouoh. — ^If  the  Lord  Chief  Baron  had 

been  acquainted  with  the  mode  of  conducting  parish  af* 
fairs,  he  would  have  felt  no  difficulty  in  this  case. .  The 
surveyor  is  an  annual  officer;  each  surveyor  makes.anite 
to  cover  the  charges  incurred  by  him  during  the.  time. he 
is  in  office.  The  plaintiff,  who  it  appears  was  the  vestry- 
clerk,  must  have  been  aware  of  this,  and  he  ought  at  least 
to  have  delivered  his  bill  within  each  year,  in  order  that 
each  succeeding  surveyor  might  charge  his  proportion  of 
it  in  his  accounts  of  the  current  year;  and  thus  die  bur- 
then would  have  been  imposed  upon  those  who  were  in- 
terested in  the  matter,  viz.  the  inhabitants  for  the  tin^e 
being.  The  statute  has  pointed  out  the  course  to  be 
pursued.  None  of  the  cases  that  have  been  cited,  have, 
in  my  opinion,  any  bearing  upon  this;  nor,  indeed,  can 
any  case  apply;  for,  this  depends  upon  its  own  special 
circumstances.  There  was  no  promise,  either  express  or 
implied,  to  render  the  defendants  liable.  If  even  the  sur- 
veyor had  paid  the  money  himself,  he  could  not  have  sued 
them  for  it;  but  could  only  reimburse  himself  by  means  of 
a  rate  assessed  upon  the  whole  parish.  If  the  cause  had 
been  tried  before  ine,  I  should,  without  hesitation,  have 
nonsuited  the  plaintiff. 

Mr.  Justice  Gaselee. — I  concur  with  the  rest  of  die 
Court  in  thinking  that  the  rule  for  entering  a  nonsuit  fai 
this  case  should  be  made  absolute.  The  cases  cited  do 
not  apply.  It  is  unnecessary  here  to  consider  what  wouM 
have  been  the  consequence,  if  the  defendants  and  the 
other  vestry-men  had  signed  an  order  directing  a  stranger 
to  do  particular  work.  This  plaintiff  was  no  stranger. 
The  defendants  did  not  direct  or  audiori^e  him  to  do  any 
act.  They  merely  attended  at  a  meeting  of  the  vestry, 
called  for  the  purpose  of  taking  .into  consideration  the 
propriety  of  defending  an  indictment  that  hod  been  pre- 
ferred against  the  parish  for  the  non-repair  of  a  highway; 
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and,  it  beiti^  resolved  to  defend  it,  they  signed  resolu-         IB26. 
tions  to  timt  effect,  and  directed  their  surveyor  to  take 
tihe  necessary  steps.    This  was  the  proper  Course.    There 
is  no  ground  for  saying  that  the  defendants  have  incurred 
any  personal  liability. 

Rule  absolute. 


Twiss,  Assignee  of  Wrago,  an  Insolvent  Debtor,  r. 

White,  Gent.,  one  &c.  jifay  2m/. 

This  was  an  action  of  assumpsit,  by  the  assignee  of  the  ^.  agreed  with 
estate  and  eflects  of  one  Wragg^  an  insolvent  debtor,  tor  of  a  copyhold 
money  had  and  received  by  the  defendant  to  the  use  of  hl!d  previously, 
the  insolvent  before,  and  of  the  plaintiff*,  as  assignee,  after  ^y  "**?'^*Ji^" 
his  discharge.  c,   A.  was  af- 

The  defendant  pleaded  non  assumpsit,  and  a  set-off*.        ed,  and  dis- 
The  cause  was  tried  before  Mr.  Justice  Holroyd,  at  the  J^eT^wWent' 
last  Assizes  for  Cambridge.    The  evidence  was  as  fol-  Debtors'  Act. 

Subsequently  to 
lows: —  ^.'s  discharge, 

In  May.  182g,  the  defendant  was  employed  by  Wragg  ^^d^^^T 
to  sell  certain  estates  in  Cambridgeshire ,  by  public  auc-  ^-  suirendcred 
tion.     On  the  30th  of  that  month,  the  estates  were  put  to  J.,  who  tm- 
up;  but  part  of  them  only  was  sold.     On  the  15th  June  rendered  to  iff., 
following,  a  person  named  Clear  entered  into  an  agree-  J{|*  J"^|^"YJ 
ment  with  Wragg  for  the  purchase  of  certain  copyhold  tion-money  be- 
prem^eSf  part  of  the  property  which  remained  unsold*  defendant,  the 
On  the  28th  July,  Wragg  was  arrested,  and,  on  the  12tb  S  wTomhe  had 
December,  obtained  his  discharge  under  the  Insolvent  g»yen  a  bond  for 

'  ^  ...  *"*•»  "^"^  money 

Debljors*  Act.     Whilst  Wragg  was  in  prison,  it  was  dis-  borrowed, 
covered  that  the  copyhold  property,  which  be  had  agreed  with  the  amount 

of  the  bill  of 
costs  due  to  him 
Iron  A.,  it  was  agreed  be  should  retain  ont  of  the  produce  of  the  estate.  The  assignee  of  ^.  sued 
the  defendant  for  the  amount  received  by  him,  as  money  had  and  received  to  his  use; — Held,  that, 
although  the  legol  estate  in  the  copyhold  was  not  in  the  insolvent  at  the  time  of  his  discharge,  by 
reason  of  the  erroneous  surrender  to  C,  he  had  still  such  an  equiiabU  interest  in  it  as  would  pass 
by  theatagnment: — Held  alao,  that  the  defendant  had  an  equitable  lien  on  the  purchase-money 
in  his  hands,  for  the  amount  of  the  bond  given  to  him  by  the  insolvent,  and  also  for  his  bill  of  costs. 

VOL.  XI.  E  E 
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1826.  to  sell  to  Clear,  had,  by  mistake,  been  included  in  a  con- 
reyance  of  some  other  premises  to  the  trustees  of  Lord 
Hardwicke,  in  1807.  On  the  30th  December,  18S2,  the 
trustees  surrendered  the  premises  in  question  to  Wragg, 
who,  on  the  same  day,  surrendered  to  Clear,  in  consider- 
ation of  9IS0L,  which  was  paid  to  the  defendant,  on  ac- 
count of  Wragg,  on  the  following  day. 

The  defendant  claimed  a  right  of  lien,  or  a  set-oflT, 
against  the  sum  so  paid  to  him  by  Clear,  on  account  of  a  bill 
of  costs  for  111/.  18t.  \0d,,  for  business  done  for  Wragg, 
principally  in  the  effecting  the  transfer  of  this  property; 
and  also,  for  a  debt  of  40/.  due  to  him  from  Wragg,  on  a 
bond  dated  the  18th  May,  1822;  both  which  sums,  it  had 
been  agreed  between  the  defendant  and  Wragg,  before 
the  arrest  of  the  latter,  should  be  retained  by  the  defend- 
ant out  of  the  consideration-money  paid  for  the  copyhold 
by  Clear,  The  balance,  68/.  \s.  2d,,  was  tendered  to  the 
plaintiff  before  the  commencement  of  the  action. 

It  was  also  contended,  for  the  defendant,  that  the  pro- 
ceeds of  the  copyhold  sold  to  Clear,  were  property  accru*- 
ing  to  the  insolvent  after  his  discharge;  and,  therefore, 
that  the  plaintiff  was  not  entitled  to  recover  them  by  action, 
but  should  have  applied  to  the  Insolvent  Debtors*  Court 
to  cause  execution  to  be  issued  on  the  judgment  entered 
up  in  that  Court  against  the  future  effects  of  the  insolvent, 
in  pursuance  of  the  statute  1  Geo,  4,  c.  119,  s.  30.  The 
case  of  Hepper  v.  Marshall  (a)  was  cited,  in  support  of 
that  position. 

The  Jury,  under  the  direction  of  the  learned  Judge, 
returned  a  verdict  for  the  plaintiff,  for  68/.  1*.  2d.,  the 
balance  admitted  to  be  due;  leave  being  reserved — to  the 
defendant,  to  move  to  enter  a  nonsuit,  in  case  the  Court 
should  be  of  opinion  that  the  plaintiff  could  not  maintain 
the  action — to  the  plaintiff,  to  move  to  increase  the  da- 

(a)  9  B.  Moore,  710;  S.C.2  Bing.  372. 
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mages  by  the  sum  of  151/.  I8s.  lOd.,  the  amount  of  the  1826. 
debt  and  bill  of  costs  claimed  to  be  due  from  ff^ragg  to 
the  defisndant.  It  was  also  agreed,  that,  if  the  Court 
should  allow  the  set-off  claimed  by  the  defendant,  it  should 
be  refi^rred  to  an  arbitrator  to  ascertain  what  was  due  to 
him  beyond  the  bond  debt,  on  account  of  his  bill  of  costs. 

Mr.  Serjeant  Taddy,  for  the  defendant,  on  a  former 
day  in  this  term,  accordingly  obtained  a  rule  nisi  for  a 
nonsuit;  and,  on  the  same  day — 

Mr.  Serjeant  Vaughan,  for  the  plaintiff,  obtained  a  rule 
msi  that  the  dapaages  might  be  increased  to  220L 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Wilde  now 
shewed  cause  against  the  first  rule,  and  supported  the 
last.  The  insolvent,  being  possessed  of  certain  copyhold 
estates,  bad  contracted  to  surrender  part  of  them  to  the 
trustees  of  liord  Hardwicke.  By  mistake,  the  property 
in  question  in  this  cause  was  included  in  that  surrender. 
The  trustees,  therefore,  as  to  this  property,  stood  in  the 
situation  of  trustees  for  the  insolvent  before  the  assign- 
ment, and  for  the  assignee  after.  The  mistake  being 
discovered^  the  trustees,  after  the  discharge  of  the  insol- 
vent, gave  to  the  defendant  a  power  of  attorney  for  the 
ve-surrender  of  the  estate.  It  has  been  contended,  that, 
as  this  surrender. was  after  the  assignment,  the  property 
so  surrendered  was  subsequently  acquired  property,  and 
consequently  did  not  pass  to  the  plaintiff  by  the  assign- 
ment. But  the  insolvent  had  at  that  time  an  equitable 
interest,  which  passed  to  his  assignee.  The  plaintiff, 
therefore,  had  a  right  to  the  proceeds.  In  Taylor  v.  Sir 
T.  Plumer  (a),  where  a  draft  for  money  was  entrusted  to 
a  broker  to  buy  exchequer  bills  for  his  principal,  and  the 

(a)  3  Mau.  &  Sel.  562. 
E  E  2 
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broker  received  the  money  and  mis-applied  it,  by  laying  it* 
out  in  the  purchase  of  American  stock  and  bullioD,  in- 
tending to  abscond  therewith  to  Atnerica,  bat  was  taken 
before  he  quitted  England,  and  thereupon  surrendered 
the  securities  for  the  stock  and  the  buUon  to  the  princi- 
pal, who  sold  them  and  received  the  proceeds — it  was 
held  I  that  the  principal  was  entitled  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who  had  become 
bankrupt  on  the  day  on  which  he  so  received  and  mis* 
applied  the  money.  So,  here,  on  the  same  principle,  as 
the  insolvent  surrendered  his  equitable  interest  in  the 
estate  without  the  knowledge  of  his  assignee,  the  latter 
was  entitled  to  recover  the  proceeds.  The  defendant  had 
no  lien  upon  the  money  in  his  hands  for  the  amoimt  of  the 
bond  given  for  money  advanced  by  him  before  the  im- 
prisonment of  the  insolvent.  The  proceeds  did  not  exist 
until  after  the  assignee  was  appointed.  At  all  events,  no 
lien  could  arise  out  of  the  transaction  as  against  the  as- 
signee. The  bill  of  costs  refers  to  other  expenses  than 
those  connected  with  the  sale  of  the  estate.  The  plaintifi^ 
therefore,  is  entitled  to  a  verdict  for  the  whole  sum  re* 
tained  by  the  defendant,  as  money  received  to  his  use. 

Mr.  Serjeant  Toddy,  contra. — ^The  defendant  clearly 
had  a  lien  on  the  proceeds  of  the  sale  of  the  estate,  for  the 
amount  of  his  costs,  which  were  principally  incurred  in 
procuring  the  surrender  and  conveyance.  If  the  insolvent 
had  a  right  to  the  proceeds,  he  had  also  a  right  to  charge 
them  with  an  equitable  lien;  the  assignee  takes  subject  to 
the  same  equity.  But,  at  the  time  of  the  assignment,  the 
insolvent  had  not  even  a  perfect  equitable  interest  in  the 
property ;  he  had  only  a  relief  in  equity  against  the  tru8«> 
tees  of  Lord  Hardmcie,  to  whom  the  estate  had  been 
conveyed  by  mistake:  and  such  a  claim  for  equitable  re- 
lief could  not  be  a  subject  of  assignment  under  the  Insol- 
vent Debtors'  Act. 
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Lord  Chief  Justice  Best. — I  am  of  opinion  that  the         ^^26. 
plaintiff  was  entitled  to  recover  in  this  action,  to  the  ex* 
tent  of  the  balance  of  the  purchase-money  of  the  estate 
sold  by  the  insolvent  to  Clear^  after  deducting  for  the 
claims  of  the  defendant    The  case  of  Hepper  v.  Marshall 
is  not  applicable  to  the  present.    There,  it  was  only  de- 
cided, that  the  assignment  of  the  property  of  an  insolvent 
debtor,  under  the  statute  1  Geo,  4,  c.  119,  only  transfers 
to  the  assignee  the  property  of  which  the  insolvent  was 
possessed  at  the  time  of  presenting  his  petition  for  his 
discharge,  and  does  not  pass  any  after*acquired  property. 
In  that  case,  a  distinction  was  taken  between  the  case  of 
«  bankrupt  and  that  of  an  insolvent;  inasmuch  as,  by  the 
express  terms  of  the  statutes  IS  Elvs,  c.  7,  and  SI  Jac. 
1,  c.  19,  the  after-acquired  property  of  a  bankrupt  be- 
comes vested  in  his  assignees;  whereas,  that  of  an  insolvent 
can  only  be  obtained  under  the  warrant  of  attorney  and 
judgment  authorized  to  be  entered  up  thereon,  by  the  25th 
aeclion  of  the  Insolvent  Debtors*  Act,  upon  which  the  In- 
solvent Court  may  permit  execution  to  be  sued  out  in  one 
of  the  superior  Courts,  in  the  name  of  the  assignee.     But, 
here,  the  property  in  question  was  vested  in  the  insolvent 
before  his  imprisonment,  and  therefore  it  passed  to  his 
assignee.     The  statute  {a)  vests  in  the  assignees  all  the 
insolvent's  estate,  effects,  rights^  and  powers;  it  conveys 
nil  his  equitable  as  well  as  his  legal  estate.   The  insolvent, 
here,  clearly  had  an  equitable  interest  in  the  estate  which 
had  been  by  mistake  conveyed  to  the  trustees  of  Lord 
Hardfoicke;  which  they,  it  appears,  on  the  first  intima* 
tion  given  to  them  of  the  error,  re-conveyed  to  the  insol- 
vent, without  compulsion.     The  property  belonged  to  the 
insolvent  when  thus  re-conveyed;  the  plaintiff,  as  assig- 
)rie6,  ratified  the  bargain  made  by  the  msolvent  with  Clear, 
«nd  called  upon  the  defendant  for  the  proceeds,  which^ 

(«)  See  88.. 6  and  7* 
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according  to  Taylor  v.  Sir  T.  Phimer^  to  the  doctrine  of 
which  I  fully  accede^  he  was  entitled  to  demand.     The 
principle  established  in  that  case  is^  that,  if  an  agent  im- 
properly conveys  to  another  the  property  of  his  prindpal, 
the  latter  need  not  seek  to  recover  the  specific  property ; 
but|  if  he  shew  the  party  to  be  in  possession  of  the  pro- 
ceedsi  without  disputing  the  right  to  the  thing,  he  may 
sue  for  the  proceeds.     So,  here^  the  plaintiff,  as  assignee, 
was  entitled  to  the  estate,  and  might  confirm  the  sale  and 
claim  the  proceeds.    There  is,  consequently,  no  ground 
for  a  nonsuit.     If  the  insolvent  had  an  equitable  interest 
in  the  estate  before  his  imprisonment,  he  had  a  clear  right 
to  charge  it  with  an  equitable  lien,  and  with  the  equitable 
set-off  made  against  the  plaintiff''s  claim.    The  insolvent 
had,  at  the  time  of  his  incarceration,  the ^'tii  disponendi; 
and  he  agreed  with  the  defendant,  that,  if  the  latter  would 
lend  him  40L,  that  sum,  together  with  his  bill,  should  be 
paid  out  of  the  proceeds  of  the  sale  of  the  estate,  which 
was  then  contemplated.     It  has  been  ingeniously  con- 
tended, on  the  part  of  the  plaintiff,  that  a  lien  cannot  exist 
upon  a  thing  not  in  possession.    Doubtless,  that  is  so. 
But,  if,  before  property  comes  into  possession,  such  a 
bargain  be  made,  the  lien  attaches,  not  from  the  time  of 
making  the  bargain,  but  from  the  time  that  such  property 
shall  afterwards  come  into  possession;  as,  if  a  person  lend 
another  a  sum  of  money  on  the  security  of  a  homeward 
bound  cargo,  no  lien  can  exist  until  the  actual  arrival  of 
the  ship ;  but,  the  moment  it  does  arrive,  the  lien  attach- 
es.   What  passed  between  the  defendant  and  the  insol- 
vent created  no  lien  upon  the  property  until  the  proceeds 
came  into  the  hands  of  the  defendant;  but,  from  that 
moment,  the  proceeds  were  bound  by  the  previous  bar- 
gain.    I  am,  therefore,  of  opinion,  that  the  defendant  had 
a  lien  upon  the  sum  in  his  hands,  for  the  amount  of  the 
bond,  as  also  for  what  shall  be  found  to  be  fairly  and  rea- 
sonably due  to  him  on  his  bill  for  work  done,  as  the  in- 
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8olvent|  at  the  time  of  the  contract,  had  a  right  to  bind         lB2f>. 
ihat  fund.     The  rule  for  a  nonsuit  must,  therefore,  be 
discharged,  and  the  rule  for  increasing  the  damages  en- 
larged until  an  arbitrator  has  ascertained  what  sum  is  due 
to  the  defendant  on  the  bill. 

Air.  Justice  Paiik. — The  circumstances  of  the  case 
of  Hepper  v«  Marshall  difier  from  those  of  the  pre* 
sent;  there,  the  property  in  question  did  not  come  into 
the  possession  of  the  insolvent  until  after  his  discharge; 
here,  the  insolvent  was  the  equitable  owner  of  the  estate 
At  the  time  of  his  arrest  and  imprisonment.  He  had  sold 
other  property  to  Lord  Hardwtcket  and,  by  mistake,  this 
estate  was  included  in  the  conveyance;  and  it  was  after- 
wards re-conveyed  to  the  insolvent.  Before  it  was  so  re* 
conveyed,  viz.  on  the  15th  June^  18S2^  the  insolvent  had 
entered  into  an  agreement  for  the  sale  of  it.  He  was 
then  sui  juris.  He  had  a  right  to  sell  the  property. 
Prior  to  that,  he  had  borrowed  money  from  the  defend^ 
ant,  under  a  stipulation  that  the  sum  should  be  re-paid 
out  of  the  purchase-money.  The  insolvent  had  then  a 
right  to  charge  the  fund,  and  he  thus  created  an  equitable 
lien  upon  it.  The  defendant  is,  therefore,  entitled  to  re- 
tain the  sum  secured  by  the  bond,  and  also  so  much  of 
his  bill  as  an  arbitrator  shall  award  him. 

Jdr.  Justice  Burbough. — If  the  party  had  not  become 
insolvent,  and  the  sale  had  been  effected  under  the  same 
circumstances,  the  lien  and  set-off  claimed  by  the  defend- 
ant would  unquestionably  have  been  allowed.  The  as- 
signee, therefore,  can  only  take  the  property,  or  the  pro- 
ceeds of  it,  subject  to  the  same  equity,  and  to  the  bargain 
made  between  the  parties. 

Mr.  Justice  Gaselee. — This  was  not  property  acquired 
by  the  insolvent  since  his  discharge,  but  property  in  which 
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1826.^  he  before  had  an  equitable  estate;  consequently « it  passed 
to  bis  assignee  by  the  assignment.  The  distinction  between 
the  modes  of  assignment  of  the  estate  of  a  bankrupt^  and 
that  of  an  insolvent^  is  this — in  the  one  casej  it  passes  Ify 
bargain  and  sale  and  assignment;  in  the  other^  by  asrign* 
ment  alone.  In  the  case  of  bankruptcy,  personal  proper- 
ty passes  by  assignment;  real  property,  by  bargain  and 
sale.  The  after-acquired  property  of  an  insolvent  does 
not  pass  to  his  assignees  by  the  assignment;  but  all  that 
he  had  at  the  time  of  his  discharge  does  pass.  The  m^ 
solvent  here  had  an  interest  which  passed  by  the  assign- 
ment. The  produce  of  the  estate  received  by  the  defend* 
ant,  was  money  had  and  received  by  him  to  the  use  of  the 
assignee;  but,  subject  to  the  equitable  lien  created  there- 
on  by  the  insolvent.  The  verdict,  therefore,  should  be 
entered  for  the  sum  found  by  the  Jury;  but,  as  it  waa 
agreed  at  the  trial,  that  the  bill  of  costs  should  be  referred 
to  an  arbitrator  to  ascertain  the  reasonableness  of  die 
charges,  the  rule  for  entering  a  nonsuit  must  be  discharg- 
ed, and  the  rule  for  increasing  the  damages  must  be  sus- 
pended until  the  arbitrator  has  decided  upon  the  sum 
which  the  defendant  is  entitled  to  retain,  beyond  the  sun 
mentioned  in  the  bond,  for  his  bill  of  costs. 

Rule  (for  a  nonsuit)  dischai^ed. 

Rule  (to  increase  the  damages)  enlarged. 
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Radenhurst  r.  Bates.  Friday^ 

X  HIS  waa  an  action  of  assumpsiif  for  the  breach  of  an  several  penooi 
agreement.  The  declaration  stated— that,  theretofore,  to  ^'"JibK^bi^ 
wit,  on  the  14th  February^  18S5,  at  Birmingham^  in  the  coach,  each  to 
county  of  Warwick,  by  a  certain  agreement  in  writing,  stage.  For  ear- 
then and  there  made  by  and  between  the  plaintiff  and  de-  JJenf  tetoefl^ti 
fendant,  together  with  one  George  Cote,  one  Henry  Waie^  ^^  "P^"^^ 

DOIIOd  COCDl* 

Jieldt  one  John  Scott ,  and  one  Thomtu  Emery,  it  was  de*  seiTet  each  to 
dared,  that  they  whose  signatures  and  places  of  residence  p^y  tothepLn* 
were  at  the  foot  of  the  said  agreement  subjoined,  thereby  5!1J?*^*"-2L 
mutually  and  reciprocally  bound  themselves  each  to  the  penaitiei,  for 
other,  under  the  conditions  and  restrictions  thereinafter  waa  to  be  em- 
recited;  that  is  to  say — they  agreed,  in  common  accord-  Sramountrf*' 
ance,  forthwith  to  establish  a  stage-coach,  to  be  worked  »uch  penaitiei 
or  conveyed  by  them  respectively,  from  Birmingham  afore-  among  all  the 
said,  in  the  said  county  of  Warmck,  to  Liverpool,  and  to  J^^ement^^who 
be  returned  or  conveyed  over  the  same  line  of  journey  to  »*>««*<*  not  have 

,  •'  •  i.  .  1       ■ubjected  them- 

Mirmtngham,  in  the  manner  and  time  of  conveymg  the  wWes  to  any 
Bame  as  thereinafter  stated ;    each  of  them  respectively  ndoSon  of  ^ 
thereby  having  described  in  writing,  against  their  signa*-  ^^^^^^^ 
tures  severally,  that  part  of  the  journey  aforesaid  which  plaintiff  alone 
they  and  each  of  them  agreed  to  horse  and  convey  the  ^n  action  for  a 
taid  coach,  and  the  time  and  manner  of  so  doing ;  and  ^ementf^Ld 
they  thereby  mutually  and  reciprocally  agreed  each  with  that  the  other 

partici  need  no* 

the  other,  that  such  statement  against  their  respective  sig-  join. 
natures  should  be  part  of  that  memorandum  of  agree* 
uent:  then,  for  the  better  and  more  immediately  carrying 
the  object  of  that  agreement  into  effect,  they  further  mu- 
tually and  reciprocally  bound  themselves  each  to  the  other, 
to  the  following  stipulated  forfeitures  or  penalties,  ranged 
with  the  specific  condition  to  the  said  agreement  attached; 
and  that  such  forfeitures  or  penalties  respectively  should, 
and  they  were  thereby  severally  agreed  to  be  paid  as  li- 
quidated damages;  and  that  the  plaintiff  should  receive 
all  and  every  of  such  forfeitures  and  penalties  or  penalty 
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1826.        that  might  accrue  accordingly;  and,  in  default  of  payment 
P '     •     '      by  any  of  the  party  or  parties  to  the  said  agreement,  that 
V.  the  plaintiff  might,  and  he  was  thereby  authorized  and 

empowered  by  them  mutually  to  sue  out  legal  process  for 
the  same ;  and  that  the  amount  of  such  forfeiture,  penalty, 
or  penalties,  should  be  divided  amongst  the  parties  to  that 
agreement  who  should  not  have  subjected  themselves  to 
any  such  forfeitures,  penalty,  or  penalties,  as  aforesaid,  to 
the  exclusion  of  any  and  every  de&ulter,  under  the  cir- 
cumstances aforesaid,  as  to  sharing  in  any  part  thereof: 
and  it  was  thereby  severally  and  conjointly  agreed — first, 
that  every  party  or  person  to  the  said  agreement,  who 
should  not  be  ready,  at  the  stipidated  time  of  commencing, 
to  work  and  convey  the  stage-coach  intended  to  be  esta- 
blished as  aforesaid  over  that  part  of  the  journey  that  he 
thereby  undertook  and  agreed  to  horse  and  convey  the 
said  coach,  and  did  not  horse  and  convey  the  same  accord- 
ingly, should  forfeit  the  sum  of  50/.,  to  be  recovered 
and  applied  as  thereinbefore  recited  and  stipulated:  and 
it  was  thereby  further  mutually  and  reciprocally  agreed, 
that  such  stage-coach  or  coaches  should  commence  to  be 
conveyed  over  the  said  journey,  on  Monday^  the  ^Ist  of 
March  then  ensuing;  that  is,  two  coaches  daily  and  every 
day,  the  one  to  leave  Birmingham,  and  the  other  Liver^ 
pool;  and  that  the  said  journey  should  be  perfoitned  each 
way  in  thirteen  hours  and  a  half,  the  proportion  of  the 
said  time  assigned  to  each  being  attached  in  writing  against 
the  signature  of  each  proprietor ;  and,  in  order  to  pre- 
serve  the  good  faith  indispensable  to  the  well  doing  of  the 
proprietors  of  the  said  coaches,  it  was  mutually  and  reci- 
procally agreed  by  each  with  and  to  the  other,  that  nei- 
ther of  them  should,  directly  or  indirectly,  be  concerned 
in,  or  promote  the  interest  of^  any  other  coach  whatever, 
that  might  be  worked  from  the  two  extremities,  viz.  JBiV- 
fninghatn  and  Liverpool;  but  that  their  interest  and  best 
efforts  should  be  applied  to  the  coach  then  in  contempla* 
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tioiiy  and  agreed  to  be  established ;  and,  for  any  and  every         1836. 
violation  of  such  good  faith ,  the  person  or  persons  respect*    R^^^JJ^g^ 
ively  should  forfeit  as  a  penalty,  200/.,  to  be  recovered  and  v* 

applied  as  in  such  cases  theretofore  stipulated ;  and  it  was 
further  mutually  and  reciprocally  agreed  by  the  parties  to 
the  said  agreement,  that  there  should  be  three  coachmen 
and  two  guards  employed  on  the  said  coaches ;  and  it  was 
further  agreed  by  the  parties,  that,  for  officing  the  coach 
at  each  extremity,  including  stationery;  books,  lights,  por- 
ters, and  clerks,  one  guinea  should  be  allowed  at  the  AV- 
mingkam,  and  one  guinea  at  the  Liverpool  end,  weekly,  and 
deducted  from  the  earnings  of  the  coach  in  accounts  in 
progress;  and  it  was  further  mutually  and  reciprocally 
agreed  by  the  parties  aforesaid,  each  with  the  other,  that 
no  party  or  person  to  the  said  agreement  should  cease  to 
convey  the  said  coach,  or  impede  it  on  its  joumies,  by  not 
conveying  or  causing  it  to  be  conveyed  over  his  proportion 
of  the  journey,  agreeably  to  his  undertaking,  under  the 
forfeiture  of  100/.,  liquidated  damages,  to  be  paid  by  him, 
to  be  applied  in  manner  aforesaid ;  that  is,  in  the  under- 
standing of  coach  phraseology,  he  should  not  take  off  his 
horses,  unless  he  gave  three  months*  notice  in  writing,  pre- 
viously,  to  the  proprietors  severally,  of  his  intent  so  to  do; 
and  that  all  the  penalties  should,  and  it  was  severally 
agreed  might,  be  retained  by  the  plaintiff  out  of  any  money 
that  might  come  to  his  hand9  on  account  of  the  person  or 
persons  subject  to  such  penalty  or  penalties.  The  plain- 
tiff  then  averred,  that  the  signatures  at  the  foot  of  the 
said  agreement  subjoined,  and  the  several  parts  of  the  said 
journey  which  the  parties  signing  the  said  agreement, 
and  each  of  them,  agreed  to  horse  and  convey  the  said 
coach,  and  which  were  described  in  writing  against  the 
signatures,  were  as  follow: — that  is  to  say — Charles  Rod- 
enhursi  (the  plaintiff),  from  Birmingham  to  Woherhamp^ 
ton;  George  Cole,  from  Woherhampion  to  Sicffford; 
Henry  Wakefield,  from  Stafford,  twenty  niiles  further  to- 
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1826.         wards  Liverpool;  John  Scott^  the  ground  from  Liverpool 
to  Norihwich;  ThomtM  Emery ^  from  Sandbach  to  Norih* 
V.  mch,  eleven  and  a  half  milesi  and  back;  AT.  Bates  (the 

^^^^'*        defendant),    fourteen  miles,  from  Hanley  to  Sandbach^ 
and  back,  and  two  hours  to  work  the  same.    And,  the  said 
agreement  being  so  made,  afterwards,  to  wit,  on  &c.,  at 
&c.,  in  consideration  thereof,  and  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  had  then 
and  there  undertaken,  and  faithfully  pix>mised  the  defend- 
ant, to  perform  and  fulfil  the  said  agreement  in  all  things 
on  his  part  and  behalf  to  be  performed  and  fulfiHed,  the 
defendant  undertook,  and  then  and  there  faithfully  pro- 
mised the  plsdntiff,  to  perform  and  fulfil  the  said  agree- 
ment in  all  things  on  his  part  and  behalf  to  b6  performed 
and  fulfilled.    It  was  then  averred,  that,  afterwards,  to 
wit,  on  &c.,  at  &c.,  it  was  stipulated  and  agreed  by  and 
between  the  said  patties  to  the  said  agreement,  that  the 
time  for  commencing  to  work  and  convey  the  said  coach 
ovef  that  part  of  the  said  joiimey  over  which  the  defend^ 
ant  so  undertook  and  agteed  to  horse  and  cotivey  the  said 
coach,  should  be  the  Slst  of  Marck^  in  the  yeaf  aforesaid; 
and  that,  afterwards,  t6  wit,  on  &c.,  the  said  8tag6<!oach,  ori 
its  said  journey  from  Birmingham  to  Liverpool^  arrived  at 
Hanley  aforesaid,  for  the  purpose  of  being  then  Conveyed 
by  the  defendant  \o  Sandbach  aforesaid,  being  his  proper-^ 
tion  of  ^he  said  journey,  as  in  the  said  agreement  mention-* 
ed,  to  wit,  at  &c. ;  and  that  the  defendant  was  then  and 
there  duly  required  to  convey  the  said  stage-coach  from 
Hanley  aforesaid  to  Sandbach  aforesaid,  accordingly;  yet 
that  the  defendant,  not  regarding  the  said  agreemettt,  not 
bis  aforesaid  promise  and  undertaking,  was  not  ready;  at 
such  stipulated  time,  to  convey,  nor  did  nor  would,  when 
so  required,  convey  the  said  coach  from  Hanley  aforesaid 
to  Sandbach  aforesaid,  but  then  and  there  wholly  refrised 
so  to  do,  contrary  to  the  tenor  and  effect  of  the  said  agree-^ 
ment,  and  of  his  aforesaid  promise  and  undertaking:  by 
jneans  of  which  said  several  premises,  the  defendant,  after- 
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wards,  to  wit,  on  &c*>  at  &c.,  became  liable  to  pay  to  the        1S26. 
plaintiff  the  said  forfeiture  of  50i,  liquidated  damagesi  to    R^pEMBUBir 
be  applied  in  manner  in  the  said  a|preement  mentionedi  v. 

wheo  he  should  be  thereto  afterwards  requested. 

There  was  a  further  breach  charging  the  defendant  with 
promoting  the  interests  of  another  coach. 

» 

Mr.  Serjeant  Vaugian^  on  a  former  day  in  this  tertn^ 
obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  judgment  should  not  be  arrested,  on  the  grounds-r- 
Firsi^  that  the  agreement  upon  which  the  action  was 
brought  constituted  a  partnership  between  all  the  parties 
to  it,  and  could  not  be  made  the  subject  of  an  action  at 
law ;  but  that,  for  any  breach  of  it,  the  parties  must  seek 
their  remedy  in  equity — Secondly^  that,  supposing  an 
action  at  law  to  be  maintainable,  all  the  contracting  parties 
among  whom  the  penalties  were  to  be  divided,  should 
have  been  joined — Thirdly ^  that  there  was  no  mutuality, 
in  the  agreement ;  for  that,  if  the  plaintiff  incurred  a  pe- 
nalty, he  could  not  sue  himself— :JFb«rM/y,  that,  the  con- 
sideration for  the  defendant's  promise  was  not. truly  aU 
leged  in  the  declaration — the  consideration  appearing  up^ 
on  the  record,  being,  that  ihe  plamiiff  had  undertaken, 
axjd  faithfully  promised  the  defendant,  to  perform  and 
fulfil  the  agreement  in  all  things  on  bis  part  and  behalf  to 
be  performed  and  fulfilled  i  whilst  that  disclosed  upon 
the  face  of  the  agreement  set  forth  ip  the  declaration  w^p 
that  aU  the  parties  to  the  agreement  mutually  and  teci* 
procally  bound  themselves  each  to  the  other  fn:  its  due 
performance:  there  being  no  averment  of  performance 
by  aU  the  parties. 

Mr,.  3erjeant  Taddy  and  Mr.  Seijeant  Adams  shewed 
cai}^e« — If  the  consideration  be  well  stated  in  the  declara^ 
tion,  the  plaintiff  alone  can  maintain  this  action.  Each  of 
the  parties  agrees  to.be  severally  liable  to  all  the  rest,  and 
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1836.        one  is  empowered  to  sue*    If  tbe  plaintiff  was  entitled  to 

Radehhurbt    ^'^^  ^^  ^''  ^^  oould  not  have  declared  otherwise  than  be 
«-  has  done.     There  is  nothing  in  law  to  render  void  an 

agreement  that  one  shall  sue  where  several  haye  an  in« 
terest.  The  clear  intent  of  this  agreement  was,  that  the 
plaintiff  alone  should  sue  for  and  receire  the  penalties  in- 
curred by  any  defaulti  and  that  the  amount  of  such  pe- 
nalties should  be  divided  amongst  such  of  the  parties  as 
had  not  made  default.  It  is  by  this  mode  only  that  the 
parties  could  guard  against  the  possibility  of  one  releasing 
the  default  of  another,  and  thus  prevent  the  others  from 
enforcing  the  agre^nent.  Throughout  the  whole  of  the 
agreement  the  words  are,  that  the  parties  thereby  **  mu- 
tually and  reciprocally  agree  each  with  the  other^*  not 
**  others.^*  The  whole  object  of  the  agreement  was  in  its 
nature  several;  each  party  was  to  convey  the  coach  a 
given  distance;  the  plaintiff  alone  was  to  judge  who  were 
defaulters;  he  alone  was  to  sue;  and  he  was  to  divide  the 
penalties  recovered  amongst  the  other  parties:  they  all 
consent  to  vest  the  powers  in  one.  In  Barton  v.  Hanson  (a), 
it  was  held,  that,  if  several  persons  horse,  with  horses  their 
several  property,  the  several  stages  of  a  coach,  in  the  ge- 
neral profits  of  which  they  are  partners,  they  are  not  all 
jointly  liable  for  goods  furnished  to  one  partner  for  the 
use  of  the  horses  drawing  the  coach  along  his  part  of  the 
road.  In  Fromont  v.  Gothland  (6),  the  parties  horsing  a 
coach  for  different  parts  of  the  line  of  road  upon  which  it 
travelled,  and  participating  jointly  in  the  profits,  were 
held  to  be  partners.  Here,  however,  the  question  de- 
pends upon,  the  construction  of  the  agreement;  and,  al- 
though the  agreement  by  the  parties,  that  one  should  be 
empowered  to  sue  for  the  others,  in  his  own  name,  would 
not  avail  as  against  strangers,  yet  there  is  nothing  illegal 
in  such  a  stipulation  amongst  the  parties  themselves;  they 

(a)  2  Taunt.  49.  (6)  9  B.  Moore,  319;  <S.  a  2  Bing.  170. 
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eaimot  ayoid  their  agreement.    In  Davies  ▼•  Hawkins  (a),        1826. 
the  action  was  brought  upon  an  agreement  by  which  a    r^denhurst 
number  of  persons  subscribed  together^  and  formed  them-  v- 

selves  into  a  company  for  brewing  ale,  and  entered  into  a 
deed,  by  which  it  was  agreed  that  the  conduct  of  the  bu- 
siness should  be  confided  to  two  persons,  and  the  trade 
carried  on  in  their  names,  and  that  they  should  be  trus- 
tees for  the  company  so  far  that  the  right  of  action  for 
goods  delivered,  should  be  in  them,  and  all  actions  be 
brought  in  their  names.  The  plaintiff  there  was  non- 
suited ;  but  that  was  upon  the  ground  of  a  defect  in  his 
appointment  as  trustee  under  the  deed^  the  legality  of 
the  agreement  itself  was  not  questioned.  In  Owsion  v. 
Ogle  (6),  the  part  owners  of  a  ship  agreed,  **  each  and 
every  of  them  with  the  other  and  each  and  every  of  the 
others,**  that  the  ship  should  proceed  on  a  certain  voyage, 
under  the  exclusive  management  and  control  of  one  of 
them  as  ship's  husband,  and  that,  after  her  return,  '^  a  full 
account  should  be  made  of  the  said  ship  and  her  con- 
cerns,** and  the  net  profits  be  divided  in  proportions,  after 
deducting  all  charges — ^it  was  held,  that  the  duty  of  mak^ 
ing  out  such  accounts  was  cast  upon  the  ship's  husband, 
and  that,  for  not  doing  so,  and  for  omitting  to  divide  the 
net  profit,  after  deducting  all  charges,  within  a  reasonable 
time  after  the  ship's  return,  an  action  lay  against  him  upon 
the  agreement,  by  each  of  the  part  owners.  Lord  Ellen^ 
borough  there  said  (c):  **  Each  of  the  adventurers  was  to 
receive  from  the  ship's  husband  the  account  of  the  ship's 
proceedings,  what  had  been  disbursed,  and  what  she  had 
earned,  in  order  that  he  might  have  the  means  of  ascer- 
taining the  amount  of  his  own  share.  Is  it  not,  then, 
reasonable  that  the  covenant  to  account  should  be  seve- 
ral? There  could,  indeed,  be  no  account  of  the  net  pro- 
fits, nor  could  any  division  of  the  net  profits  be  made,  un- 

(a)  3  Mau.  &  Sel.  488.  (6)  13  East,  538.  (c)  lb.  54 1 . 
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1826.        til  the  period  arrived  when  the  charges  and  gains  of  thtf 

Radbk ouBBT    ^^y*^8®  ^^'®  ascertamed ;  but,  before  that  division  was  to 
*•  be  made,  each  would  be  entitled  to  have  an  account:  andj 

whether  usual  or  not,  it  is  very  reasonable  that  he  should* 
The  object  of  the  covenant  seems  to  have  been,  to  prevent 
a  suit  in  equity.'*  That  case  is  far  stronger  than  the  pre-^ 
sent;  for,  thei^e,  the  instnunent  was  not  uiider  seal.  The 
principle  established  by  all  the  authorities  is,  that  an 
agreemient  like  the  present,  whether  by  deed  or  by  parol 
only,  is  not  illegal. 

The  averment  that  the  coach  arrived  at  Hanley^  for  the 
purpose  of  being  conveyed  by  the  defendant  to  Sandhufchf 
is,  after  verdict,  a  sufficient  allegation  of  the  performance 
of  the  agreement  on  the  part  of  the  plaintiff.  In  Mount'- 
ford  V.  Horton  (a),  a  declaration  in  cusumpsii,  stating  an 
agreement  between  two  parties,  omitted  the  mutual  pro* 
mises — it  was  held,  on  motion  in  arrest  of  judgment,  that 
the  agreement  imported  a  promise. 

Mr.  Serjeant  Vaughan,  in  support  of  his  rule. — The 
nature  of  the  agreement  in  this  case  substantially  recog-^ 
nizes  this  to  have  been  a  partnership  transaction.  The 
terms  of  the  agreement,  and  the  character  of  the  engage^ 
ments  entered  into  by  the  jparties,  necessarily  import  a 
partnership.  The  consideraticm  is  not  truly  set  forth  in 
the  declaration*  If  even  the  agreement,  that  one  should  te 
empowered  to  sue  for  breaches  committed  by  the  others, 
be  valid,  the  plaintiff  has  not  declared  properly.  Accord- 
ing to  the  principle  established  in  Clarke  v.  Crray  (6),  the 
entire  consideration  for  the  act,  and  the  entire  act  or  duty 
which  is  to  be  done  in  virtue  of  such  consideration,  th<^ 
breach  of  which  act  of  duty  is  complained  of,  must  be 
truly  set  forth.  What,  in  this  case,  is  the  consideration 
for  the  defendant's  promise?  That  the  other  four  parties 

(a)  2  New  Hep.  62  (6)  6  East,  564. 
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shall  horse  the  coadi  for  their  respective  pordonB  of  the         1826. 
journey.    It  should  have  been  averred,  too,  that  the    R^DBwiiiu^sf 
coach  arrived  at  Hemley  at  its  appointed  tiaie.    Besides,  *• 

there  is  no  mutuality  in  the  agreement.  The  plaintiff 
cannot  be  sued  in  respect  of  any  default  committed  by  him- 
self; lor  he  is  the  party  appointed  to  sue  for  all  defaults. 
He  cannot  sue  himself;  and,  in  case  of  his  death,  the 
right  to  sue  would  not  pass  to  his  representatives.  The 
case  of  OwsioH  v*  O^fe  is  distinguishable,  as  there  the 
contract  was  a  several,  and  not  a  joint  contract. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court.  After  reading  the  declaration,  his  Lordship 
proceeded  as  follows: — 

In  this  case,  a  motion  has  been  made  in  arrest  of  judg- 
ment, upon  several  objections  that  have  been  taken  to  the 
declaration. 

Firsts  it  has  been  insisted,  that  this  agreement  makes 
the  parties  to  it  partners,  and,  therefore,  that,  if  any  of 
them  have  claims  against  the  others,  they  must  go  into  a 
Court  of  equity. 

That  which  is  sought  to  be  recovered  in  this  action  is 
not  partnership  property,  neither  are  the  plaintiff  and  de* 
fendant  tenants  in  common;  the  defendant  has  no  inter- 
est  whatever  in  it  It  is  a  penalty  to  be  paid  by  tl»  de- 
fendant to  the  plaintiff,  for  the  use  of  the  other  contract 
ing  parties,  the  defendant  himself  beuig,  by  the  terms  of 
the  agreement,  expressly  excluded  from  any  share  in  it. 
There  are  no  accounts  to  be  settled  before  this  claim  can 
be  decided,  and,  therefore,  there  is  no  reason  why  the  case 
should  not  be  disposed  of  in  a  Court  of  law,  or  why  the  par- 
ties should  be  subjected  to  the  delay  and  expense  attending 
proceedings  in  equity.  Courts  of  law  should  be  carefu] 
not  to  narrow  their  jurisdiction.  Whenever  justice  can 
be  attained  in  a  Court  of  law,  a  suit  should  be  prosecuted 

VOL.  XI.  F  F 
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1826.        there^  in  preference  to  driving  the  parties  to  their  equit- 
„^    "      able  rights. 

-Radenhurst  ° 

«^*  Seebndly^  it  has  been  contended,  that  all  the  contract- 

ing parties  amongst  whom  the  penalties  are  to  be  divided, 
should  have  joined  in  the  action. 

The  members  of  a  firm  cannot,  by  agreement,  autho- 
rize one  of  their  number  to  bring  actions  in  his  name 
against  persons  who  are  not  members ;  but,  where  several 
parties,  by  agreement,  create  penalties  to  be  paid  by  one 
of  them  to  the  others,  we  see  no  difficulty  in  their  em- 
powering one  to  sue  for  the  others.    Such  an  agreement 
is,  in  effect,  an  undertaking  not  to  object,  that  all  who 
otherwise  ought  to  have  been  joined  in  the  action,  are 
not  joined.  If  this  ground  of  objection  were  tenable,  it  might 
have  been  taken  in  Davies  v.  Hawkins;  but  it  was  not 
noticed  there  either  by  the  bar  or  by  the  bench.  Corpora- 
tions frequently  make  bye-laws,  imposing  penalties  upon 
their  members,  and  directing  that  those  penalties  shall  be 
recovered  in  actions  brought  by  the  head  of  the  corpora- 
tion, for  the  use  of  the  corporation ;  and,  according  to  the 
case  of  the  FeU-wakeri  Company  v.  Dams  (a),  and  the 
authorities  there  cited,  such  actions  are  properly  brought 
in  the  name  of  the  head  of  the  corporation.    The  right  to 
maintain  actions   by  corporations,  is    founded  upon  an 
agreement  between  the  members,  as  in  the  pres^it  case. 

The  third  objection  is,  that  there  is  no  mutuality  in  the 
agreement;  for,  that,  if  the  plaintiff  incurred  a  penalty, 
he  could  not  sue  himself. 

That  is  a  case  not  provided  for  by  the  agreement,  and, 
therefore,  all  the  other  contracting  parties  who  had  in- 
curred no  penalty,  must  join  in  the  action  against  him; 
they  would  thus  obtain  equal  redress,  though  not  pre- 
cisely in  the  same  manner.  Where  an  act  of  Parliament 
directs  that  a  company  shall  sue  and  be  sued  in  the  name 

(o)  1  Bos.  &  Pul.  98. 
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of  their  treasurer  or  clerk,  and  he  has  a  claim  against         ld26. 
them  for  wages^  he  cannot  sue  himself,  but  must,  notwith-    R^p^^mj^g^ 
standing  the  provision  in  the  act,  sue  the  company.  v. 

The  next  objection  is,  that  the  consideration  for  the 
defendant's  promise  is  not  correctly  set  out  in  the  decla- 
ration. 

It  is  contended,  that  it  should  have  been  stated,  that,  in 
consideration  of  all  the  other  contracting  parties  having 
promised  to  fulfil  the  agreement  on  their  parts,  he,  the 
defendant,  promised  to  fulfil  the  agreement  on  Ai^part; 
and  not,  as  stated  in  the  declaration,  in  consideration 
that  the  pkdntiff^ -promised  to  fulfil  his  part  of  the  agree- 
ment. But  the  agreement  itself  is  set  out  in  the  declara- 
tion, and  it  is  stated,  that,  in  consideration  of  the  pre- 
mises, the  defendant  undertook.  We  think  that  this  is 
sufficient,  and  that  the  other  allegation  is  surplusage. 

The  last  objection  is,  that  it  is  not  averred  in  the  de- 
claration, that  the  plaintiff,  or  the  other  contracting  par- 
ties, performed  their  part  of  the  agreement. 

It  is,  however,  stated,  that  the  coach  was  brought  to 
Hafdey^  from  Sandbach^  that  being  the  place  at  which 
the  defendant's  proportion  of  the  journey  was  to  com- 
mence. This  is  the  only  thing  that  looks  like  a  condi- 
tion precedent  to  the  performance  of  the  defendant's  duty ; 
but,  although  it  may  not  be  averred  with  strict  preci- 
sion, we  think  that  it  cannot  be  objected  to  after  verdict. 
The  plaintiff,  therefore,  is  entitled  to  recover  the  50/. 

With  respect  to  the  200/«  penalty  for  supporting  the 
interests  of  another  coach,  there  was  no  condition  prece- 
dent to  be  performed  by  the  plaintiff  before  he  could  re- 
cover that  penalty;  and,  therefore,  we  think,  that,  afler 
verdidt,  no  objection  can  prevail  against  the  plaintiff's 
right  to  recover  that  penalty  also,  by  reason  of  the  want 
of  an  averment  of  the  performance  of  any  duty. 

Rule  discharged. 
F  f2 
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May  5M.  TaTTLE  V.  GrIMWOOD, 

In  atsumprit,  JL  HIS  was  an  action  of  assumpsit^  on  a  bill  of  exchange, 

change,  the  de-  ^^tcd  the  5th  October^  1824,  indorsed  by  the  defendant 

in'!^"hbSnk-  *^  *^®  plaintiff;  and  also  for  goods  sold  and  delivered. 

ruptcy  and  cer-  The  defendant  pleaded-^JPm/y  non  assufnpsU — Second- 

committion  i>-  ifff  that,  on  the  29th  January^  1825,  he,  the  defendant, 

t^wanTand*^  became  bankrupt,  and  that  the  plaintiff's  cause  of  action, 

the  certificate  if  any,  accrued  before  the  bankruptcy* 

under  it  bore  '''                i         «        t           ^i          »                                 ^      « 

date  the  5th  At  the  trial,  before  Lord  Chief  Justice  Besi^  at  the  Sit- 

1825:— i7tfM,  tings  at  Westminster,  after  the  last  Term,  the  defendant, 

that  the  certifi-  £„  support  of  his  sccond  plea,  offered  in  evidence  his  cer- 

cate  did  not  re-  *  *^                                      * 

quire  enrolment  tificatc,  bearing  date  the  5th  November,  1825,  obtained 

underthe5Geo.  ,                       ..           i-ii\-          j           -^i.- 

4,  c.  98,  that  Under  a  commission  of  bankruptcy  issued  against  him  on 

C!;iXf  the  29th  Jaii«ary  preceding. 

tifi^  wL*^bl  ^*  ^^  objected,  on  the  part  of  the  plaintiff,  that  this 

tained;  nor  un-  Certificate  could  not  be  received  in  evidence,  it  not  hav- 

c  16,  the  96th'  '^^S  ^^^^  enrolled  or  entered  of  record,  in  pursuance  of 

section  of  that  j^e  statute,  6  Geo.  4,  c.  98,  s.  92. 

act,  which  re-  f                    »            » 

quires  the  enrol-  His  Lordship  thought  there  was  no  weight  in  the  objec- 

oniy  to  oommis-  tiou,  and,  therefore,  allowed  the  certificate  to  be  put  in. 

^^J^ild^  Evidence  was  th^n  offered  of  a  parol  promise  to  pay, 

taken  effect.  by  i]^q  defendant,  subsequently  to  his  (bankruptcy  and 

a  bankrupt  to  certificate.     The  promise  was,  not  to  pay  the  debt  in  mo- 

deliver  goods  in  i^..        •       i.«i-          ^  r     ^» 

satUfacdon  of  a  f^ff*  but  to  give  bricks  m  satisfaction. 

tefore  hls^'bii^  ^^^  ^^^^  ^^*®  ^  Justice  thought,  that  a  subsequent  pro- 

ruptcy,  is  not  mise,  to  be  binding  on  the  bankrupt,  should  be  in  writ- 
such  a  promise  ,                        _       , 

to  pay  the  debt,  ing;  but  he  left  it  to  the  Jury  to  say,  whether  or  not  there 

alter  cerdfl^te!  ^^^  been  any  promise  to  pay,  telling  them  that  the  promise 

to  deliver  goods  in  satisfaction  was  not  sufficient. 
The  Jury  returned  a  verdict  for  the  defendant. 

Mr.  Serjeant  Toddy,  on  a  former  day  in  this  Term,  ap- 
plied for  a  rule  nisi,  that  this  verdict  might  be  set  aside. 
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and  a  new  trial  had,  on  the  objection  taken  at  the  trial, 
as  to  the  non-enrolment  of  the  certificate.  He  also  sub- 
mitted that  there  was  sufficient  eyidence  to  warrant  the 
Jury  in  finding  a  general  promise  to  pay;  and  that  the 
promise  to  deliver  bricks  had  reference  to  the  former 
claim,  and  created  no  new  cause  of  action,  but  was  only  an 
undertaking  to  perform  the  original  one — ^promising  to  pay, 
and  specifying  the  mode  of  payment. 

The  Court  granted  the  rule  upon  the  first  point  only ; 
and  held,  that  the  mere  promise  to  give  goods  in  satisfac* 
tion,  was  not  a  sufficient  promise  to  pay,  to  revive  the  debt. ' 
Mr.  Justice  Gaselee  referred  to  a  case  tried  in  Cornwall^ 
where  the  question  was,  whether  a  proimse  to  deliver 
coals  in  satisfaction  of  a  debt,  was  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations — the 
Court  of  King's  Bench  held  that  it  was  not. 


1826. 

Tattle 

«. 
Gbimwooo. 


Mr.  Seijeant  Wilde  now  shewed  cause. — The  statute 
5  Geo.  4,  c.  98,  which  repealed  all  the  previous  statutes 
concerning  bankrupts,  was  passed  on  the  21st  June,  1824. 
The  92nd  section  (a)  enacts,  that  no  commission  of  bank- 
ruptcy, adjudication  of  bankruptcy,  &c.,  or  certificate  of 


(a)  By  which  it  was  enacted — 
''  That,  in  all  commissions  to  be 
issued  after  the  passin|(  of  the  act, 
no  commission  of  bankruptcy, 
adjudication  of  bankruptcy  by  the 
commissioners*  certifii»te,  or  de» 
claration  of  choice  of  assignees, 
or  certificate  of  conformity,  should 
be  recdved  as  evidence  in  any 
Court  of  law  or  equity,  unless  the 
same  should  have  been  first  en- 
tered of  record;,  and  that  the 
Lord  Chancellor  might,  upon  pe- 
tition, direct  any  depositions,  pro- 
ceedings, or  other  matter  relating 
to  commissions  of  bankruptcy,  to 


be  entered  of  record  as  aforesaid ; 
and  all  persons  should  be  at  liber- 
ty to  search  for  any  of  the  matters 
so  entered  of  record  as  aforesiud : 
provided  that»  on  the  production 
in  evidence  of  any  instrument  so 
directed  to  be  entered  of  record, 
having  the  certificate  thereon,  pur- 
porting to  be  signed  by  the  per- 
son so  appointed  to  enter  the  same, 
or  by  his  deputy,  the  same  should, 
without  any  proof  of  such  signa- 
ture, be  received  as  evidence  of 
such  instrument  having  been  so 
entered  of  record  as  aforesaid." 
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1826. 

Tatti» 
Obimwood. 


coafonnity,  shall  be  received  as  evidencci  unless  entered  of 
record.  The  117th  section  (a)  enacts,  that  erery  bankrupt 
who  shall  hare  duly  surrendered,  &c.,  shaU  be  discharged 
from  all  debts,  &c.,  made  proveable  under  the  commis- 
sion, on  obtaining  a  certificate  of  conformity.  The  lS3rd 
section  (6)  provides,  that,  if  the  bankrupt  be  sued,  after  die 
allowance  of  his  certificate,  for  any  debt  due  by  him  be- 
fore his  bankruptcy,  he  may  plead  in  general,  that  the 
cause  of  action  accrued  before  he  became  bankrupt,  and 
may  give  the  act  and  the  special  matter  in  evidence ;  and  the 
ISSrd  section  enacts,  that  the  act  shall  not  come  into  opera- 
tion until  the  1st  May^  1825,  except  as  to  such  enactments 
as  relate  to  certificates ;  which  were  to  take  efieet  upon  the 
passing  of  the  act.  Tiie  ISGth  section  (c)  of  the  statute 
6  Geo.  4,  c.  16,  which  was  passed  on  the  Snd  May^  1825, 
repeals  from  that  day  the  d  Geo.  4,  c.  98.    The  96th 


(a)  By  which  it  was  enacted — 
'*  That  every  bankrupt  who  should 
have  duly  surrendered,  and  In  all 
things  confonned  himself  to  the 
laws  in  force  concerning  bank- 
rupts, at  the  time  of  issuing  the 
commission  against  him,  should 
be  discharged  fron»  all  debts  due 
by  hun  when  he  became  bank- 
rupt, and  from  aU  claims  and  de- 
mands thereby  made  proveiJ)le 
under  the  commission,,  in  case  he 
^Mrald  obtain,  a  cerUficate  of  such 
conftHinityy  so  signed  and  allow- 
ed»  and  subiect  to  such  proyisioos 
as  theremaft^  directed.'' 

(h)  By  whkch  it  was  enacted— 
'^  Tliat  any  bankrupt  who  riiould, 
stfter  his  certificate  should  have 
beea  aUowed,  be  arrested,  or 
have  any  action  brought  against 
him,  for  any  debt  due  by  htm  be- 
fore Ills  bankruptcy,  should  be 


discharged  upon  common  bail, 
and  might  plead  in  general,  that 
the  cause  of  action  acoiied  be- 
fore he  became  bankrupt,  and 
might  give  the  act  and  the  special 
matter  in  evidence;  and  such 
bankrupt's  certificate,  and  the  al- 
lowance thereof,  should  be  suifi- 
cient  evidence  of  the  tradii^, 
bankruptcy,  commission,  and 
other  proceedings  precedent  to 
the  obtaining  such  certificate." 

(c)  By  which  it  ii  enacted-- 
'<  That  this  act  shall  not  take  effect 
before  thejSri^  of  Septtmbtr,  1829, 
save  aad  except  that  the  repeal  of 
the  act  passed  in  the  fifth  year  of 
the  reign  of  bis  present  Majesty, 
hereby  repealed,  and  aU  eaact* 
ments  herdn  contained  relating 
to  certificates  of  conformity,  shiA 
take  effect  upon  the  passing  of 
this  act.*' 
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sectioii  (a)  of  the  6  Geo*  4,  c.  16»  which  also  requires  the 
enrolnient  of  certificates,  applies  only  to  commissions  is- 
sued after  that  act  had  taken  effect;  and  the  135th  sec- 
tion (6)  provides  **  that  nothing  therein  contained  shall 
alter  the  present  practice  in  bankruptcy,  except  where 
any  such  alteration  is  expressly  declared.^  The  defend** 
ant  not  having  obtained  hia  certificate  until  November^ 
I825y  it  could  not  have  been  enrolled  under  the  5  Geo*  4| 
c.  98,  for,  that  statute  was  repealed  on  the  2nd  May  pre- 
ceding;  neither  could  it  have  been  enrolled  under  the  6 
Geo*  4,  c*  16,  the  commission  on  which  it  was  founded 
having  been  issued  before  the  passing  of  that  act*  By  tlie 
repeal  of  the  5  Geo.  4,  c.  98,  the  old  statutes  were  re- 
vived, as  the  repeal  of  a  repealing  statute  sets  up  the  acts 
repealed  by  it.  In  its  general  enactments,  tlie  6  Geo.  4  was 
prospective;  and  the  old  statutes  continued  in  force  until 
the  Ist  September f  1825,  except  as  to  those  enactments 
which  related  to  certificates,  as  to  which  the  former  laws 
were  repealed  insiimier. 


1826. 


TATTI.E 

V. 

GaiMwooDh 


(ci)  By  which  it  is  enacted — 
"  That  in  all  commiaswns  istued 
after  this  act  shall  have  taken  effect, 
no  commissiou  of  bankruptcy^ 
adjudication  of  bankruptcy  by  the 
commisBidoers,  or  assignment  of 
the  penonal  estate  of  the  bank- 
rapt,  or  certificate  of  conformity, 
shall  be  received  in  evidence  in 
any  Court  of  law  or  equity,  un- 
less the  same  shall  have  been  first 
so  entered  of  record,  as  aforesaid; 
and  every  such  instrument  shall 
be  so  entered  of  record  upon  the 
application  of,  or  on  behalf  of, 
any  party  interested  therein,  with- 
out any  petition  in  writing  pre- 
sented for  that  purpose." 

{b)  By  which  it  is  enacted — 
"  That  this  act  shall  be  construed 


beneficially  for  cre^Ktors;  and  that 
nodiing  herdn  contidned  shall  al- 
ter the  present  practice  in  bank- 
ruptcy, except  where  any  such  al- 
teration is  expressly  declared; 
and  that  nothing  herein  contained 
shall  render  invalid  any  commiB- 
taoR  of  bankruptcy  now  subsist- 
ing, or  which  shall  be  subsisting 
at  the  dme  this  act  shall  take  ef- 
fect, or  any  proceecKngs  which 
may  have  been  had  thereunder,  or 
affect  or  lessen  any  right,  claim, 
demand,  or  remedy,  which  any 
person  now  has  thereunder,  or 
upon  or  against  any  bankrupt 
against  whom  any  commission  has 
or  shall  have  issued,  except  as 
is  herein  specifically  enacted." 
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I8S6.  Mr.  Serjeant  Taddy^  in  support  of  his  rule. — By  the 

Tattle       operation  of  the  6  Geo*  4,  c.  16,  the  former  statutes  re- 
V-  latins  to  bankruptcy  could  only  be  in  force  on  the  repeal 

of  the  o  Geo.  %  c.  98,  mx.  from  the  2na  Mayt  to  the  Ist 
September,  183d«  Here,  the  commission  issued  on  the 
29th  January,  18S5,  and  the  certificate  under  it  was  ob- 
tained on  the  5th  November  following;  the  old  statutes, 
therefore,  could  not  apply  to  this  case.  The  6  Geo.  4,  c. 
16  applies  only  to  certificates  under  commissions  issuing 
after  the  passing  of  that  act.  The  5  Geo.  4,  c.  98,  was 
the  only  act  in  force  at  the  time  this  commission  issued ; 
therefore,  that  act  only  can  apply;  and  that  required  the 
enrolment  of  the  certificate. 

Cur.  ode.  vuli. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court. 

This  was  an  action  on  a  bill  of  exchange,  dated  the 
5th  October,  18S4,  indorsed  by  the.defendant  to  the  plain* 
tiff.  The  defendant  has  pleaded— ^r«<,  the  general  is- 
sue— secondly,  that  a  commission  of  bankrupt  was  issued 
against  him,  bearing  date  the  S9th  January,  1825,  and 
that  the  plaintifi**s  causes  of  action,  if  any,  accrued  before 
he  became  bankrupt.  In  support  of  this  plea,  a  certifi- 
cate, duly  allowed,  dated  the  6th  November,  18S5,  was 
offered  in  evidence.  It  was  objected  by  the  counsel  fi^r 
the  plaintifi^,  that  this  certificate  could  not  be  received,  it 
not  having  been  enrolled  or  entered  of  record,  in  pursu- 
ance of  the  sta/tute  5  Geo.  4,  c.  98,  s.  92. 

When  this  objection  was  first  presented  to  me  at  NUi 
Prius,  I  was  apprehensive  that  the  defendant  might  be 
deprived  of  the  protection  which  the  bankrupt  laws  were 
intended  to  afford  to  honest  but  unfortunate  traders;  and 
that  commissions  of  bankrupt  issued  after  the  repeal  of 
the  statute  5  Geo.  4,  c.  98,  and  before  the  day  when  the 
statute  6  Geo.  4,  c.  16  was  to  take  effect,  might  be  invalid. 


Okimwood. 
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Before^  however,  the  cause  was  terminated,  I  felt  perfi^ctly         1826. 
satisfied  that  there  was  nothing  in  the  objection,  and  I,      "xattlb^ 
therefore,  received  the  certificate  in  evidence,  without  re-     _    *• 
serving  the  point  for  the  consideration  of  the  Court. 

A  motion  has  since  been  made  for  a  new  trial,  on  the 
ground  that  the  certificate,  not  having  been  enrolled,  was 
not  admissible  in  evidence.  My  brother  Burrough  and  my 
brother  Gaselee  both  agree  with  me,  that  there  is  no  pre- 
tence for  the  motion:  my  brother  Part  was,  unfortunate- 
ly, prevented  by  indisposition  from  hearing  the  argument. 

It  is  a  settled  rule  of  law,  that,  if  an  act  of  Parlia- 
ment, which  repeals  former,  statutes,  be  repealed  by  an 
act  which  contains  in  it  nothing  that  manifests  the  inten- 
tion of  the  Legislature  that  the  former  laws  shall  conti- 
nue repealed,  the  former  laws  will,  by  implication,  be  re- 
vived by  the  repeal  of  the  repealing  statute.  This  rule  is 
established  by  the  resolutions  of  the  Judges  in  the  House 
of  Lords,  in  the  case  concerning  Bishops,  which  I  men- 
tioned at  the  trial  (a). 

By  the  first  section  of  the  5  Geo.  4,  c.  98,  all  the  bank- 
rupt acts,  from  the  34  &  85  Heru  8,  c.  4,  to  the  3  Geo. 
4,  c.  81  inclusive,  are  repealed.  By  the  last  section  of  the 
statute  5  Geo.  4,  none  of  the  enactments  (except  such  as 
relate  to  certificates  of  persons  becoming  bankrupts  before 
the  act  passed,  or  who  should  become  bankrupts  before 
the  1st  May,  1825)  are  to  take  effect  before  the  Ist  Matf, 
1825.  The  former  bankrupt  laws,  therefore,  were  not  re- 
I>ealed  by  the  5  Geo.  4,  until  the  1st  May,  1825. 

The  statute  6  Geo.  4,  c.  16,  passed  on  the  Snd  il/ay, 
1825.  On  the  Ist  of  May ^  by  the  operation  of  the  5  Geo. 
4,  all  the  old  bankrupt  laws  were  repealed,  and  the  5  Geo. 
4  was  the  only  act  in  force.  The  5  Geo.  it  was,  by  the 
136th  section  of  the  6  Geo.if,  repealed  on  the  2nd  of  May, 
having  been  in  force  one  day  only,  viz.  from  the  1st  to 
the  Snd  of  May.    This  put  an  end  to  the  necessity  of  re- 

(a)  Spencer's  Case  (15  £dw.  3);  12  Rep.  7- 
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1836.  gistering  certificates  under  that  act.  But  the  repe^  of 
the  5  Geo,  4,  according  to  the  rule  established  by  the 
case  in  IS  Coke,  revived  all  the  old  statutes;  for.  although 
all  these  statutes  are  again  repealed  by  the  1st  section  of 
the  6  Geo»  4f,  which  would  prevent  their  revival  by  impli- 
cation by  the  repeal  of  the  rei>ealing  statutej  yet  the 
136th  section  prevented  the  Ist  section  from  repealing 
them>  until  the  day  when  the  6  Geo.  4  was  generally  to 
take  effect^  viz^  the  1st  of  September,  1885.  From  the 
2nd  of  JMajf  nntil  the  Ist  of  Sepiember,  therefore,  the  qU 
statutes  were  revived,  and  were  in  force,  by  the  repeal  of 
the  5  Geo.  4,  on  the  2nd  of  May.  On  the  Ist  of  Sepieutr 
ber,  1885,  the  6  Geo.  4  came  into  full  operation,  and  the 
5  Geo.  4  was  not  completely  got  rid  of  until  then. 

The  certificate  in  this  case  is  dated  tlie  5th  Noi^emher, 
1825;  and  the  commission  issued  on  the  29th  Jatmary  pi^ 
ceding.  Now,  the  96th  sectioa  of  the  6  Geo.  4^  which 
{urevents  certificates  not  registered  from  being  received  in 
evidence,  applies  only  to  commissions  issued  after  ike 
passing  (a)  of  thai  act.  This  commission  issued  before 
the  passing  of  that  act;  and  the  certificate  under  it  is  not 
affected  by  the  clause  relating  to  certificates. 

The  92nd  section  of  the  5  Geok  4  enacts,  that,  "  in  all 
commissions  to  be  issued  after  the  passing  of  that  ael,  no 
oonmussion  of  bankruptcy,  adjudication  of  bankruptcy  by 
the  commissioners*  certificate,  or  declaration  of  choice  of 
assignees,  or  certificate  ofconfonnityi  shall  be  received  as 
evidence  in  any  Court  of  law  or  equity,  unless  the  same 
shall  have  been  first  entered  of  reconL"  But,  although 
this  commission  issued  after  the  passing  of  that  act,  it  was 
sued  out  before  the  act  took  effect,  and  in  virtue  of  the  old 
statutes,  which,  at  the  time  of  the  issuing  of  this  comrnis* 
sion,  were  in  full  force.  Besides,  before  this  certificate 
was  allowed  or  signed,  the  5  Geo.  4  waa  completely  re- 


(a)  The  words  of  the  clause  are,  '<  after  this  act  shall  have  taken  efftctr 
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I)ealed;  and,  therefore,  the  92iid  section  of  that  act  can-         1826. 
not  afiect  this  case.    It  has  been  said,  that  statutes,  in  all       tattlb 
other  respects  repealed,  are  sometimes  kept  in  force  as  to  «• 

bye-gone  transactions;  but  there  is  no  clause  of  this  sort 
in  the  6  Geo,4f;  and,  therefore,  the  5  Geo.  4  has  no  more 
effect  in  this  case  than  if  it  had  never  existed.  It  has  also 
been  saidj  that  the  words  of  the  136th  section— that ''  all 
enactments  therein  contained  relating  to  certificates  of 
conformity,  shall  take  effect  upon  the  passing  of  the  act" — 
bring  into  immediate  operation  so  much  of  the  96th  sec- 
tion as  prevents  certificates  from  being  receiyed  in  evi- 
dence, which  are  not  duly  registered,  immediately  after 
the  2nd  May,  1825.  This  cannot  be  the  true  construe- 
tion;  for,  the  96th  section  is,  in  terms,  confined  to  com* 
missions  issued  after  the  first  day  of  September,  the  day 
on  which  the  act  took  effect.  Such  a  construction  would 
not  only  make  the  different  sections  of  the  act  inconsistent 
with  each  other,  but  would  produce  this  absurd  conse«. 
quence — that  certificates  of  conformity,  in  commissions 
issued  before  the  Ist  of  September,  must  be  registered, 
although  the  act  does  not  require  the  registration  of  such 
commissions,  or  of  any  other  proceedings  under  such  com- 
missions. The  words  quoted  from  the  136th  section,  refer 
to  the  121st  and  122nd  sections,  which  give  to  bankrupts 
the  benefit  of  certificates,  and  direct  how  they  shall  be 
signed  and  allowed,  and  not  to  that  which  prevents  cer- 
tificates from  being  given  in  evidence. 

The  manner  in  which  the  first  of  these  acta  dealt  with 
the  previous  statutes,  and  the  last  of  them  has  dealt  with 
the  first,  and  with  all  the  previous  laws  relating  to  bank- 
rupts, has  occasioned  no  small  difficulty;  but  the  deci- 
sion we  have  come  to  renders  the  different  i^arts  of  these 
acts  consistent. 

We  are  of  opinion  that  the  rule  for  a  new  trial  must  be — 

Discharged. 
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Jlfoy  'Zk.  HOLROYD  V.  DONCASTER. 

In  trespan  for  J.  HIS  was  an  actioD  of  trespass  for  an  assault  and  false 
ment,  the  <nuu    imprisonment.    The  declaration  was  in  tbe  common  form. 

J2te  ^^ihf  de-  ^^  *®  ^^^*'»  ^^^^^  ^^-  Justice  JBayfey,  at  the  last  As- 
fendint  There-  sizcs  at  York,  it  appeared  that  the  plaintiff,  who  was  a 
for  causing  the  servant  of  the  defendant,  had  been  apprehended  for  hav- 
apprehenddT  ^°g  abandoned  his  work*  The  deputy  constable,  by  whom 
under  a  Justi-     the  plaintiff  was  arrested,  proved  that  he  had  received 

ce  ■  warrant:—    ^  ,  . 

He2i,  that  the  iTom  the  chicf  constablc  a  warrant  against  the  plaintiff. 
maintain^ihe  ac-  This  Warrant  was  not  produced ;  but,  in  order  to  shew 
d^ng*Se  wi?I  that  the  defendant  was  the  person  who  caused  the  plain- 
»nt.  (iff  to  be  apprehended  under  it,  the  constable  stated  that, 

when  he  was  proceeding  to  execute  the  warrant,  the  de- 
fendant desired  him  to  make  haste;  and  the  mother  of 
the  plaintiff  also  proved,  that,  on  the  following  day,  she 
called  at  the  defendant's  house,  to  inquire  for  her  son, 
when  the  defendant  said  that  he  had  sent  him  to  prison. 
The  plaintiff  was  subsequently  examined  before  a  magis- 
trate, and  discharged  (a). 

It  was  contended,  on  the  part  of  the  defendant,  that, 
inasmuch  as  the  case  had  been  opened  for  the  plaintiff  as 
the  case  of  an  imprisonment  under  an  illegal  warrant,  it  was 
incumbent  on  him  to  produce  the  warrant. 

The  learned  Judge  was  of  opinion  that  the  production 
of  the  warrant  was  not  necessary  to  entitle  the  plaintiff  to 
maintain  the  action. 

The  Jury  returned  a  verdict  for  the  plaintiff — damages 

(a)  If  a  magistrate's  warrant  be  trate,  and,  after  examination,  be 

shewn  by  the  constable  who  has  dismissed;  it  seems  that  this  is  not 

the  execution  of  it,  to  the  person  such  an  arrest  as  will  support  an 

charged  with  an  offence,  and  he  action  of  trespass  for  false  impri- 

thereupon,  without    compulsion,  sonment.    Amnosmitk  v.  Lc  Mt* 

attend  the  constable  to  tbe  magis-  surierj  2  New  Rep.  21 1 . 


IN  TUB  SEVENTH  YEAR  OF  GEO.  IV. 


441 


15/.;  and  leave  was  reserved  to  the  defendant  to  move  to  J[,^^ 
enter  a  nonsuit,  if  the  Court  shotild  be  of  opinion  that  the  holroyo 
warrant  ought  to  have  been  produced. 


Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  on  the  grounds — Firsts  that  the  warrant 
under  which  the  defendant  was  alleged  to  have  caused  the 
plaintiff  to  be  apprehended,  should  have  been  produced, 
that  beingthesubstantial  cause  of  action — Secondly,  that  the 
plaintiff  had  misconceived  his  remedy,  for  that  the  action 
should  have  been  case,  for  maliciously  causing  the  warrant 
to  be  issued,  and  not  trespass  (a).  The  learned  Serjeant 
referred  to  the  case  of  Morgan  v.  Hughes  (6),  where,  for 
false  imprisonment,  the  distinction  between  case  and  tres- 
pass is  thus  laid  down — where  the  immediate  .act  of  im- 
prisonment proceeds  from  the  defendant,  the  action  must 
be  trespass;  but,  where  the  act  of  imprisonment  by 
one  person  is  in  consequence  of  information  from  another, 
there  an  action  on  the  case  is  the  proper  remedy :  and 
Sionehouse  v.  Elliott  {c),  where  the  distinction  between 
the  two  forms  of  action  laid  down  in  Morgan  v.  Hughes, 
was  recognized. 

Mr.  Serjeant  Spankie  was  now  about  to  shew  cause, 
but  the  Court  called  on — 

Mr.  Serjeant  Wilde  to  support  his  rule. — The  defend- 
ant was  not  a  trespasser;  he  only  put  the  law  in  motion ; 

(a)  In  Boot  v.  Cooper,  (1  Term  found  therein:  but  that  the  only 

Rep.  536,  n.),  it  was  held,  that  remedy  was  by  an  action  on  the 

trespass  does  not  lie  against  ex-  case  for  maliciously  obtaining  or 

aae  officers,  for  entering  into  a  executing  the  warrant, 

person's  house,  by  virtue  of  a  le-  {b)  2  Term  Rep.  225.     And 

gal  warrant,  to  search  for  smug-  see  Mauey  v.  Johnson,  12  East,  67* 

gled  goods;  although  none  were  (r)  6  Term  Rep.  315. 


V. 
DONCASTKB. 


44« 


CASKS  IN  EASTBR  TERM, 

1826.        and,  if  even  he  had  no  probable  cause  for  procuring 
HotROYD      *^®  apprehension  of  the  plaintiff,  the  form  of  action  should 
«•  have  been  different;  he  cannot  be  Hable  in  trespass.  The 

arrest  of  the  defendant  was  made  by  virtue  of  a  war- 
rant; and  the  conversations  with  the  defendant,  spoken 
of  by  the  witnesses,  had  reference  to  an  imprisonment 
under  the  warrant;  and  therefore  the  warrant  should  have 
been  produced* 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  the  im- 
pression of  the  learned  Judge  at  the  trial  was  correct;  but, 
as  he  reserved  the  question  for  our  consideration,  we 
thought  it  right  to  grant  the  rule.  Where  a  man  de- 
prives another  of  his  liberty,  the  injured  party  is  en- 
titled to  maintain  an  action  for  false  imprisonment,  and 
it  is  for  the  defendant  to  justify  his  proceeding*  by  shew- 
ing that  he  had  legal  authority  for  doing  that  which 
he  had  done.  The  onus  of  justification  in  this  case 
being  upon  the  defendant,  the  warrant,  if  any  existed, 
should  have  been  produced  by  him.  The  mere  asser- 
tion of  the  constable,  that  he  had  apprehended  the  plain- 
tiff under  a  warrant,  was  not  sufiicient  evidence  of  the 
.  issuing  of  a  warrant.  That  which  the  constable  called  a 
warrant,  might  have  been  a  mere  piece  of  waste  paper; 
and  there  is  nothing  to  shew  that  it  was  isstied  by  a  per- 
son having  competent  jurisdiction,  or  that  the  plaintiff  had 
been  guilty  of  any  offence  of  which  a  magistrate  could 
take  cognisance.  It  was  clearly  not  the  duty  of  the  pl«n- 
tiff  to  produce  the  warrant.  His  right  of  action  accrued 
on  his  detention,  and  no  evidence  was  offered  by  the  de- 
fendant to  repel  it. 

As  to  the  objection  that  the  action  should  have  been 
case  and  not  trespass,  I  am  of  opinion,  that,  the  warrant 
not  having  been  produced,  it  was  impossible  for  the 
learned  Judge  M'ho  tried  the  cause,  to  say  whether  or  not 
the  action  was  commenced  in  the  proper  form. 
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The  rest  of  the  Court  concurring — 


(a)  Sec  Widsei  ¥.  CiuUerfmck 
{ante.  Vol.  10,  p.  63),  where  it  was 
held,  that  an  action  of  trespass  for 
false  imprisonment,  was  maintain- 
able  against  the  defendant,  a  ma- 
gistrate,  for  causing  the  plaintiff 
to  be  apprehended  under  an  er- 
roneous commitment  upon  a  re- 
gular conviction.  And  Lord  Chief 
Jostioe  Beit  there  said  (p.  89)» 
that  **  in  trespass,  there  cao  be  no 
accessories,  but  all  the   parties 


Rule  discharged  (a). 

trespassing  are  to  be  considered 
as  principals;  as,  if  an  order  be 
unlawful,  he  who  makes  it  is 
equally  responsible  with  him  who 
executes  it :  for,  in  RolU^g  Ahridg- 
meni  (Vol.  2,  tit.  "  Tretpau,"*  V. 
3,  p.  555),  it  is  laid  down,  that 
Mf  a  man  command  another  to 
beat  one,  and  he  do  it  accordingly, 
he  is  a  trcspasseri  as  wdl  as  he 
who  <fid  it.'  *• 


1826. 


HOLROTD 
V. 

DORCASTER. 


Denman,  Demandant;  Bull,  Tenant* 

M.  HIS  was  a  writ  of  entry.  The  demandant  took  the  re- 
cord down  for  trial,  under  a  peremptory  undertaking,  at 
the  last  Summer  Assizes.  The  cause  was  entered  late  in 
the  list,  and,  in  ccmsequence  of  an  unusual  press  of  busi- 
ness, it  was  made  a  remanei  to  the  last  Spring  Assizes, 
when  the  tenant  appeared,  but  no  notice  of  trial  had  been 
given,  and  the  demandant  had  not  entered  the  cause  for 
trial. 

•Mr.  Serjeant  Taddy^  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisiy  for  judgment  as  in  case  of  a  nonsuit. 


Saturday, 
May  6th. 

In  a  writ  of  en- 
try, the  demand- 
ant took  the  re- 
cord down  to 
the  Assises. 
The  cause  was 
made  a  renutnet. 
At  the  next  As- 
sizes, the  ten- 
ant alone  ap- 
peared.— The 
Court  refused 
to  allow  him  to 
sign  judgment 
as  In  case  of  a 
noosait. 


Mr.  Serjeant  Lawes  now  shewed  cause. — There  was  no 
default  on  the  part  of  the  demandant;  for,  as  he  had  not 
given  notice  of  trial  for  the  Spring  Assizes,  he  was  not 
in  a  situation  to  enter  the  cause.  Where  a  cause  has  once 
been  carried  down  to  trial,  the  defendant  cannot  have 
judgment  as  in  case  of  a  nonsuit.    In  Mewburn  v.  Lang- 
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Dbnman, 

Demandant; 

BULLy 

Tenant 


ley  (a),  where  the  plaintiff  had  carried  the  record  down  for 
trial  once,  the  Court  refused  to  allow  the  defendant  to  enter 
up  judgment  as  ui  case  of  a  nonsuit,  for  not  carrying  it  down 
a  second  time,  although  the  cause  was  made  a  remanei  the 
first  time;  but  they  said,  that  the  defendant  should  hare 
carried  the  record  down  by  proviso.  Besides,  judgment 
as  in  case  of  a  nonsuit  can  only  be  entered  in  those  cases 
where  the  statute  (14  Geo*  2,  c.  17)  enables  a  defend- 
ant to  carry  down  the  record  by  proviso,  and  that  sta- 
tute does  not  apply  to  real  actions. 


Per  Ctirtam.— It  is  unnecessary  to  decide  whether 
or  not  the  statute  14  Geo.  2  applies  to  real  actions  {by 
The  case  of  Mewbum  y.  Langley  appears  to  be  in  point. 
It  was  there  held,  that,  if  a  plaintiff  takes  his  cause  down 
to  the  Assizes  for  trial,  and  it  be  made  a  remanei,  although 
he  withdraws  the  record  at  the  next  Assizes,  the  defend- 
ant cannot  have  judgment  as  in  case  of  a  nonsuit,  but 
must  carry  down  the  record  by  proviso  (c).  In  the  case 
of  King  V.  Pippeii  (d),  it  was  held,  that  judgment  as 
in  case  of  a  nonsuit  cannot  be  entered  on  the  plaintiff's 
neglecting  to  carry  the  record  down  to  trial,  where  the 
defendant  might  have  carried  it  down  by  proviso.  Whe- 
ther, therefore,  a  writ  of  entry  be  or  be  not  within  the 
statute  14  Geo.  3,  as  the  tenant  might  have  carried  down 
the  record  by  proviso,  he  is  not  entitled  to  enter  judg- 
ment as  in  case  of  a  nonsuit. 

Rule  discharged  (e). 

{d)  I  Term  Rep.  492. 

(e)  Where  the  defendant  car- 
ries down  the  record  by  profiso, 
it  is  sufficient  if  he  obtun  the 
usual  rule  for  trial  by  proviso 
at  any  time  before  trial,  even 
thoug^h  it  be  obtained  after  he  has 
given  the  plaintiff  jiotice  of  trial. 
King  ?.  Pippctt,  1  Term  Rep.(>!)5. 


Ta)  3  Term  Rep.  I. 

{b)  From  the  case  of  Almgill  y. 
Pierton  (1  Bos.  &  Pui.  103),  it 
would  seem  that  judgment  as  in 
case  of  a  nonsuit  may  be  entered 
up  against  the  demandant  in  a 
writ  of  right, 

(c)  See  also  Porzelita  v.  Mad- 
docks,  1  H.  Blac.  101;  Anderson 
V.  Shaw,  ante,  p.  44. 
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DORRINGTON  P.  BrICKNELL.  E^^V^{ 

1  HIS  was  a  demurrer  to  a  declaration  in  debt  on  a  bail-  in  debt  oo  a 
bond,  for  not  averring  that  there  was  any  affidavit  of  declaration  need 
debt,  or  that  the  writ  waa  marked  or  indorsed  for  bail.        a^rmenS'that 

then  was  an 
affldaTit  of  debty 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer. —  or  that  the  mm 
The  declaration  is  insufficient,  on  two  grounds — Firsts  it  [i^'^d onthe 
is  not  alleged  that  the  writ  under  which  the  party  was  ^"^ 
arrested,  was  issued  on  an  affidavit  of  debt;  Secondly, 
it  is  not  stated  that  the  writ  was  indorsed  for  bail:  both 
of  which  averments  are  necessary  by  the  statute  13th 
Geo.  1,  c.  29,  s.  S|  (a).  The  objection  was  taken  in  the 
case  of  fFhiskard  v.  Wilder  (6),  and  over-ruled  by  the 
Court,  Mr.  Justice  Denison  saying:  '^  It  is  often  done, 
imd  often  not:  I  have  often  seen  declarations  of  both 
sorts ;  some  one  way,  some  the  other."  But,  in  the  sub- 
iBequent  case  of  Hill  v.  Heale,  on  Whisiard  v.  Wilder 
being  referred  to.  Sir  Jamez  Mansfield  said  {fi) :  *'  The  ques* 
tion  there  related  to  the  form  of  the  declaration.  Mr.  Jusv 
tice  Demean,  who  was  a  pleader  of  the  first  eminence,  oh- 
served,  that,  in  practice,  the  form  of  the  declaration  was 
some&nes  one  way,  and  sometimes  another;  and  that  he 


(a)  By  wiuch  it  ia  enacted*— 
f *  Tbst»  £pom  and  after  the  24th 
June,  1726,  in  all  cases  where  the 
pkinttff^s  cause  of  action  shall 
amount  to  ten  pounds,  or  up- 
ward^ affidsTit  9haU  be  made 
and  filed  of  such  cause  of  action, 
(wUch  affidavit  may  be  made  he- 
fore  any  Judge,  or  commissioner 
of  the  Court  out  of  which  such 
process  shall  issue,  authorized  to 
lake  affidavits  in  such  Couru,  or 
else  before  the  officer  who  shall 

VOL.  XT. 


issue  such  process,  or  his  deputy, 
which  oath  such  officer  or  his  de- 
puty, is  thereby  empowered  to 
administer);  and  that,  for  such 
affidavit,  one  shillhig,  over  and 
above  the  stamp-duties,  shall  be 
paid,  and  no  more;  and  that  the 
sum  or  sums  specified  in  such 
affidavit  thaU  he  indorsed  on  the 
back  of  such  writ  or  process.** 

(6)  1  Burr.  330. 

(c)  2  New  Rep.  20K      • 

o  o 


446  CASES  IN  EASTER  TERM, 

1826:         did  not  think  the  averment  necessary.     This  was  the  sole 
OoRRXNOTON    Q"®**^^'*  before  the  Court*    But  I  should  have  great 
V.  difficulty  in  aifreeiniir  with  thie  doctrine  imputed  to  the 

Court  of  King's  Betwi,  that  the  statute  of  lit  Geo.  1 ,  is 
merely  dhrBctory;  I  cannot  help  entertaining  great  doubts 
respecting,  that  dictum.  The  Sheriff  .must  see  by  the 
writ  whether  it  be  indorsed  or  not,  and  I  cannot  think 
he  could  justify  ah  arrest  without  it.*^  So»  here,  the  ar- 
rest could  not  be  j  ustified  withdot  an  affidavit  of  debt,  and 
BO  action  can  be  maintained  oh  a  boiid  given'  to  enforce  an 
illegal  artest..  The  bail-bond  is  founded  on  the  arreat; 
and,  if  the  arrest  be  ill,  the  bail-'bcmS  is  bad  also. 


Mr.  Serjeant  Peate  (in  the  absence  of  Mr. 
Wilde),  canira,  was  stopped  by  the  Cottrt. 


Mr.  Justice  Park  (a}.«-rl  am  of  opinion  .that  there  is  no 
foundation  for  the  objections  that  have  been  raised  to  the 
forti)  of  the  declaration  in  this  case^  Whi^ardr.  Wilder 
was  decided  in  the  year  1757,  and  its  iauthority  has  never 
«nee  been  questioned»  The  case  of  HUl  v*  Heale  is  of  a  to- 
tally different  natltrei.  The  question  tber^  was»  Whether  a 
eommisskm  of  bankrupt  sued  out  upoiDi  tint  affidavits  of  four 
petitidning:creditDrs,whosedebts  did  not  appear  u|fon  the 
face  of  the  affidavits  to  amount  to  200/1,  was  void — it  was 
held  not ;  tbeprovision  in  thje  5  Oea*  S,  c.  SO,  s.  £3,  respect- 
ing such  affidavits^  being  (lMv?c/49ry only,  atid  hot  conditional. 
What  Sir  JafHes  Mof^field^  there  said  with  'respect  to  the 
form  of  declaring  on  abafl-bond,  was  merely  put  by  way  of 
illustration;  the  point  waa  not  judicially  before  him.  In 
WMsidrd  v.  Wilder,  it  was  ohjteted^  that  the  deehiration 
ought  to  have  particularly  set  forth  *'  thai  the  debt  was 
sworn  to  by  the  plaintiff;  and  that  the  sum  /noom  to  be  due, 
and  for  which  the  defendant  was  holden  to  bail,  was  marked 
on  the  writ.*"  ButSir  James  Man^tdsM{b):  '*  This  has 

(a)  Lord  Chief  Justice  Best  was  at  GuUdhali.        {h)  I  Burr.  332. 
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not  been  thought  necessaryta  be  set  forth,  till  this  time,        1826. 
erer  since  the  making  of  the  act  of  IS  Ge6.  1.     Nor 
does  it,  upon  reading  the  act,  appear  to  be  an  essential  tf, 

requisite  to  the  vaUdUy  of  the  bail*bond,  nor  in  the  na-  ^^^^^^^^' 
jtiure  of  a  condition-precedent  to  ii;  but,  on  the  contrary, 
the  statute  of  1%  Geo.  I  appears  to  be  only  directory  to 
the  Sheriff:  Hd:  that«  though  ihe  Sheriff  may  be  himse^ 
annoerable  for  such  an  omission  (a),  yet  the  bondi^  not 
▼oid;"  andMr.JusticeDtfiHioiisaid:  "  This  original  action 
appears  to  have  been  an  ac  etiam  for  50/.,  and  a  good  pre- 
cept is  set  out*.  Therefore,  the  defendant  was  liable  to 
be  arrested.  And  it  is  set  out  that  he  was  arrested. 
This  act  of  12  Geo.  1,  does  not  make  the  prpceedjngs 
voidf  in  case  the  defendant  be  arrested  without  affidavit 
and  marking  the  sum  sworn  to  upon  the  back  of  the  writ: 
it  only  prohibits  the  Sheriff  and  plaintiff  from  doing  it. 
And  they  may,  indeed,  be  Uable  to  an  action  upon  ihe 
case  for  it  (though  perhaps  not  to  an  action  of  trespass); 
but  it  does  not  make  the  bail-bond  void."  Mr.  Justice 
Foster  concurred  with  the  relst  of  the  Court,  and  said, 
that,  ''  if  the  fact  was,  that  there  was  no  affidavit,  the 
defendant  might  have  been  relieved  in  a  much  easier  me- 
thod 9  by  applying  to  the  Court,  or  to  a  Judge,  to  be  dis- 
charged upon  dxnmon  bail,"  There,  as  here,  the  de- 
murrer was  disallowed. 

Mr.  Justice  Bukrough. — The  only  question  is,  whether 
we  are  to  be  guided  by  the  decision  of  four  Judges  in  the 

(a)  See  WUcoxon  y.  Nightingale  plaintiff's   cause   of  action  was 

(1  Moore  &  Payne*  279;  S.  C.  4  made  or  filed— it  was  hdd,  that 

Bing.  501),  where— on  demurrer  such  allegation  was  unnecessary, 

to  a  declaration  against  the  Sheriff,  it  being  averred  that  the  writ  was 

for  an  escape  on  meme  process,  as-  duly  marked  or  indorsed  for  bul, 

dgning  for  cause,  that  it  was  not  before  it  was  delivered   to  the 

alleged  that  any  affidavit  of  the  Sheriff. 

aG2 
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porrikgtov 
Bbicknell. 


Court  of  King^s  Bench,  or  by  the  mere  d&eium  of  onh 
Juige  m  this  Court. 

Mr«  Justice  Gaselee. — In  the  case  of  HiU  v.  Heale, 
the  commission  was  held  not  to  be  void,  the  statute  5  Geo. 
9,  c.  90,  s.  2S,  being  only  directory.  That  was,  in  fact, 
the  same  point  as  that  which  arises  in  this  case,  but  on 
another  statute. 

Judgment  for  the  plaintiff  (a). 


(o)  See  the  case  of  Skarpe  r. 
Ahbey  (2  Moore  &  Payne,  312; 
S.  C.  5  Bing.  193\  where  the  same 
pomt  was  determined  in  confor- 


ndty  with  the  dednon  in  tlus  cas^ 
wiuch  was  referred  to  by  Mr.  Jii»- 
tice  Burroughs 


IN  THE  EXCHEQUER  CHAMBER. 


Taylor,  qui  tarn,  v.  Willans. 
^mSl  [In  Error.] 

In  a  dcdandon  J.  HIS  was  an  action  of  debt,  brought  by  the  defendant  in 
on  the^utatT^  ^^^^  (f^^  plaintiff  below)  on  the  statute  9  Aime,  c.  14, 
g^'J^^  s.  2  (a),  to  recover  from  the  plaintiff  in  error  (the  defend- 
ed to  hare  been  ant  bolow)  penalties  for  ffamincf. 

committed  "at  '  '^  o  o 

the  parish  of  St. 

JawteSf  in  the  county  of  Middleux: — Held  (on  error)  tufficienty.  although  there  are  in  Milddkter 

two  pariflhet  of  St  Jawtet,  viz.  St.  James,   Wtsimhuier,  and  Sl  Jametf  Ckrkeawell — the  latter 

never  being  detcribed  without  the  addition  of  **  CUrkimoeU." 

In  debt  on  the  statute  of  jinw,  for  money  lost  at  play,  the  declantion  averred  that  the  party  did, 
"  at  one  and  the  same  sittbg,  by  playing  at  a  certain  game  called  *  Romge  et  Nokr,'  lose  to  the  de- 
fendant a  laige  sum,  frc,  and  did  then  and  there  pay  the  same  to  the  defendant* — withoot  alleg- 
ing that  he  played  with  the  defendant  :^Atf  sttflkienL 


'  (a)  By  wbich  it  is  enacted-^ 
^*  that,  from  and  after  the  let 
May,  I7il9  any  person  or  per- 
sons wfaatsoeTer,  who  shall,  at  any 
time  or  sitting,  by  playing  at 
cards,  dice,  tables,  or  other  game 


or  games  whatsocTer^  or  by  bet- 
ting on  the  sides  or  hands  of 
such  as  do  play  at  any  of  the 
games  aforesud,  lose  to  any  one 
or  more  person  or  persons  so 
playing  or  betting,  in  the  whole. 


IN  THE  SEVENTH  YEAR  OF  OfiO.  IV. 
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'  The  deolaratioD,  which  contained  thirty-eight  counts, 
stated — that  the  defendant  was  attached  to  answer  to  the 
plaintiff,  who  sued  *'  as  well  for  himself  as  for  the  poor 
of  the  parish  of  St.  James,  in  the  county  of  Middlesex^* 
in  a  plea  that  he  render  to  the  poor  of  the  parish  afore- 
said, and  to  the  plaintiff,  who  sued  as  aforesaid,  the  sum 
4»f  £-- — f  which  he  owed  to  and  unjustly  detained  from 
them;  and  thereupon  the  plaintiff,  who  sued  as  aforesaid, 
fay  John  Taiham,  his  attorney,  complained,  that  one  Wil- 
Ham  Willans,  after  the  1st  day  of  ilfay,  in  the  year  of  our 
liOrd  1711,  to  wit,  on  &c.,in  the  year  &c.,  "  at  the  parish 
•of  St.  James,  in  the  county  of  Middlesex^  did,  at  one  and 
the  same  time  and  sitting,  by  playing  at  a  certain  gamt 


1826. 
Taylor,  q,  t, 

WlLLANS. 


tbe  sum  or  valae  of  10/.,  and  shall 
pay  or  deliver  the  8aine»  or  any 
part  thereof,  the  perBon  or  per- 
sons so  losing,  and  paying  or  de- 
livering the  same,  shall  be  at  li- 
'beity,  within  three  months  then 
mxt,  to  sue  for  and  recover  the 
money  or  goods  so  lost,  and  pud 
or  delivered*  or  any  part  thereof, 
from  the  respective  winner  and 
winners  thereof,  with  costs  of  suit, 
by  action  of  debt  founded  on  this 
act,  to  be  prosecuted  in  any  of 
her  Mi^est/s  Courts  of  record;  In 
which  actions  or  suits,  no  ettoin, 
protection,  wager  of  law,  privilege 
of  Parliament,  or  more  than  one 
imparlance,  shall  be  allowed;  in 
which  actions  it  shall  be  sufficient 
for  the  pluntiff  to  allege,  that  the 
defendant  or  defendants  ate  in** 
debted  to  the  plaintiff,  or  receiv- 
ed to  the  plaintiff's  use,  the  mo*- 
nies  so  lost  and  paid,  or  converted 
the  goods  won  of  the  plaintiff  to 
the  defendant's  use,  whereby  the 


plainUffs  action  accrued  to  him, 
according  to  the  form  of  this  sta- 
tute#  without  setting  forth  the 
spedal  matter;  and,  in  case  the 
person  or  persons  who  shall  lose 
such  money,  or  other  thing,  as 
aforesiud,  shall  not,  within  the 
time  aforesaid,  really  and  hon&fde, 
and  vrithout  covin  or  collusion, 
sue,  and  with  effect  prosecute  for 
the  money,  or  other  thing,  so  by 
lum  or  them  lost,  and  pud  or  de- 
livered, as  aforesaid,  it  shall  and 
may  be  lawful  to  and  for  any  per- 
son or  persons,  by  any  such  action 
or  suit,  as  aforesaid,  to  sue  for  and 
recover  the  same,  and  treble  the 
value  thereof,  with  costs  of  suit» 
agunst  such  winner  or  winners,  as 
aforesaid;  the  one  moiety  thereof 
to  the  use  of  the  person  or  per- 
sons that  will  sue  for  the  same, 
and  the  other  moiety  to  the  me  of 
the  poor  of  the  parish  where  the 
■offence  shall  be  committed^ 
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called  '^  Rouge  ei  Nair  (a),**  lose  to  the  defendant  a  latge 
sum  of  money,  to  wit,  the  sum  of  50/.,  and  did  then  and 
there  pay  the  same  to  the  defendant.  The  plaintiff  dien 
averred  that  William  WiUans  did  not  prosecute  with  effect 
within  the  three,  months:  whereby  an  action  accrued  to 
the  plaintiff,  &c» 

At  the  trial,  a  verdict  was  taken  for  the  ]plaintiff  bdowt 
on  the  third,  fifth,  ninth,  thirteenth,  twenty-first,  twenty^ 
third,  twenty-ninth,  and  thirty-sevepth  counts;  and  for  the 
defendant  below  on  the  pthers.  J;Qdgment  having  been 
entered  up  for  the  plaintiff  below,  in  the  Court  of  King  9 
Bench,  the  defendant  below  brought  error  into  the  £«*• 
chequer  Chamber,  assigning  for  cayses: — 

"  That  there  are  two  parishes  of  St*  James  in  the  coun- 
ty of  Middlesex — St.  James,  Clerkenwell,  and  St.  Jmnes^ 
Westminster,  and  that  it  did  not  appear  on  the  &ce  of  Ae 
record  which  parish  was  meant^  and 'also,  that  it  was  iiot 
sufficiently  averred  that  William  Wittans  lost  the  money 
to  the  defendant  below  at  one  and  the  same  time,  by  play* 
ing  with  him,  or  that  the  defendant  below  played  at  all,  or 
betted  on  those  who  did  play,  so  as  to  bring  the  case  with^ 
in  the  statute  9  Anne,  c.  14,  s.  S.** 


Mr.  Brodrick,  for  the  plaintiff  in  error. — ^There  are  two 
objections  on'the  face  of  this  record:  First,  that  the  parish 
in  which  the  offence  is  alleged  to  have  been  committed  is 
not  described  with  sufficient  certainty — Secondly,  that  it 
does  not  appear  that  William  Willans  was  playing 
the  defendant  below. 


(a)  In  The  King  y.  Rogier  (1 
Bam.  &  Cress.  272),  it  was  held, 
that  the keeping^ofacommoo  ganw 
ing  house,  and,  for  lucre  and  gun, 
unlawfully  causing  and  procuring 
dWers  idle  and  cTil-disposed  per* 
sons  to  frequent  and  come  to  play 


together  at  a  game  called  ^  Rimge 
et  Noir,*'  and  permit^g  the  said 
idle  and  evil-^lisposed  persons  to 
remain  playing  at  the  said  game 
for  divers  large  and  excessive  sums 
of  money,  is  an  indictable  oienoe 
at  common  law. 
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i^r»/— There  are  twofparvshes  of  St.  James  in  the  county        1826. 
of  Middlesex^  vi$L  St  James  within  the  Liberty  of  tVest-    j^^^^^^^  ,^ 
toiMster,  and  St»  James,  Clerkenwell.    The  plaintiff  below  v. ' 

«ued  **  B9  well  for  himself  as  for  the  poor  of  the  parish  of 
St.  James f  m  the  county  of  Middlesex  T  without  describ- 
ing the  particular  parish  or  its  precise  locality.  It  is  es- 
eential  that  thoiparii^  ahpuld  be  righdy  described  in  the 
decUratioa  and  in  the  judgment,  as  a  moiety  of  the  penal- 
ty to  be  recovered  goes  to  the  poor  of  the  parish  wherein 
the  o^nce  was  committed.  The  Court  will  take  judicial 
notice  that  there,  are  .  two  parishes  of  the  same  name  in 
JUiddleses^.  .  According  toiyarious  statutes,  they  are  to  be 
designated  in  a  particular  manner;  neither  is  simply  the 
parish  of  St.  James;  the  addition  must  be  given:  parti- 
cularly in  the  case  of  a  pewlty  40  be  .recovered  for  the  use 
of  the  poon  In  the  statute  28  Geo.  2^  c  S7,  an  act  for  the 
Eiore  easy  and  speedy  recovery  of  small  debts,  St..  James, 
WestmnsUfr,  is.  described  as  '^  the  parish  of  St.  Jataes 
within  the  JLiherty  of  Westminster."  The  statute  1  Jac.  1, 
c«  22 (private act)  describes  that  parish  in  the. same  manner. 
On  the  other  handy  the  other  parish  of  St.  James  is  de- 
scribed in  the  28  Geo.  S,  c.  10,  and  the  30  Geo.  S,  c.  69, 
as  '*  St.  James  at  ClerkemwMf  and,  in  the  15  Geo.  3,  c. 
23,  as  '^  St.  James  OerkemvelL"  If  thb  objection  had 
been  taken  at  the  trial,  it  might  have  been  answered,  that 
the  parish  in  question  was  as  well  known  by  the  one  name 
as  by  the  other.  In  fUrtiand  v.  Poansett  (a),  the  pliuntiff 
decllired  for  the  use  a|id  occupation  of  a  house  in  the  parish 
of  Lambeth.  It  was  proved  that  the  name  of  the  parish 
was  St.  Margf  Lambethi  though,  in  several  local  acts, 
it  was  described  as  "  the  parish  o{  Lambeth*'  generally ,  and 
it  was  known  by  both  uames.  This  was  held  to  be  no  vari- 
ance ;  and  Sir  James  Man^eU  said :  "  The  name  of  Lam- 
beth  is  much  better  known  than  that  of  St.  Mary,  Lambeth; 

(a)  1  Taunt.  570. 


452  CASES  IN  EASTER  TERM| 

1826.        and  the  question  is^  whether  it  be  not  sufficient  to  call  it  by 
'tatlor,^.^.    that  name  by  which  all  mankind  call  it.'*  But,  when  a  parish 
V.  derives  its  name  from  a  Tutelar  Saint,  it  must  be  described 

correctly,  and  if  there  be  any  omission,  the  variance  has  al- 
ways been  held  fatal.  In  Wilson  v.  Gilbert  (a),  which  was  an 
action  for  non-residence,  the  parish  was  styled  in  the  deda* 
ration  as  the  parish  of  St.  EtheUntrgf  the  real  name  being 
ISt.  Ethelburga — this  was  held  a  fatal  variance.    So,  in 
Harris  v.  Cook  (ft),  where,  in  an  action  on  the  case  for  an 
excessive  distress,  the  premises  were  averred  to  be  in  the 
parish  of  St.  George  the  Martyr,  Bloomsburyt  and  the 
proof  was,  that  the  premises  were  in  the  parish  of  St*  Georgef 
Bloomsbury — it  was  hdd  to  be  an  improper  description« 
Although,  in  Doe  d.  ToUet  v.  SaUer  (c),  in  ejectment,  the 
premises  were  laid  to  be  in  Famham^  and  proved  to  be  in 
Famham  Royals  and  it  was  held  no  variance;  ^and  in  The 
King  y.^Glossop  (d),  where  the  evidence  in  a  conviotion 
stated  that  the  Coburg  Theatre  was  in  the  parish  of  Lam^ 
6eih,  and  the  adjudication  of  the  penalty  was,  to  the  poor 
of  the  parish  of  St.  Mary^  Lambeth — it  was  held  that  thia 
was  no  variance :  yet  in  neither  of  these  cases  did  it  appear 
that  there  were  two  distinct  parishes  bearing  the  same  name. 
Although  the  description  of  the  parish  in  the  declaration 
might,  at  the  trial,  have  been  deemed  sufficient;  still,  the 
judgment,  which  decrees  onehalf  of  the  penalties  recover* 
ed,  ^'  to  the  poor  of  the  parish  of  St.  James,  in  the  county 
of  MidUUeseXf^  is  bad  and  uncertain* 

Secondly — It  does  not  appear  on  the  face  of  the  dedara* 
tion,  whether  the  defendant  below  was  playing  or  betting. 
Where  the  penalty  is  to  be  recovered  by  a  common  informeri 
the  act  giving  it  must  be  conside]:ed  as  strictly  penal;  te* 
tnedial  only,  when  the  loser  sues.    The  declaration  alleges 


(a)  2  Bos.  &  Pul.  2^  1 .  (c)  13  East,  d. 

(6)  2  B.  Moore,  587;  S.  C.  8         (d)  4  Bam.  &.  Aid.  61<S. 
Taunt  539. 
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^*  that  one  WilUam  WiUans,  at  the  parish  of  St.  James^        1^6. 
in  the  county  of  Middlesex,  Aid,  at  one  and  the  same  time    ^^^^^ 
land  sitting,  by  playing  at  a  certain  game  called  '  Rouge  et  «. 

Nair,  lose  to  the  defendant  (below)  a  large  sum  of  money, 
to  wit,  BOL,  and  did  then  and  there  pay  the  same  to  the 
defendant  (below)^"  It  is  not  arerred  that  he  was  plajf' 
ing  wiik  him.  The  statute  only  extends  to  money  lost  by 
one  player  to  another,  or  by  the  by-standers  betting  on 
4hose  who  play;  but  it  does  not  extend  to  the  case  of 
a  person  simply  betting  with  a  by-stander.  In  Comynie 
Digest,  it  is  said,  that  (a),  ''  if  an  action  be  founded 
upon  a  statute,  the  plaintiff  must  aver  every  matter,  which 
is  requisite  to  entitle  him  to  an  action.'*  Again  (i),  ''  So» 
the  plaintiff,  in  his  declaration,  ought  to  aver  every  fact; 
mthout  being  informed  of  which,  the  Court  cannot  judge 
whether  the  plaintiff  has  cause  of  action.  As,  in  an  action 
founded  on  a  statute,  the  plaintiff  ought  to  aver  every  fiict 
necessary  to  inform  the  Court  that  his  case  is  within  the 
statute:  as,  in  Quare  Impedit,  by  the  King,  on  the  statute 
18  EUm,  c.  12,  for  not  reading  the  thirty-nine  articles,  it 
ought  to  be  averred  that  it  was  a  benefice  with  cure;  (1 
And.  G2^Luiw.  1089) ;  So,  in  Quare  Impedit  by  the  King« 
founded  on  the  statute  SI  ££«•  c  6,  for  simony  (JSemb. 
iMtuf.  1089) ;  So,  in  Qmare  Impedii  by  the  University,  on 
the  statute  S  Jao.  1,  c.  5,  for  the  benefice  of  a  recusant^  the 
plaintiff  must  aver,  that  the  patron  was  a  recusant  convict 
(10  Co.B&  a).'*  So,  here,  the  plaintiff  below  should  have 
averred,  and  proved  at  the  trial,  that  the  defendant  below 
was  playing.  In  LynaU  v.  Longbotham  (c),  which  was  an 
action  of  debt  on  this  statute,  the  declaration  alleged 
the  money  to  have  been  lost  to  the  defendant,  by  betting 
on  the  side  of  one  John  Clarke,  at  a  certain  game  called  a 
foot-race — ^it  was  held,  that  a  foot-race  is  a  game  within 


(ii)  TiU  «  Attkmupan  Statute,"  (A.  3).        (6)  Tii.  ^'  Pkader;'  (C.  76). 

(c)2Wil8.36. 
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1826.        the  act ;  but  that  it  must  appear  that  a  man  was  playing  at 
"  auch  game,  or  eke  a  wager  abo¥e  10/.  kid  4ipon  hk  ridc^ 

«.'  *  '  was  not  a  betting  within  the  statute;  and  Lord  Chief  Ju»- 
tioe  WiUe$  there  said  (a) :  **  The  single  question  is,  i^he- 
ther  it  appears  that  datie  was  playing  at  a  ipne  cabled 
a  foot-race;  for,  if  be. was,  thk  was  a  betting  within  the 
statute;  but  it  k  neither  laid  in  the  declaratioiii  nora^ted 
in  the  case,  that  he  was  playing  at  a  game  called  afootr 
race;  and' we  can  intend  nothing  that  does  not  appear: 
there  most  be  a  betting  on  the  side  of  a  person  ptoijfmgi 
and,  if  no  case  had  been  stated,  the  judgment  must  hare 
beieh  arrested  upon  this  declaration,  because  it  k  not  laid 
Ihat  Clarke  was  playing.  I  think  thk  is  a  penal  kw, 
^nd  not  merely  remedial."  The  cases  of  Spi^res  y^  Parkr 
er{b),  Skuhiim  y^AtpifuM{e),  and  Bu$t  r.  Howard  {dit 
are  express  attthorifies  to  shew,  that,  after  yerdict,  no- 
thing can  be  presumed  but  what  k  expressly  stated  m  the 
declaration,  or  can  be  necessarily  implied  fx^m  those  &els 
which  are  stated.  It  waif  not  necessary;,  in  thk  case,  to 
prove  that  the  defendant  below  was  playing,  xa8Jt5raa  not 
averred;  therefore,  it  cannot  now  be  assumed  that  that 
fact  was  proved :  for,  nothing  can  be  intended  tQ  extend 
the  construction  df  a  penal  act  beyond  its  exprests  irords..  , 
[Mr.  Baron  HMpek.--^ln  die  case  of  Frederick :?.  Laeh- 
tip  {e)t  the  declaration  Was  preckely  in  .the  same  form  as 
that  in  the  present  case^  aave  that  there  the  action  was 
brought  for  money  lost'by;  betting  at  cards,  whikt  here  it 
k  for  money  lost  by  phkfingi]  ** 

This  objection  was  riot  tdcen  there,  and  therefore  the 
point  now  rdied  on  was  not  considered  by  the  Court. 

[Lord  Chief  Justice  Beet  obse^ed,  that  there  was  no 
weight  in  the  first  objection,  and  that,  therefore,  the  ar- 


(«)  2  was.  40.  (rf)  4  Barn.  &  Aid.  656. 

(b)  1  Tcnn  Bep.  141.  (c)  4  Biinr.  2018. 

(c)  2  Doug.  679. 
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gament  on  the  part  of  the  defendant  in  &ttoT,  itii|^.  be 
confined  to  the  last;  and  Mv.  Baron  Huttock .  B^Ai^  thai 
the  two  parishes  in  ClerkenweU,  were  always  described  as 
''  St  John,  Clerkenw^U;'  and  ''  St.  Ja0ne$,  ClerkemoeUsT 
but  never  a9  /'  St^  John,'\  or  ''  Su  Jame$  '*  only  (a)]* 


)926. 

V. 

Will  A  Hi. 


Mr,  P(iiicson,  for  the  defendant  hi  error  .^-^Safficient  ap- 
pears on  the  face  of  this  declaration^  to  shew  that  the  de- 
fendant (below)  was  playing  with  JVilUam  fFiUmtnf  for,  it  is 
distinctly  averred,  that  the  lattpt  *^  did  loie  to  the  defend- 
ant (below)  a  large.sum  of  money,  to  wit,  BOt*,  and  d!d  thea 
and  tbe^  ^pf^y  the  same  to  the  defendant  (^low)/'  He 
could  not  have  lost  it  to  hhn  unless  he  had  been  playing 
with  him.  It  must  have  been  proved  at  the  t)rial,  that  they 
played  together.  All  the  jHrecedents  of  declarations  upon 
the  statute  of  Anne  are  in  the  same  form  as  the  declara- 
tion in  this  case  (^). 

Lord  Chief  Justice.  Bbj^.^ — Two  objections  have  be^n 
raised  to  this  record.  The  Jirsi  is,  that,  inaftnH«;h,  as  the 
plaintiff  below  sues  as  well  for  the  poor  of  the  pasiflb  of 
St.  James,  in  the  county  of  Middleeex,.  as  for  himself,  and 
there  are  in  the  county  of  Middkeex  two  parishes  that 
are  known  by  the  name  of  ^'  the  parish  of  St.  Jomes!^  the 
judgment  is. uncertain  and  erroneous;  for  that  it  does  not 
shew  to  the  poor  of  which  parish  the  moiety  of  the  penal- 


(a)  See  the  case  of  Taylor  v. 
Hooman,  (1  B.Moore,  161  \  where^ 
in  a  declaration  in  trespass  for 
breaking  and  entering  a  house, 
the  premises  were  ayerred  to  be 
in  the  parish  of  CUrkenweU,  and 
it  was  proved  that  Clerkenwell 
consisted  of  two  distinct  parishes 
or  districts  (St.  John,  and  St. 
Jamei,  CUrkenweU),  though  the 
whole  was  generally  known  by 


the  name  of  St.  James,  Cierkerir' 
«el^-^«liis  description  was  held  in« 
sufficient. ' 

(6)  See  Wentworth*s  Pleading,. 
Vol  7>  pp.  148,  189, 220,  351— 
LilL  Ent.  158'-Moig.Pleader,614. 
2Wi]s.d6.  In  7  Went.  236,  there 
is  a  precedent  where  the  plaintiff 
is  alleged  to  ha?e  played  wUh  the 
defendant. 
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1826.        ty  18  to  be  paid.    It  does  not|  however,  appear,  by  any 

Tatlor     l  *^*  ^^  Parliament,  that  there  are  in  Middlesex  two  parishes 

«•  known  by  the  name  of  St.  James.    There  is  a  parish  in 

Wesiminsterg  which  is  sometimes  called  ''St.  James^s^ 

and  sometimes  ''  St  JameSf  within  the  liberty  of  Wesil-^ 

minster;  **  and  there  is  also  a  parish  called  "  St.  James, 

-Clerkenweliy*  but  this  latter  is  never  described  without  the 

addition  of  **  ClerhemoeUJ*    We  may,  therefore,  dispose 

of  that  point  (a). 

'  The  second  objection  is,  that  the  offence  is  Hot  so  de« 
scribed  as  to  bring  it  within  the  statute.  It  has  been  said, 
that  this  is  a  penal  act,  and  must,  therefore,  receive  a 
iitrict  construction.  We  are  of  opinion,  that,  giving  it  the 
strictest  possible  construction,  this  case  is  within  it«  It  is 
averred,  that  the  money  was  lost  to  the  defendant  by  p&i^ 
fUjf.  If  it  had  been  lost  to  another,  it  would  not  have  been 
lost  by  playing,  but  by  betting;  and,  if  lost  by  playing,  it 
was  clearly  lost  to  the  person  wUh  whom  the  party  was 
playing.  In  the  case  of  Frederick  v.  Lookup^  the  declara- 
tion was  in  the  same  form  as  this,  and,  although  other  ob«> 
jections  were  there  discussed,  the  present  was  not  raised* 
We  are  of  opinion,  that  it  is  substantially  shewn  upon  the 
face  of  the  record  that  the  parties  were  playing  one  with 
the  other. 

Judgment  affirmed. 

m 

I 

(a)  In  WiUiams  ▼•  Burgest  (3  name>  it  is  well  enough,  though 

Taunt*  127),  it  was  held,  that,  in  that  is  not  the  name  of  consecra* 

a  penal  action,  if  a  parish  is  styled  tion. 
by  its  popular  and  well-known 
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Garner  r.  Weller.  ,?"^', 

^^  May  26M. 

JMR.  Serjeant  Peake^  on  the  part  of  the  defendant^  The  Court  re- 
applied for  a  rule,  calling  on  the  plaintiff  to  shew  cause  J^a^h^on"^ 
irhy  the  declaration  in  this  cause  should  not  be  set  aside.  ^°  ^e  groimd 

•'^  '   ofaTananoe 

for  irregularity.  The  irregularity  complained  of  was,  that,  between  the 

in  the  writ,  the  defendant  was  described  as  John  Weller^  ratUm— the  de- 

and,  in  the  declaration,  as  James;  the  latter  being  his  ^^"mm^ 

real  name.  ^  ^^  fonnery 

and/oaMt  in 
the  latter. 

Per  Curiam. — In  the  case  of  Spalding  v.  Mure  (a),  the 
Court  o{  King's  Bench  refused  to  set  aside  the  proceed- 
ings for  irregularity,  on  account  of  a  variance  between  the 
original  writ  and  the  declaration.  Formerly,  the  variance 
might  have  been  the  subject  of  a  plea  in  abatement  to  the 
writ,  but  now  it  is  otherwise;  for,  in  the  case  of  Peake 
V.  Davis  (i),  this  Court  held,  that  a  defendant  cannot 
plead  in  abatement  to  the  original  writ,  as  he  cannot  have 

(a)  6  Term  Rep.  363.  (6)  5  Tatwt.  653,  n. 
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Qj/er  (a).  The  like  practice  prevails  m  the  Court  of  King's 
Bench,  according  to  the  case  of  Spalding  ▼.  Mure;  and  it  is 
a  very  beneficial  practice,  for,  it  tends,  in  a  great  measure, 
to  get  rid  of  pleas  in  abatement,  the  only  use  of  which  is, 
to  retard  and  obstruct  the  proper  course  of  justioe. 


Tie  learned  S^ijeapt,.  therefore,  took  nothing  by  his 
nM»tion  (6). 


(a)  In  Mvm^  t.  HMnirt  (1 
B<M.  &  Pal.  645),  the  defendant, 
Mng  anresled  by  the  name  of 
JP.  H.,  put  in  bail  by  the  name  of 
S.H,  Theplaindffdechffed against 
Urn  as  **  5.  H,  arrested  by  the 
name  of  F.'  H.**  The  defendant 
pleaded  the  mitnamer  in  abatement 
of  the  writ.  The  pluntiff  treated 
the  plea  as  a  nnllity»  and  rigned 
judgment.  This  Coort  refused 
to  set  aside  that  judgment. 

See  aho  Synunen  y.  Waton,  1 
Bos.  &  PoL  105. 

But  see  th^  case  of  Wade  t. 
Stiff  (1  Moore  &  Payne,  26), 
where,  in  trespass  against  four 
defendants,  one  of  them  pleaded 
a  mitnamer  in  abatement  of  the 
writs  and  the  Court,  on  demurrer, 
held  the  plea  to  be  ill,  because  it 
concluded  with  a  prayer  of  judg- 
ment **  of  the  writ,  and  that  the 
$ame  might  be  gua$hed,  Sfc/* — ^the 
miinamer  of  one  defendant  being 
no  ground  to  abate  the  writ  as 
against  all:  but  it  was  not  hinted, 
cither  by  the  Court  or  by  counsel, 
that  such  a  plea  could  not  be 
pleaded  at  aU|  though  the  reason 
given  above  in  the  textt  why  it 
should' not  be  allowed,  seems  very 
satisfactory. 

(&)  See  the  case  of  Turing  v. 
Joiiff  (5  Term  Rep.  402),  where 


the  Court  of  Kmg't  Bemck^  on 
motion,  refused  to  permit  the  de- 
fendant to  take  advantage  of  a 
variance  between  the  sum  men- 
tioned in*  the  ac  etiam  part  of  the 
latitat,  and  the  declaration. 

Where  a  party  held  to  bsil  ob- 
tains time  to  put  in  bul  to  the  ac- 
tion, he  cannot  afterwards  object 
to  the  writ  for  irregularity.  Moore 
v.  Stockweil^  6  Bam.  &  Cress.  76. 

If  the  christian  name  of  the 
defendant  is  omitted  in  the  fo- 
titat,  the  Court  of  Kin^s  Bench 
will,  if  the  process  be  bailabU,  set 
aside  the  proceedings,  on  motion; 
but,  if  it  be  iertncealhe  omly,  they 
will  not  interfere  on  motion,  but 
leave  the  defendant  to  plead  in 
abatement.  RoIjA  v.  Feckham,  6 
Bam.  &  Cress.  164. 

The  reason  of  this  distinction 
betweefi  bailable  and  servicetbk 
process  is,  that,  in  the  former^ 
the  interests  of  third  parties,  wu. 
the  bail,  are  involved.  On  the 
same  principle,  the  Courts  wUh 
not  allow  amendments  in  bsH- 
able,  which  would  be  permitted  in 
serviceable  process.  See  the  caies 
of  Phiilipt  Y.  Tanner,  6  Bing.  237; 
S.  C.  3  Moore  &  Bayne;  and 
Honlder  y.  Famm,  3  Moore  fc 
Payne. 
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Sellick  r.  Smith,  Keeling,  and  Drake.  I^ay, 

J.  HIS  was  an  action  of  trover,  brought  to  recover  the  va*  in  troyer  against 
laeofeigfaty  hogsheads  of  .agar.  11;:^^/^ 

-  At  tiie  triali  before  Lord  Chief  Justice  Best,  at  fVeH-  Dock  company, 

,  *  for  sunn  dc* 

minster,  at  the  Sittings  after  the  last  Term,  the  following  pouted  in  the 
facts  appeared  to  evidencte :—  wTv^t^  :- 

The  plaintiff.  It  merchant  at  Savatmah,  m  Geor/tia,one  ^'^'  *****  *^* 

*  '  o      *.  treasurer  tru 

of  the  j^rovinces  of  the  Umtei  Siates,  consigned  the  su-  within  the  pro- 
gars  in  question  to  one  Richard  Peiiiti,  a  merchant  to  issth  wction  of 
London,  with  directions  to  him  to  sell  them  as  soon  as  ^69^anrenU- 
practicable,  and  to  place  the  net  proceeds  to  the  credit  of  ^^  toaverdict* 

*r  .  IT  ^jj^  action  not 

one  John  Grimooldf  of  New  York,  to  whom  the  plaintiff  ha^g  been 
was  indebted*     Crriswold  accordtogly  dre:w  bills  on  Peitiii  ^i^'^him 
to  the  supposed  value  of  the  shipment.    The  invoice  i7^i^^*^~ 
stated  that  the  phuntiff  was  the  shipper  of  the  sugars,  and  ciaaw~not- 

withalanding 

was  accompanied  by  a  letter  from  the  plaintiff  to  P^-  hie  having  de- 
tin,  directing  him  to  sell  them  on  his  account.     Pre-  ^^^to^i^f 
viously  to  the  arrival  of  the  sugars,  Pe^^i^^,  representtog  ^*7®  ^•J^?**}. 
himself  to  be  the  owner  of  them,  obtained  from  the  de-  indemnity. 
fendants  Keeling  ^  Drake^  who  were  his  brokers,  ad* 
vances  (in  money  and  bills)  to  the  amount  of  1,200^,  in 
anticipation  of  the  proceeds,  and  todorsed  the  bills  of  lar 
ding  to  them  thus: — 

'^  Deliver  the  within  contents  to  the  order  of  Messrs, 
KeeKng  ^  Drake.  „  Richard  Pettitt." 

Pettitt  shortly  afterwards  absconded,  and  a  commission 
of  bankrupt  was  issued  against  him;  but,  previously  to  this, 
he  had  placed  in  the  hands  of  one  Roswell  Allen  King,  the 
ktters  of  the  platotiff  and  of  Griewold,  requesting  him, 
King,  to  take  charge  of  the  consignments,  and  to  provide 
ibr  oertato  bills  mentioned  in  the  letters  to  have  been 
dcawn  on  him,  P^tiiii,  by  Griswold,^  on  account  of  the 
sugars.     In  pursuance  of  these  instructions  from  Pettitt, 
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182&  King,  on  behalf  of  the  plaintiff,  put  a  atop  on  the  sugars 
in  the  Docks,  and  made  a  demand  on  the  Company  for 
their  delivery  to  him  on  the  plaintiff's  account.  This,  how- 
ever, was  refused;  and,  on  the  4th  June,  18S3,  the  sugars 
were  delivered  to  KeeUng  ^  Drake,  upon  their  giving  to 
&niih,  the  Treasurer  of  the  Dock  Company,  a  bond  of  in- 
demnity. 

The  bond  recited — ''  That  the  goods  mentioned  and 
particularized  in  a  schedule  thereto  subjoined,  imported 
from  Savannah  into  the  Port  of  London,  in  the  ship 
Waterloo,  consigned  to  Richard  Petiitt,  were  then  lying 
in  the  warehouses  of  the  West  India  Dock  Company; 
that  KeeUng  %  Drake  had  represented  to  the  said  Com« 
pany  that  the  said  goods  were  duly  assigned  to  them  by 
Petiiti,'  on  a  valuable  consideration,  and  that  they  held  the 
bills  of  lading  for  the  same;  that  Pettitt  had  become  in« 
solvent,  and  the  goods  had  been  also  claimed  by  one  IL 
A.  King,  for  and  on  behalf  of  the  shippers  thereof,  and 
that  King  was  unable  to  produce  to  the  Company  any 
authority  from  the  shipper  of  the  goods;  that  KeeUng  ^ 
Drake  claimed  delivery  thereof  as  holders  of  the  bills  of 
lading;  and  that  the  Company  had  only  consented  and 
agreed  to  their  application  and  request,  on  being  indem- 
nified in  respect  thereof.** 

The  condition  was,  ''  that,  if  KeeUng  %  Drake,  their 
heirs,  executors,  &c.,  should  and  did,  from  time  to  time, 
and  at  all  times  thereafter,  well  and  effectually  save,  de- 
fend, keep  harmless  and  indemnified  the  said  West  Indim 
Dock  Company,  and  their  successors,  lands,  tenements, 
&c.,  and  also  the  then  and  all  and  every  future  treasurer 
and  treasurers  of  the  said  Company  for  the  time  being,  of, 
from,  and  against,  all  and  all  manner  of  petitions,  suits, 
losses,  costs,  charges,  damages,  claims,  and  demands 
whatsoever,  which  should  be  commenced,  instituted,  pro- 
secuted, or  carried  on  against,  or  which  should  be  made 
Upon,  the  said  West  India  Dock  Company,  or  their  aufi* 
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cessorsy  &c.,  or  upon  the  then  present  or  any  future  trea-  1826. 
surer  or  treasurers  of  the  said  Company,  or  which  the 
said  West  India  Dock  Company,  or  their  successors,  or 
the  treasurer  or  treasurers  of  the  said  Company  for  the  time 
being,  should  ot  might  pay,  suffer,  sustain,  expend,  &c., 
or  be  put  unto,  or  become  subject  or  liable  to  pay,  for  at 
by  reason,  or  on  account  of  the  delivery  of  the  said  goods, 
mentioned  and  particularized  in  the  schedule  thereto  sub- 
joined, unto  JCeeUng  ^Drake^  by  virtue  of  the  said  bills  of 
lading,  or  by  reason  or  on  account  of  not  delivering  the  said 
goods  according  to  any  former  bills  of  lading,  or  to  King^ 
on  behalf  of  the  shippers  thereof,  or  to  the  assignees 
under  the  commission  of  bankruptcy  issued  against  Pet- 
iitt,  or  for  or  in  respect  of  any  other  matter,  cause,  or  ' 
ihing  whatsoever,  in  any  wise  relating  to  or  concerning  the 
said  goodsj  or  any  part  thereof; — then,  the  bond  was  to  be 
void,  otherwise,  to  be  and  remain  in  full  force  and  effect." 

On  the  5th  June,  Keeling  ^  Drake  sold  the  sugars,  and 
'  placed  the  proceeds  to  the  credit  of  PeilitU  A  demand 
was  then  made  of  the  proceeds  of  the  sale  on  Keeling 
^  Drake,  by  King,  on  the  part  of  the  plaintiff.  This 
demand  was  not  compUed  with,  but  no  objection  was 
made  by  Keeling  ^  Drake,  that  King  had  no  authority 
from  the  plaintiff  to  make  it.  After  the  sale  of  the  sugars, 
and  the  demand  of  the  proceeds  by  King,  instructions 
were  received  by  him  from  the  plaintiff,  confirmatory  of 
those  previously  given  to  Pettitt,  viz.  that  the  sugars  were 
to  be  sold  on  the  plaintiff*s  account,  and  the  proceeds 
placed  to  the  credit  of  Griswold. 

It  also  appeared,  that  the  defendants,  Keeling  %  Drake, 
had  filed  a  bill  in  Chancery  against  the  plaintiff,  for  a 
discovery;  in  his  answer  to  which,  he  stated,  that  the 
sugars  were  his  property ;  that  they  were  shipped  by  him 
to  Pettitt  at  the  instance  of  Griswold,  to  whom  he,  the 
plaintiff,  was  indebted;  that  he  had  entered  into  an  agree- 
ment with  Griswold,  that  his  debt  should  be  paid  out  of 
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the  proceeds  of  the  sugars  s  and  that  Griswold  had  in- 
sured the  sugars  on  his^  the  plaintiff's,  behalf,  and  bad 
written  a  letter  in  which  he  said — '*  Mr.  SeUick  (the  phun- 
tiff)  wishes  the  goods  to  be  sold.'* 

The  fourteen  days'  notice  required  by  the  statute  39 
Geo.  3,  c.  69  {a\  was  given  to  the  defendant  Smith,  as  trea- 
surer of  the  West  India  Dock  Company,  before  the  com- 
mencement of  the  action ;  but  the  suit  was  not  commenced 
within  three  calendar  months  next  ensuing  the  time  of  the 
refusal  to  deliver  the  goods  to  King,  or  the  delivery  of  them, 
under  the  indemnity,  to  Keeling  ^  Drcthe. 

It  was  contended,  on  the  part  of  the  defendant  Smith, 
that  he  was  entitled  to  the  protection  of  the  184ith  sec^ 
tion  of  the  statute  (i),  which  directs  that  the  West  India 
Dock  Company  shall  sue  and  be  sued  in  the  name  o£ 
their  treasurer;  and  the  185th  section  (c),  after  extend- 


(a)  Local  Act- 

(6)  By  which  it  is  enacted — 
'*  That  bU  actions  and  suits  com- 
menced by  or  on  behalf  of  the 
Company,  shall  be  commenced 
and  prosecuted  in  the  mune  of 
the  treasurer  for  the  time  being 
of  the  Company^  as  the  nominal 
plaintiff  lor  and  on  behalf  of  the 
Company;  and  that  all  actions 
and  suits  to  be  commenced  by  any 
person  or  persons  against  the 
Company,  or  for  the  recovery  of 
any  claim  or  demand  i^Km,  or  of 
any  damages  occasioned  by,  the 
Company,  or  for  any  other  cause 
or  causes  of  action  or  suit  against 
the  Company,  shall  be  commen- 
ced and  prosecuted  against  the 
treasurer  for  the  time  being  of 
the  Company,  who  shall  be  the 
nominal  defendant." 

(c)  By  which  it  is  enacted  *- 
**  That  the  statute  24  Geo.  2,  c. 
44,  for  rendering  Justices  of  the 


Peace  more  sale  ia  the  executioii 
of  their  office,  and  for  indemni- 
fying constables  and  others  act- 
ing in  o1>edience  to  their  warrants^ 
so  far  as  it  relates  to  rendering 
Jusdces  of  the  Peace  more  safe 
in  the  execution  of  their  office* 
shall  extend  to  the  Lord  Mayor, 
Aldermen^  and  Justices  of  the 
ci^  of  Londofif  respectively,  un- 
der the  authority  of  this  act;  and 
that  no  action  or  suit  shall  be  com- 
menced against  any  person  or  per- 
sons for  any  tlung  done  in  pur- 
mance  or  under  colour  of  this  utt, 
until  fourietn  days'  sotiee  shall  be 
thereof  giyen  in  writing,  or  after 
sufficient  sadsfaction  or  tender 
thereof  *hath  been  made  to  the 
party  or  parties  grieted,  or  after 
three  calendar  months  next  en* 
suing  the  time  when  the  act  or 
thing  shall  ha?e  been  done,  €»r 
which  such  action,  &c.,  shaU  have 
been  so  brought,  &c.:  and  the  de- 


IN  THE  SIVENTH  YEAR  OF  GEO.  IV. 


403 


ing  the  protection  of  the  statute  34  Geo.  S,  c.  44,  for 
rendering  Justices  of  the  Peace  more  safe  in  the  exe- 
cution of  their  office^  to-  the  Lord  Mayor  and  Aldermen 
of  London  acting  under  the  39  Geo.  3,  c.  69,  beyond  the 
limits  of  the  city,  directs  that  ^*  no  action  shall  be  com- 
menced against  any  person,  for  any  thing  done  in  pur- 
suance  or  under  colour  of  that  act,  until  fourteen  days* 
notice  shall  be  g^ven  in  writing, — or  after  sufficient  sa- 
tisfaction or  tender  thereof, — or  after  three  months  after 
the  act  done" — and  the  case  of  WiMaee  r.  Smith  (a)  was 
cited,  where  it  was  held,  that  the  treasurer  of  the  fFest 
India  Dock  Company  was  a  person  within  the  185th  sec- 
tion of  the  act,  and  entitled  to  the  notice  of  action  there- 
by required  to  be  given. 

For  the  plaintiff,  it  was  insisted,  that,  as  the  action  was 
not  brought  for  a  thing  done  in  pursuance  of  the  act,  the 
defendant  Smith  was  not  entitled  to  the  protection  afford- 
ed by  the  185th  section  of  the  statute;  and  that,  even  if 
the  delivery  of  the  sugars  to  Keeling  ^  Drake  had  been  a 
thing  done  in  pursuance  of  the  act,  he  had  waived  his 
right  to  shelter  himself  under  the  statute,  by  his  having 
taken  a  bond  of  indemnity  from  them. 

His  Lordship  was  of  opinion,  that  the  delivery  pf  the  su- 
gars to  Keeling  ^  Drake  was  clearly  a  thing  done  under 
colour  of  the  act;  and,  therefore,  that  the  defendant  Smith 


1826. 


fendant  in  such  actions  &c«,  may 
plead  the  general  issue*  and  give 
tlds  act  and  tlie  ^ectal  matter  in 
cfidence  at  the  trial,  &c.,  and 
that  the  matter  or  thing  for  which 
sach  action,  &c.,  shall  be  so 
brought,  was  done  in  pursuance, 
and  by  the  authority  of  tlus  act; 
and,  if  the  said  matter  or  thing 
shall  appear  to  have  been  so  done, 
or,  if  it  shall  appear  that  such 
action,  &c.,  was  brought  before 
fourteen  days'  notice  was  given,  as 


aforesaid,  or  after  sufficient  satis- 
faction or  tender  thereof  hath 
been  made  to  the  party  or  parties 
grieved,  or  after  three  cfdendar 
months  next  ensuing  the  time 
when  the  act  or  thing  shall  have 
been  done,  for  which  such  action, 
&c.,  shall  have  beeti  so  brought, 
&C.  &c.,  the  Jiuy  shall  find  for  the 
defendant,  he  shall  be  entitled  to 
treble  costs." 
(ci)  5  Bast,  1 15. 
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1826.  wd8  entitled  to  the  notice  di^cted  by  the  act  to  be  given 
before  action  brought ;  and  that  the  fact  of  his  having  taken 
a  bond  of  indemnity  from  the  other  two  defendants  was  not 
a  waiver  of  his  right  to  notice. 

A  verdict  was  accordingly  taken  for  the  defendant 
Smith. 

On  the  part  of  the  other  defendants.  Keeling  ^  Drake, 
it  was  then  objected — First,  that,  under  the  circumstances, 
the  plaintiff  had  not  a  sufficient  right  of  possession  of  the 
sugars  at  the  time  of  the  sale  and  conversion  of  them  by  the 
defendants,  to  enable  him  to  maintain  trover,  as,  had  they 
remained  under  the  control  of  Pettitt,  the  plaintiff  could  not 
have  taken  them  out  of  his  hands,  until  the  bills  drawn  on 
Pettitt  by  Griswold  had  been  ^paid.r^Secondty,  that  King, 
at  the  time  he  made  the  demand  on  the  Dock  Company  for 
the  sugars,  and  on  the  defendants.  Keeling  ^ Drake,  for  the 
proceeds  of  the  sale,  had  no  authority  from  the  plaintiff — 
Thirdly ,  that,  supposing  King  to  have  had  sufficient  au- 
thority for  this  purpose,  the  pUntiff  had,  by  the  demand  of 
the  proceeds,  adopted  the  sale,  and  thereby  waived  his 
right  to  proceed  for  the  tort ;  and  that  his  remedy,  if  any, 
was  by  an  action  for  money  had  and  received. 

His  Lordship  said,  that,  on  the  authority  of  Gordon  v. 
'Harper  (a),  if  the  plaintiff  had  only  the  right  of  property, 
but  not  the  right  of  possession,  he  could  not  maintain  tro- 
ver for  the  sugars  in  question ;  that,  although  he  might  be 
considered  only  as  a  mortgagor,  yet  that  as  he  was  the 
shipper,  and  the  bills  of  lading  stated  the  sugars  to  be 
shipped  on  his  account,  and  the  directions  ta  PeUitt  were 
to  dispose  of  them  on  the  plaintiff  ^s  account,  he  was,  not- 
withstanding the  claim  of  Griswold,  in  the  situation  of  a 
mortgagor  in  possession,  having  the  special  property  and 
constructive  ownership  of  the  goods.  As  to  the  demand  by 
King,  his  Lordship  said,  that,  as  the  defendants  did  not  at 
the  time  dispute  King's  authority,  and  it  was  afterwardis 

(a)  7  Term  Rep.  9. 


1 


IN  THE  SBVENTH  YEAR  OF  GEO.  IV.  46S 

recogniEed  by  the  plaintiff,  there  wae  nothing  in  the  ob-  1826. 
jection^  and,  as  to  the  demand  of  the  proceeds  subsequent- 
ly to  the  sale,  his  Lordship  said,  that  it  was  no.  waiver  of 
the  plaintiff's  right  to  maintain  trover,  as  be  might,  at  the 
time,  have  considered  the  sale  to  have  been  made  bondfide^ 
and  that  the  proceeds  were  to  have  been  paid  oyer  to  him. 

Leave,  however,  was  reserved  to  the  defendants  to  move 
the  Court  on  all  the  points. 

The  Jury  returned  a  verdict  for  the  plaintiff  as  against 
Keeling  and  Drake* 

Mr.  Serjeant  Vaughan,  now,  in  pursuance  of  the  leave 
reserved,  applied  for  a  rule  <;aUing  on.  the  defendant  Smith 
to  shew  cause  why  the  verdict  found  for  him  should  not 
be  set  aside,  and  instead  thereof  a  verdict  entered  for  the 
plaintiff. — It  is  fit  that  the  West  India  Company,  as  a  public 
body,  conducting  a  great  public  work,  should  be  protected 
in  the  due  performance  and  exercise  of  the  powers  delegat* 
ed  to  them  by  the  act ;  but  the  clause  in  question  was  only 
intended  to  protect  them  in  the  foundation  of  the  Docks; 
it  was  not  meant  to  extend  to  a  case  like  the  present) 
where  goods  are  delivered  by  themj  under  an  indemnity^ 
to  a  person  having  no  title  to  them;  for  then  the  thing 
done  cannot  be  said  to  be  done  in  pursuance  of  the  act, 
and,  consequently,  is  not  within  its  protection.  In  many 
distances,  the  cause  of  action  cannot  be  ascertained  until 
long  after  the  time  limited  by  the  act  for  commencing  the 
action  has  expired.  In  Waihu:e  v.  Smith,  the  act  of  which 
the  plaintiff  complained,  was  an  act  done  by  the  Company  in 
pursuance  and  under  colour  of  the  statute;  and  it  was  held 
that  they  were  entitled  to  notice  of  action,  and  that  the 
treasurer  was  a  person  within  the  meaning  of  the  act; 
and  Lord  EUenborough  said  (a):  **  It  has  been  argued 
that  this  construction  will  deprive  persons  of  their  remedy, 
whose  ground  of  complaint  is  not  discovered,  so  as  to  be 

»  5  East,  123^ 
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1826.  communieated  to  them  till  after  three  calendar  months, 
when  it  will  be  too  late  to  give  notice.  That  argument 
certainly  prevails  to  a  considerable  extent;  but,  if  the  Le* 
gislature  have  not  provided  for  thatj  we  cannot  make  a 
law  for  them,  nor  control  a  provision  which  in  itself  is 
clear  and  plain,  because  we  cannot  obviate  all  the  difficul- 
ties which  may  arise  out  of  it  If  great  inconvenience  be 
likely  to  happen,  that  may  form  a  ground  of  application 
elsewhere.*'  Here,  however,  the  Company  have  put  them- 
selves out  of  the  protection  of  the  act.  The  effect  of  the 
bond  of  indemnity  taken  by  the  treasurer  was  the  same  as 
if  the  goods  had  been  retained  by  the  Company.  The 
sugars  were,  virtually,  still  in  their  hands. 

Lord  Chief  Justice  Best. — I  entertained  no  doubt  on 
this  point  at  Nisi  Prius;  but,  to  avoid  the  inconvenience 
of  a  discussion  there,  I  reserved  it  for  the  consideration  of 
the  Court.  I  am  clearly  of  opinion  that  the  objection 
urged  on  the  part  of  the  defendant  Smith,  as  to  his  being 
within  the  protection  of  the  185th  section  of  the  tVeii 
India  Dock  act,  is  well  warranted  both  by  the  letter  and 
the  spirit  of  the  act»  It  has  been  truly  said,  that  the 
Company  are  the  conductors  of  a  great  public*  work.  It 
bas  also  been  said,  that  the  act  only  meant  to  extend  pro* 
teption  to  the  members  of  the  Company  in  the  formation 
of  the  Docks,  ^.  in  the  purchasing  of  land,  and  excavating 
the  ground.  I  am,  however,  of  opinion,  that  this  argu* 
ment  is  not  well  founded,  but  that  it  was  intended  that 
the  Company  should  be  protected  in  such  a  case  as  the 
present.  The  Legislature  meant  that  the  notice  of  action, 
and  the  time  limited  for  the  commencement  of  actions 
against  the  Company  for  any  thing  done  by  them  in  the 
exercise  of  the  powers  conferred  upon  them  by  the  act, 
should  apply  to  all  acts  done  by  the  Company  as  wharf* 
ing^TB  and  warehouse-keepers;  and  it  is  quite  as  neces- 
sary that  they  should  be  protected  in  carrying  on  the 
business  of  the  Company,  as  in  the  formation  of  the  works 
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Ibr  that  purpose.  If  such  notice  of  action  were  not  to  be  )826. 
given,  and  the  time  for  commencing  actions  not  limited  to 
A  short  period,  it  would  be  impossible  ibr  the  Company 
to  ascertain  the  circunistances  essential  to  their  defence. 
The  185th  section  enacts,  **  that  no  action  shall  be  com- 
menced against  any  person  or  persons  for  any  thing  done 
in  pursuance  or  under  colour  of  the  act,  after  three  calen- 
dar months  next  ensuing  the  time  when  the  act  or  thing 
shall  have  been  done,  for  which  such  action  shall  have 
been  so  brought."  The  act  or  thing  done  in  this  case  was 
clearly  done  in  pursuance  or  under  colour  of  the  act.  If 
not,  the  plaintiff  had  no  right  of  action  against  Sndih;  for, 
he,  as  treasurer,  could  only  be  sued  for  a  thing  done  in 
pursuance  or  under  colour  of  the  act,  and  he  is  sued  as  re- 
presenting the  Company.  The  case  of  WalUice  v.  Smilk 
18  not,  in  principle,  distinguishable  from  the  present. 
There,  the  action  was  brought  against  the  treasurer  for  an 
act  done  by  the  Company,  nix.  the  preventing  the  plaintiffs, 
brokers,  from  entering  into  their  warehouses  to  clear  cer- 
tain baggage;  and  Lord  EUenborough,  in  delivering  the 
judgment  of  the  Court,  said:  **  The  plaintiA  themselves 
have,  by  their  own  action  and  declaration,  so  far  put  a 
•construction  upon  the  thing  done  as  having  been  done 
under  colour  of  the  act,  that  they  have  made  the  trea^ 
surer  defendant  in  a  case,  where  the  only  grievance  com- 
plained of  is  imputed  to  the  Company.^  So,  here,  the  act 
complained  of  was  an  act  done  by  the  Company ;  the  de- 
fendant Sndlh  is  merely  their  representative.  In  the  bond 
of  indemnity  taken  from  the  two  other  defendants,  the  trans- 
action is  treated  as  a  transaction  with  the  Company.  If 
that  bond  had  not  been  given,  the  case  of  Wallace  v.  Smith 
would  have  been  conclusive  on  this  point;  and  I  am  of  opin- 
ion that  the  bond  does  not  in  any  degree  alter  the  complex^ 
ion  of  the  case.  The  Legislature  have  afforded  to  the 
Company  the  protection  of  a  notice,  and  a  limitation  of  the 

(a)  6  East,  123. 
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1826.  time  for  suing  them ;  and  the  cifcumstanoe  of  their  officer 
taking  a  bond  of  indemnity  by  way  of  additional  security^ 
is  no  waiver  of  that  protection.  I  am,  therefore,  of  opuir 
}on  that  there  is  po  foundation  for  this  motion^ 

Mr.  Justice  Park, — ^The  defendant  Smiih  either  was 
or  was  not  sued  as  the  representative  of  the  company.  la 
either  cas^  the  verdict  is  right;  for^  if  he  were  not  sued  as 
representing  the  company,  he  was  clearly  entitled  to  a  ver* 
diet,  as  he  personally  had  been  guilty  of  no  conversion; 
|f,  on  the  other  hand,  he  was  their  representative,  and 
sued  as  such,  he  b  within  the  protection  of  the  act.  It  is 
clear,  that  the  plaintiff  himself  thought  so;  for  he  gave  the 
fourteen  days*  notice  required  by  the  same  clause  to  be 
given  before  the  commencement  of  any  action  for  any  thing 
(lone  in  pursuance  of  or  under  colour  of  the  act.  Liord 
EttenboTQugh  asked,  in  Wallace  v.  Smith  (a) :  "  Is  the 
treasurer  a  person  within  the  nieaning  of  (h^  act?  To  say 
that  he  is  not,  would  be  to  narrow  the  act  without  any 
sufficient  reason.  He  is  ens  legis  for  the  purpose  of  be? 
jng  sued,  Sec." 

Mr.  Justice  Burrouq»» — The  Dock  Company  are  crea<f 
tures  of  the  act.  The  treasurer,  as  the  representative  of 
the  Company,  can  have  no  existence  but  under  the  act 
The  thing  complained  of,  viz.  the  delivery  of  the  goods 
to  Keeling  ^  Dfake^  was  clearly  a  thing  done  in  pursu- 
ance and  under  colour  of  the  act,  and  therefore  within  the 
protection  intended  to  be  afforded  to  the  Company, 

Mr.  Justice  Gaselee. — I  conpur  with  the  rest  of  the 
Court,  in  thinking  that  there  is  no  foundation  for  this  mo- 
tion. The  powers  and  protection  which  the  act  was  in^ 
tended  to  confer  upon  the  Company,  were  not  to  be  con* 
^ned  to  the  mere  formation  of  the  Docks.    The  Company 

[a)  5  East,  122. 
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haYe  the  care  and  conduct  of  all  the  shipping,  and  of  all  1826. 
goods  within  the  Do<^8  and  warehouses  belonging  to 
them;  and  I  have  known  actions  brought  against  them  for 
ships  not  having  had  their  proper  tum»  as  well  as  where 
damage  has  beeii  done  to  vessels  in  the  Docksi  in  unload- 
ing  them»  and  they  have  been  held  to  be  within  the  protec- 
tion of  the  act.  This  action  is  brought  for  misconduct 
imputed  to  the  Company,  in  delivering  to  the  wrong  per* 
sons,  goods  entrusted  to  the  Company.  The  demand  was 
made  on  the  Company,  The  defendant  recognized  the  act, 
as  being  done  by  them.  The  action,  therefore,  being 
brought  against  the  treasurer,  for  an  act  done  by  the  Com- 
pany, it  should  have  been  commenced  within  the  time  li- 
mited by  the  185th  section  of  the  statute. 

Rule  refused. 


Wedn€$dayf 
June  7th, 

Mr.  Serjeant  Wilde^  on  a  former  day  in  this  Term,  ob-  ThepiaiDdfr^R- 
tained  a  rule  nisi,  that  the  verdict  found  for  the  plaintiff,  Si^^d^JSi 
against    the    other  two   defendants.  Keeling  A  Drake,  ynderabiUof 
might  be  set  asidci  and  a  nonsuit  entered,  on  the  grounds  ed  to  if.  in 
iirged  at  the  trial,  viz. — that  the  plaintiff  had  not,  at  the  in^himtoscu' 
time  of  the  alleged  conversion,  a  sufficient  right  of  posses-  ^^  'udotiTiBc- 
sion  of  the  sugars  to  entitle  him  to  maintain  trover — that  count,  and  place 

the  net  proceed! 

King,  at  the  time  of  making  the  demand,  had  no  authori-  to  the  credit  of 
ty  from  the  plaintiff— and  that  the  plaintiff  had  waived  his  ^^tiffwai/n* 
richt  to  sue  for  the  tort,  he  having  assented  to  the  sale  of  ^^^^^  '<*  **- 

•^  .  ▼ancesmade 

the  sugars  by  demanding  the  proceeds,  preyioody  to 

the  shipment. 
The  invoice 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Taddy,  now  S^o  bJ  mi"*"' 
shewed  cause. — The  plaintiff  had  clearly  both  the  right  tbipper.  a.,  on 
of  property  and  the  right  of  possession  of  the  sugars  in  the  mgars, 
question.    They  were  purchased  and  shipped  by  the  plain-  fo^^defend- 

ants  for  advan- 
ces made  by  them  to  him,  and  having  become  bankrupt  the  plaintifFauthorised  an  agent  to  demand 
the  sugan  of  the  defendants;  but  they  sold  them,  and  the  proceeds  were  demanded  after  the  sale 
by  the  agent  with  the  authority  of  the  plaintiflf : — Heldt  that  the  latter  had  a  sufficient  title  in  the 
sugars,  to  sue  the  defendants  in  trover,  as  the  right  of  possession  was  in  him,  as  B,  had  only  an 
equitable  interest ;  and  that  the  defendants,  by  selling  the  sugars  after  the  demand  by  the  plaintiff's 
ligent,  were  guilty  of  a  conversion. 
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tiffl  The  property  in  tbem  was,  therefore^  tested  in  bin, 
and  there  is  nothing  to  shew  that  it  was  ever  afterwards 
divested.  They  were  shipped  on  the  account  and  risk  of 
the  plaintiffj  insured  as  goods  of  htS|  and  he  directed  Pet-- 
tiU  to  sell  them  on  his  account.  On  their  arrival,  they 
were  landed  at  the  Docks  in  the  plaintiff's  name.  Giif- 
%oold  had  only  an  equitable  claim  on  the  proceeds;  for» 
there  can  be  no  transfer  of  personal  property,  but  by  de- 
livery of  possession* 

Althott^»  at  the  time  Kimg  demanded  the  sugars  on  ac- 
count of  the  plaintiff,  he  had  no  authority  from  him  to  do  so, 
yet,  the  subsequent  authority  given  to  him,  and  the  ratifica- 
tion and  recognition  by  the  plaintiff  of  what  King  had  done, 
were  equivalent  to  an  authority  previously  delegated  to 
him  (a);  particularly,  as  no  objection  was  raised  by  the 
defendants  to  the  power  assumed  by  Kingf  at  the  time  of 
his  making  the  demand.  In  Hull  v.  Piekersgitt  (b),  where 
the  plaintiff,  an  uncertificated  bankrupt,  sued  the  defend- 
ants, who  had  become  his  creditors  subsequently  to  his 
bankruptcy,  in  trespass,  for  breaking  and  entering  his  house, 
and  the  defendants,  after  a  rule  to  plead,  obtained  from  the 
assignees  of  the  bankrupt  a  release  of  their  interest  in  tiie 
effects  seised-^it  was  held  that  this  was  a  ratification  by  the 
assignees  of  the  previous  seisure,  and  therefore  that  the 
plaintiff  was  not  entitled  to  recover,  on  the  ground  that — 


(a)  See  the  case  of  Maclean  v. 
Dunn,  (1  Moore  &  Payne,  761), 
where  this  Court  held  a  subsequent 
assent  by  a  principal  to  a  contract 
made  by  a  broker  without  any  pre- 
vious authority,  to  be  sufficient  to 
take  the  contract  out  of  th<  statute 
of  frauds ;  and  Lord  Chief  Justice 
Best^  in  deliverinf^  the  judgment 
of  the  Court,  said  ( 1  Moore  & 
Payne,  777) — "  I  am  clearly  of 
opinion  that  the  subseipicnt  sanc- 
tion or  ratification  of  a  contract 
signed  by  an  agent,  takes  it  ^ut 


of  the  operation  of  the  statute  6r 
more  satisfactorily  than  an  ante- 
cedent authority.  In  the  case  of 
a  previous  authority,  the  party 
must  trust  to  his  agent  for  a  faith- 
ful execution  of  his  duty;  bat,  if 
the  authority  be  given  subsequent- 
ly to  the  making  of  the  contract, 
the  principal  knows  all  that  the 
agent  has  done,  and  ratifies  and 
confirms  his  acts.** 

(6)  3  B.  Moore,  612;  5.  C.  1 
Brod.  &  Bing.  282. 
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tmmis  raiiiabiHo  reiro  irahitur,  et  mandaio  €Bquiparaiur,  1826. 
S0|  in  Hagedom  v.OUverson  {a),  where  the  plaintiff  effect- 
ed an  insurance  on  a  shipi  as  well  in  his  own  name  as  for  and 
in  the  name  and  names  of  all  and  every  other  personj  ftc^  in 
the  usual  form,  for  the  benefit  of  jS.|  an  alien  enemy,  and 
procured  a  licence  to  legalise  the  voyiige,  and  a  loss  happ^i- 
ed,  and  two  years  afterwards,  S.,  by  letter  to  the  plaintiff, 
adopted  the  insurance — it  was  held,  that  the  plaintiff  might 
recover  against  the  under-writer,  averring  the  interest  in 
S»  In  a  case  in  the  Year  Books  (6),  upon  an  inquest  be- 
tween two  parties  on  a  writ  of  trespass  for  taking  cattle, 
the  defendant  justified  as  bailiff  for  services  due  to  the 
lord,  and  the  plaintiff  traversed  that  he  was  bailiff  at  the 
time  of  the  taking,  and  shewed  in  evidence,  that  the  de> 
fendant  took  them  upon  a  claim  of  heriot  due  to  himseff'9  so 
that  he  could  not  be  bailiff  at  the  time  to  another;  and  Mr. 
Justice  Gascoigne  said,  that,  ''  if,  when  he  took  them,  he 
claimed  property  for  a  heriot  to  himself,  although  the  lord 
afterwards  agreed  to  the  taking  for  services  due  to  him, 
yet  could  he  not  be  his  bailiff  for  that  time.  But  if  he 
had  taken  them  withoui  command  for  services  due  to  ike 
hrdf  and  the  lord  had  afterwards  agreed  to  the  taking, 
he  should  be  adjudged  his  bailiff,  though  he  had  never 
been  his  bailiff  before/'  Here,  although  the  plaintiff  de- 
manded the  proceeds  of  the  sale  of  the  sugars,  yet  as  his 
demand  was  not  complied  with,  he  had  a  right  to  maintain 
this  action  for  the  wrongful  conversion  by  the  defendants, 
after  the  demand  made  on  them  by  King  on  behalf  of  the 
plaintiff. 

Mr.  Serjeant  Wilde  in  support  of  his  rule. — As  the 
plaintiff  was  indebted  to  Griswold,  and  Pettitt  was  direct- 
ed to  sell  the  sugars  and  place  the  net  proceeds  to  Gris- 
w>ldCs  credit,  the  rightful  possession  was  in  him,  and  not 
in  the  plaintiff;  and  as  he  actually  pledged  the  sugars  to 

(a)  2  Mau.  &  Sel.  485.  (b)  7  Hen.  4,  35. 
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1826.         Griswold,  for  a  debt  previously  due,  PeitUi  must  be  consi- 
dered as  GriswoUTs  agent,  and  was  bound  to  hold  the 
sugars  on  his  account,  until  the  sale;  if  not,  Griswold 
would  have  no  security  for  his  debt.     A  person  may  be 
agent  for  two  distinct  parties,  having  separate  rights,  and 
although  the  sugars  might  have  been  at  the  plaintiflTs  risk 
until  they  were  landed,  yet  the  moment  they  were,  they 
in  fact  became  the  property  of  Griswold,  and  he  had  the 
legal  right  of  possession  until  the  debt  due  to  him  from  the 
plaintiff  was  satisfied  from  the  net  proceeds  of  the  sale. 
In  Stiemold  v.  Holden  (a),  where  goods  were  placed  in  the 
hands  of  a  factor  for  sale,  and  he  indorsed  the  bill  of  lading 
to  the  defendants,  who  thereupon  accepted  a  bill  of  ex* 
change  for  him,  and  he,  at  the  same  time,  directed  the  de» 
fendants  to  sell  the  goods,  and  reimburse  themselves  the 
amount  of  the  bill  out  of  the  proceeds : — it  was  held,  that 
the  defendants,  having  sold  the  goods,  could  not  be  sued 
for  them  in  trover,  by  the  original  owner ;  but,  it  seems, 
that  he  might  have  maintained  an  action  for  money  had 
and  received^  for  the  proceeds,  and  that  the  defendants 
could  net  have  retained  the  amount  of  the  money  advanc- 
ed to  the  factor.    So  here,  as  the  plaintiff  demanded  the 
proceeds  after  the  sale,  he  thereby  adopted  it,  and  could 
not  afterwards  treat  it  as  a  wrongful  or  tortious  act.    With 
respect  to  the  authority  of  King,  be  must  be  considered  as 
standing  in  the  same  situation  as  PetiiU,  and  he  was  mere- 
ly to  have  the  care  of  the  sugars,  and  superintend  die  sale, 
but  he  had  no  authority  from  the  plaintiff  to  take  then 
out  of  the  defendant's  hands,  or  even  to  demand  them  on 
behalf  of  the  plaintiff;   and,  although  it  has  been  said, 
that  even  if  King  were  not  authorized  to  make  the  de- 
mand at  the  time  he  did,  still  that  the  plaintiff  afterwards 
ratified  and  confirmed  his  act;  yet  that  circumstance  can- 
not make  the  defendants  wrong-doers  by  relation ;  at  aD 
events,  the  plaintiff  should  have  demanded  the  sugars 

(«)  lIly.&Mood.219;  5.  C.  4  Barn.  &  Cress. 5.    (6)  0  Doiv.  &  Ryl.  ]/. 
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from  the  defendants  before  he  commenced  the  action        1826. 
against  them. . 

Lord  Chief  Justice  Best. — Three  objections  were  raised 
at  the  trial,  and  have  been  since  brought  before  the  Court 
as  to  the  plaintiflTs  right  to  recover  in  this  cause ;  and  al* 
though  I  at  first  entertained  a  strong  impression  that  nei* 
Aer  of  them  was  well  founded,  I  reserved  the  points  for 
the  consideration  of  the  Court.  It  has  been  insbted — 
JFirgtj  that,  at  the  time  of  the  conversion  of  the  sugars  by 
the  defendants,  the  plaintiff  had  no  right  of  possession^  or 
a  sufficient  property  in  them,  to  entitle  him  to  maintain 
trover. — Secondly ,  that,  at  the  time  of  the  demand  by 
King  on  the  defendants  to  deliver  up  the  sugars,  he  had 
no  authority  from  the  plaintiff  to  make  such  demand. — 
And,  Lastly,  that,  as  the  plaintiff,  through  King^  had 
claimed  the  proceeds  of  the  sale  effected  by  the  defend* 
ants,  he  had  thereby  waived  his  right  to  sue  them  in  tro- 
ver, and  that  his  remedy,  if  any,  was  by  an  action  for  mo« 
ney  had  and  received  to  recover  such  proceeds.  With 
respect  to  the  first  objection,  on  looking  at  the  particular 
facts  of  the  case,  I  think  that  the  right  of  possession  was 
in  the  plaintiff;  and  I  do  not  speculate  on  what  was  intend* 
ed  by  the  parties,  hut  what  was  actually  done.  This  was 
purely  a  commercial  transaction,  and  the  bill  of  lading, 
under  which  the  sugars  were  shippedi  was  addressed  to 
PeUiit,  with  directions  to  him  to  sell  the  sugars  on  the 
I^intiff's  account,  and  place  the  net  proceeds  to  the  cre- 
dit of  Grinoold.  Now,  if  it  had  been  intended  to  convey 
the  right  of  possession  to  GrUwold,  the  bill  of  lading 
would  have  been  indorsed  to. him  in  the  first  instance^ 
and  he  might  have  indorsed  it  to  Pettitl;  but  that  was  not 
done.  The  plaintiff  was  the  shipper  of  the  sugars,  and,  at 
the  time  of  the  shipment^  was  the  legal  owner,  and  had  the 
right  of  possession;  and  nothing  that  transpired  afterwards 
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1826.  tended  to  divest  him  of  such  rights  either  by  his  answer  to 
the  bill  filed  against  him  by  the  defendants  in  the  Court  of 
Chancery^  or  by  any  document  that  was  produced  at  the 
trial.  By  the  bill  of  lading,  the  property  was  acknow- 
ledged to  be  in  the  plaintiff,  and  by  his  addresang  it  to 
Peitiii,  and  directing  him  to  sell  the  sugars  on  the  plain- 
tiff's aocounti  PetiiH  must  be  considered  as  his  agent,  and 
acting  for  him  alone.  The  invoice,  too,  shewed  that  the 
plaintiff  was  the  shipper,  and  that  the  sugars  were  for- 
warded at  his  risk,  and  were  to  be  dbposed  of  on  his  ac- 
count. The  right  of  possession,  therefore,  continued  in 
the  plaintiff,  subject  to  the  equitable  daim  of  Crrtswold, 
which  was  to  be  satisfied  out  of  the  proceeds  of  the  sale. 
GrisunM  was  content  with  a  security  short  of  a  legal  right, 
and  relied  on  PetHti  for  the  due  execution  of  the  trust  re- 
posed in  him,  who  was  not  to  pay  over  the  proceeds  of  the 
sale  till  Griswold's  interest  had  been  secured.  Looking, 
therefore,  at  all  the  written  documents  produced  at  the 
trial,  the  plaintiff  alone  had  the  legal  right  of  possession 
while  the  sugars  existed  in  specie,  and  OrUwold  bad  a 
mere  equitable  claim  on  part  of  the  proceeds  only.  The 
tide  of  the  plaintiff,  therefore,  was  not  so  weak  aa  that  of 
a  mortgagor  who  is  allowed  to  remain  in  possesrion,  for 
there  was  nothing  like  an  absolute  or  legal  mortgage  to 
GrinBold.  The  plaintiff,  by  his  answer  in  Chancery,  as- 
serted that  the  property  of  the  sugars  was  in  him,  and  he 
merely  admitted  that  he  had  entered  into  an  i^^reement 
for  securing  Grmoold  the  payment  of  his  debt  out  of  the 
proceeds.  But  even  supposing  that  the  plaintiff  might  be 
considered  as  a  mortgagor  in  possession,  he  might  main- 
tain trover  against  all  the  world  but  the  mortgagee.  Here, 
however,  the  plaintiff  had  not  only  a  special  property  but 
a  special  right  of  possession,  and  even  admitting  that  GTi§* 
foold  might  be  considered  as  mortgagee  in  the  strictest 
sense,  yet,  as  he  allowed  the  property  to  remain  in  the 
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possession  of  the  plaintiff  as  mortgagor,  the  defendants,  1826. 
as  wrong-doersi  cannot  set  up  GriswokFs  title,  so  as  to  de- 
prive the  plaintiff  of  hb  right  to  maintain  trover  against 
them  for  the  unlawful  conversion  of  th^  sugars*  Although 
it  may  be  said,  that  there  is  a  material  distinction  between 
a  mortgage  of  real  and  of  personal  property,  I  fiilly  ad- 
mit it ;  and  though  a  mortgagor,  in  the  case  of  realty,  can- 
not bring  ejectment,  yet  he  may  maintain  trespass  against 
any  wrong-doer  but  the  mortgagee;  and  where  trespass 
can  be  maintained  by  a  mortgagor  in  possession  of  real  pro- 
perty, trover  will  lie  for  a  mortgagor  in  possession  of  per- 
sonal property •  If  a  mortgagee  should  be  abroad,  or  re- 
siding in  a  distant  country,  a  mortgagor  who  lives  here 
ought  not  to  be  deprived  of  his  remedy  to  sue  a  wrong- 
doer; if  it  were  otherwise,  it  would  produce  the  greatest 
inconvenience  both  to  landed  and  commercial  interests* 
But,  here,  the  plakitiff  had  a  substantial  right,  and  it  ia 
far  better  that  he  should  succeed,  than  that  technical  ob- 
jections raised  for  the  defendants  should  avaU,  so  as  to 
keep  the  plaintiff  out  of  his  money,  until  Griswald,  who 
was  abroad,  had  prosecuted  an  action,  and  obtained  a  ver- 
dict against  them* — Secondly,  it  has  been  insisted,  that- 
Kiag  had  no  authority  from  the  (Mntiff  to  demand  the 
sugars  from  the  defendants;  but  I  am  of  opinion  that  no 
demand  was  necessary.  When  the  defendants  became  pos- 
sessed of  the  sugars,  they  held  them  as  a  security  for  bh>- 
nies  advanced  by  them  to  Peititt,  who  had  no  authority  to 
pledge  the  sugars.  If  so,  the  possession  by  the  defendants 
was  wrongfiil,  and  a  demand  is  only  necessary  where  a 
party  becomes  lawfully  possessed  of  goods  in  the  first  in- 
stance, but  retains  them  as  against  the  right  owner«  The 
case  of  Stiemold  v.  Holden  is  distinguishable  from  the 
present,  as  there  the  goods  were  delivered  to  the  broker, 
not  as  a  pledge,  but  to  be  sold,  and  they  were  sold  in  the 
ordinary  course  of  trade,  before  any  revocation  by  the 
principal  of  the  direction  to  sell;  and  Mr.  Justice  Bayley 
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1826.  said  (a):  ''  I  am  of  opinion  that  the  present  action  is  not 
maintainable,  and  that  the  nonsuit  was  proper.  It  appears 
that  Stewart,  (the  faetor),  when  he  indorsed  the  bills  of 
lading  to  the  defendants,  directed  them  to  sell  the  coffee, 
and  at  the  same  time  gave  them  authority  to  hold  the 
goods  or  the  proceeds  as  a  security  for  the  sum  of  1 ,500/. 
which  they  advanced  to  him.  The  authority  to  hold  the 
goods  by  way  of  pledge  was  void,  but  the  authority  to  sell 
was  good  and  valid,  that  being  within  the  scope  of  his 
duty  as  factor.  It  is  admitted  that  the  defendants  did  not 
make  a  premature  and  imprudent  sale  in  order  to  cover 
their  advance,  but  that  the  goods  were  sold  in  the  usual 
course  of  business.*'  Here,  however,  the  sugars  were  not 
delivered  by  Pettitt  to  the  defendants  in  the  usual  course 
for  sale,  but  they  were  left  with  them  as  a  pledge,  and  the 
defendants  did  not  sell  them  by  virtue  of  any  legal  authori- 
ty from  the  plaintiff.  He  might  have  said  that  Pettitt  was 
not  authorized  to  pledge  them,  and  so  might  King^  as  the 
agent  of  the  plaintiff,  and  he  demanded  the  sugars  before 
the  sale.  If,  therefore,  a  demand  were  necessary.  King 
had  sufficient  authority  to  make  it,  although  he  acted  un- 
der Pettitt  alone;  and  as  the  defendants  claimed  to  retain 
the  sugars  for  the  sum  advanced  by  them  to  Pettitt,  and 
refused  to  deliver  them  up  when  demanded' by  Kimg  on 
behalf  of  the  plaintiff,  they  were  guilty  of  a  wrongful  con- 
version. As  to  the  question,  whether  the  plaintiff,  by 
claiming  the  proceeds  of  the  sugars  through  Ki$ig  after 
the  sale,  has  waived  his  right  to  maintain  trover,  I  am  of 
opinion  that,  as  the  demand  was  not  complied  with,  or  the 
proceeds  paid  over,  he  ought  not  to  be  prevented  from  ob- 
taining his  remedy  by  this  action. 

Mr.  Justice  Park. — ^When  the  circumstances  of  this 
case  are  looked  at,  and  the  facts  ascertained  and  under- 

(a)  4  Barn.  &  Cress.  7« 
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8tood|  there  can  be  no  difficulty  as  to  the  law.  The  l^^^* 
plaintiff  was  indebted  to  Gristoold  before  the  shipment 
of  the  sugars;  and  although  he  was  so  indebted ,  it  ap- 
pears by  the  bill  of  lading,  that  the  sugars  were  ship- 
ped on  account  of  the  plaintiff,  and  consigned  to  Pet- 
tiitt  as  his  agent.  The  bill  of  lading  was  accompanied 
with  an  invoice,  which  also  stated  the  plaintiff  to  be 
the  shipper  of  the  sugars;  and,  he  Wrote  a  letter  to 
Petiitt  at  the  same  time,  instructing  him  to  sell  the  su- 
gars on  his  (the  plaintiff's)  account..  When  the  sugars 
arrived,  they  got  into  Pettitfs  hands,  as  the  agent  of  the 
plaintiff,  and  they  were  to  be  sold  on  his  account,  and  the 
net  proceeds  were  to  be  placed  to  the  credit  of  Gristvold,  as 
he  had  an  equitable  claim  on  the  sugars  for  advances  previ- 
ously made  to  the  plaintiff;  and  if  Griswold  intended  to 
have  taken  the  legal  interest  in  the  sugars,  he  should  have 
done  so  at  the  time  of  the  shipment;  but,  the  substance  of 
the  transaction  is,  that  Petiitt^  to  whom  the  sugars  were 
consigned,  was  to  sell  them  on  the  plaintiff's  account, 
subject  to  Gri9wold*s  claim;  but  the  resulting  interest 
clearly  remained  in  the  plaintiff.  It  further  appears,  from 
the  plaintifi*'s  answer  in  Chancery ^  that  Griswold  did  not 
consider  the  property  as  his  own,  for  he  effected  an  in- 
surance on  behalf  of  the  plaintiff,  and  also  wrote  a  letter, 
in  which  he  stated, ''  that  the  plaintiff  wished  the  sugars  to 
be  sold.'*  If,  therefore,  the  plaintiff  shewed  that  the  right 
of  property  in  the  sugars  was  once  vested  in  him,  which  he 
clearly  did  by  the  bill  of  lading  and  the  invoice,  how  was 
he  divested  of  that  right.  As  the  defendants  did  not  shew 
that  they  were  authorized  by  the  plaintiff  to  sell,  he  was 
entitled  to  recover;  and  I  am  strongly  inclined  to  think, 
that  no  demand  was  necessary  previously  to  the  com- 
mencement of  the  action;  but,  even  if  it  were,  King  had 
a  sufficient  authority  to  make  it  on  behalf  of  the  plaintiff. 
The  rule  for  entering  a  nonsuit  must,  consequently,  be 
discbar^d. 

VOL.  XI.  I  I 
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1826.  Mr.  Justice  Burrouoh. — ^Tbe  facts  of  this  case  evident- 

ly shew,  that  the  legal  right  in  the  sugars  was  in  the 
plaintiff  at  the  time  of  the  shipment,  and  nothing  was 
done  to  alter  such  right  under  the  bill  of  lading.  Gris- 
wold  had  merely  an  equitable  claim  on  part  of  the  pro- 
ceeds of  the  sugars,  as  they  were  to  be  sold  on  the  plain- 
tiff's account  The  right  of  posisession  was  never  out  of 
the  plaintiff,  and  the  letter  written  by  Gruwold  clearly 
shews  that  the  sugars  were  to  be  sold  for  the  plaintiff. 
As,  therefore,  Griswold  had  merely  an  equitable  claim, 
and  that  only  to  a  certain  extent,  the  plaintiff  is  entitled 
to  retain  his  verdict. 

Mr.  Justice  Gaselee. — The  merits  of  the  case  are 
clearly  with  the  plaintiff,  and  I  fully  concur  with  the 
Court,  except  as  to  one  point,  rj«.,  whether  the  plaintiff 
has  a  sufficient  interest  to  maintain  trover;  as  to  that,  I 
entertain  considerable  doubt.  I  agree  with  my  Lord 
Chief  Justice,  that  a  mortgagor  in  possession  of  a  chattel, 
may  maintain  trover ;  but  I  think  that  the  plaintiff  must 
be  considered  as  a  mortgagor  out  of  possession,  and  GrU- 
woldf  as  mortgagee  in  possession.  The  bill  of  lading 
operated  as  a  conveyance  of  the  sugars  to  Peiiiii  as  the 
agent  of  GrUwold;  and  if  it  were  not  so,  why  should  the 
whole  of  the  net  proceeds  be  durected  to  be  placed  to  his 
credit  Although  the  insurance  was  effected  by  Griswold 
on  behalf  of  the  plaintiff,  yet  the  former  had  a  direct 
interest  in  the  produce  of  the  sale,  to  cover  advances 
previously  made  by  him  to  the  plaintiff.  As  the  sugars 
were  not  delivered,  or  the  proceeds  paid  over  when  de- 
manded by  King,  I  think  the  action  may  be  maintained  in 
its  present  form,  particularly,  as  the  Court  are  of  opinioa 
that  he  was  authorized  to  make  such  demand.  This  rule, 
therefore,  must  be«— 

Discharged. 
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1826. 

Don  ATT  Y  r.  CROWTHEii  and  Kelly,  Sheriffs  of  London.       Tuetday, 

May  30M. 

X  HIS  was  an  action  of  trover  for  the  conversion  of  a  A  mare  having 
mare,  saddle,  and  bridle,  and  brought  under  the  foUowing  ^rye/j'^^we^^ 
circumstances : —  ^**P^'»  ''**°  "**- 

Tanced  money 

In  the  beginning  of  iP<?6nfary  last,  a  writ  otJierifiMeiaSf  to  the  owner;  it 
returnable  on  the  12th  of  Aprils  was  sued  out,  and  direct-  Ih^siS^id  re- 
ed to  the  defendants,  who  were  the  Sheriffs  of  Zondcwi,  ^^""{^^^"^ 
against  the  goods  of  one  Richard  Cuitill,  for  59/.,  at  the  payment  of  the 

-r  «^*«>  1  1  t  /»»  ium  advanced, 

auit  of  one  James  MtUs;  on  the  return-day,  the  officer  and  for  the  ex- 
learned  that  a  mare  belonging  to  CuMU  had  been  adver-  k^p^l^ird^ 
tized  for  sale,  and  was  then  standing  at  livery  at  the  plain-  ^  ^\^^^' 
tiff's  stables.    The  officer  accordingly  went  there,  and  on  Uen  on  the  mare. 
being  informed  that  the  mare  was  CuiiilTs  property,  he 
seized  and  removed  her^  and  she  was  ultimately  sold,  and 
the  proceeds  of  the  sale  handed  over  to  Mills. 

At  the  trial,  before  Mr.  Justice  Gaselee^  at  Westmin^ 
sier,  at  the  Sittings  afler  the  last  Term,  it  appeared  that 
the  mare  had  been  placed  under  the  care  of  the  plaintiff, 
a  livery  stable-keeper,  by  Cuitill,  who,  being  in  want  of 
money,  bad  borrowed  from  the  plaintiff  10/.  at  one  time, 
and  20L  at  another;  and  it  was  afterwards  agreed  between 
them  that  the  mare  should  stand  at  the  plaintiff's  stables 
as  a  security  for  such  advances;  and  that,  if  necessary, 
she  should  be  sold  by  the  plaintiff,  under  CtUtiWa  direc- 
tions as  to  the  price;  and  that  the  plaintiff  was  to  repay 
himself  all  the  expenses  of  her  keep,  and  the  sums  advanc- 
ed, out  of  the  proceeds  of  such  sale. 

The  Jury  found  a  verdict  for  the  plaintiff,  damages  39/., 
being  the  value  of  the  mare,  saddle,  and  bridle;  but  leave 
was  reserved  to  the  defendants  to  move  to  reduce  them  to 
one  shilling,  as  nominal  damages  for  the  saddle  and  bridle, 
in  case  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  for  the  mare. 

I  i2 
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DONATTY 

Ceowtuer. 


Mr.  Serjeant  Lawes  now  applied  for  a  rule  niri  accord- 
uigly»  and  submitted^  that  this  action  could  not  be  main- 
tained— Firsts  the  plaintiff,  being  a  livery  stable-keeper, 
had  no  lien  on  the  mare;  for,  in  Yorke  v.  Grenaugh, 
Lord  Chief  Justice  Holi  took  the  distinction  between 
an  inn-keeper  and  a  Hvery  stable-keeper;  and  said  (a), 
"  that  if  a  horse  standing  at  livery  be  lost,  the  livery- 
man shall  be  answerable,  yet  he  cannot  retain  for  the 
meat,  but  has  a  remedy  upon  the  contract;  for  he  is  not 
compellable  to  receive  such  a  horse  {by*  In  Hunter  v. 
BarHey{c)i  Lord  Kenyan  held,  that  a  U^ery  stable-keeper 
had  no  privilege  to  detain  a  horse  for  his  keep;  for  that  it  ia 
allowed  to  inn-keepers,  on  the  ground  of  their  being  obUged 
to  receive  guests  and  their  horses;  but  that  that  is  not 
the  case  with  livery  stable-keepers,  who  rely  on  the  con- 
tract. Or  even  if  there  had  been  a  right  of  lien  in  this 
case,  it  was  waived  by  the  special  agreement  between  the 
parties;  Brenan  v.  Currint  {d).  If  the  bulee  of  property 
contract  for  a  specified  price  for  his  labour  or  service,  he 
loses  all  claim  to  a  Hen,  which  he  may  previously  have  had ; 
the  same  rule  will  apply  to  a  horse,  if  any  specified  terms 
as  to  its  remaining  in  the  custody  of  the  stable-keeper  were 
agreed  on  at  the  time  it  was  left  at  livery»    Secondly^  even 


(a)  2  Ld.  Raym.  868. 

{h)  In  Bevan  y.  Watert  (Jriidty 
Term,  1828),  3  Carr.  &  Payne, 
520;  S.  C.  1  Mood.  &  Malk.  236, 
it  was  decided,  by  Lord  Cluef 
Justice  Baty  that,  though  in  the 
general  case  of  a  livery  stable- 
keeper,  there  is  no  lien;  yet,  that 
a  man  who  has  a  horse  for  tram- 
mg,  has  a  lien  for  the  keep  and 
exerdse  of  it.  See  also  Wallace 
V.  Woodgate  {Mkhaelnuu  Term, 
1824),  1  Carr.&Payne,675;  S.  C. 


I  Ryan  &  Mood.  193,  where  Jjord 
Chief  Justice  Best  told  the  Jury 
**  that  a  tivery  stable-keeper  had 
not,  by  law,  a  lien  for  the  keep  of 
horses,  unless  by  fecial  agreement 
with  the  owner  of  them;**  and  see 
Jacobs  V.  Latour  {Trinity  Term, 
1828),  2  Moore  &  P^yne,  201 ; 
S.  C.  5  Bing.  130. 

(c)  Esp.  Ni.  Pri.  Dig.  2nd  Edit. 
Vol.  2, 684.  ' 

(<0  Sayer,  224. 
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V. 
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admitting  that  the  agreemcDt  that  the  mare  was  to  stand  at  1826. 
the  stable  as  a  security  for  money  advanced,  might  create 
a  ckim  to  a  hen,  still  trover  is  not  the  proper  form  of  ac- 
tion, inasmuch  as  it  was  not  brought  against  the  owner,  Crowtuer. 
who  was  named  in  the  writ,  and  who,  if  he  had  removed 
the  mare  against  the  plaintiff's  right  of  lien,  would  have 
been  liable  to  an  action  of  trover;  but  against  the  Sheriffs, 
who  acted  under  legal  process,  and  whose  only  duty  it  was 
to  ascertain  that  the  property  in  the  mare  was  in  the  party 
against  whom  the  writ  was  sued  out  at  the  time  it  was  ex- 
ecuted; for,  if  the  plaintiff  had  brought  trespass  against 
the  defendants,  they  might  have  justified  under  the  writ.  If, 
therefore,  the  plaintiff  had  any  remedy,  it  was  by  an  action 
on  the  case  against  the  defendants  as  Sheriffs,  for  impro- 
perly taking  property  out  of  his  possession,  over  which  he 
had  a  lien;  the  defendants  had  only  to  shew  that  the  pro- 
perty in  the  mare  was  in  CuttiU^  against  whom  they  were 
bound  to  execute  the  writ;  they  were,  therefore,  justified 
in  making  the  seizure,  notwithstanding  any  agreement  be- 
tween Cuitill  and  the  plaintiff,  who  had  no  general  right 
of  lien,  or,  even  if  he  had,  he  had  waived  it  by  the  special 
agreement. 
« 

Lord  Chief  Justice  Best. — The  plaintiff  bad  a  bond 
fide  lien  on  the  mare,  which  was  pledged  to  him  by  CnUtill 
as  a  security  for  two  several  sums  of  money  advanced. to 
him  by  the  plaintiff;  and  the  mare  was  to  be  sold,  and  the 
plaintiff  was  to  repay  himself  such  advances,  and  also  the 
expenses  of  her  keep,  in  case  they  were  not  liquidated  in 
any  other  manner.  This  is  a  case  of  personal  property, 
not  distinguishable  in  principle  from  that  of  a  mortgage; 
and  it  has  been  decided,  that  a  mortgagor  of  real  proper- 
ty, though  he  cannot  maintain  ejectment,  may  maintain 
trespass  against  any  wrong-doer  except  the  mortgagee; 
and,  where  trespass  will  lie  for  the  possessor  of  real  pro- 
perty, trover  may  be  maintained  by  the  possessor  of  per- 
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1826.        sonalty.     In  Gordon  v.  Harper  (a)  it  was  held^  that  tro- 
DoNATTY      ^^'  ^^y  ^®  maintained  by  any  person  having  both  the  right 
V.  of  possession  and  the  right  of  property;  and  in  this  case 

the  plaintiff  had  evidently  both  these  rights  as  against  the 
true  owner  of  the  mare;  and  had  he  taken  her  away  from 
his  stables,  without  first  satisfying  his  demandsi  the  plain- 
tiff would  have  had  a  clear  right  of  action  against  him;  but 
the  defendants,  as  Sheriffs,  took  the  mare  as  being  the  pro- 
perty of  Cuiiillf  the  owner;  therefore,  if  he  could  not  have 
removed  her  from  the  plaintiff's  stable  without  satisfying 
his  demands,  neither  could  they — for  they  cannot  put 
Uiemselves  in  a  better  situation  than  the  owner  himself. 

Mr.  Justice  Park. — If  there  had  been  any  fraud  be- 
tween the  plaintiff  and  his  debtor  CuttiU,  there  would 
have  been  great  weight  in  the  argument  adduced  by  my 
brother  Lawes.  It  is  admitted,  that  this  is  not  a  common 
case  of  lien.  Although  the  mare  was  not  merely  pledged 
for  the  repayment  of  money,  as  in  the  case  of  goods  pledg- 
ed with  a  pawnbroker;  yet  the  case  is,  under  all  its  cir- 
cumstances, ielem  per  idem;  and  I  consider  the  case  of 
Gordon  v.  Harper  to  be  in  point,  to  shew  that  the  plain- 
tiff had  a  sufficient  property  in  the  mare  to  entitle  him  to 
maintain  this  action. 

Mr.  Justice  Bubrough. — Nothing  but  an  absolute  ten- 
der of  the  sums  advanced,  and  the  expenses  of  the  mare*s 
keep,  could  have  restored  the  right  of  possession  to  the 
original  owner;  and,  as  long  as  she  remained  in  the  plain- 
tiff's custody,  he  had  a  right  of  action  against  aU  the 
world,  and  even  against  the  owner  himself,  if  he  had  le- 
moved  her  without  paying  the  sums  advanced,  as  well  as 
the  charges  for  her  keep. 

Mr.  Justice  Gaselee  concurred. 

Rule  refused. 

(fl)  7  Term  Rep.  9- 
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1826. 

M' Allen  v.  Churchill.  J^'o^I 

May  30th. 

jL  his  was  an  action  of  €u$umpsii  tot  the  breach  of  an  in  (untmpnt 

agreement.    The  declaration  stated,  that,  by  an  agree-  ^  agreement/a 

ment  between  the  plamtiff  and  defendant,  the  hitter  agreed  ^^i*j;^f„^j{J^g^ 

to  assign  his  interest  in  a  lease  of  a  public-house,  to  the  illegal,  as  being 

n  tt       m  «!•  11  in  restraint  of 

lormer,  for  toe  term  of  thirty-one  years,  at  the  yearly  rent  trade,  if  it  form 
of  100/.;  that  Oie  [daintiff  was  to  pay  aU  taxes,  and  repair  ^^^^^^on! 
the  premises,  and  take  the  fixtures  and  stock  in  trade  at  ^^^  ^^}  ^  f  ^ 

out  in  the  decla- 

a  Valuation;  and  that  the  defendant  was  to  pay  all  arrears  ration. 
of  taxes  up  to  the  date  of  the  agreement;  that  the  plain- 
tiff  ^^reed  to  purchase  the  defendant's  interest  in  the 
lease,  and  pay  for  the  fixtures  on  these*  terms;  and  thai 
he  deposited  300/.  in  part  of  the  purchase-money.  The 
declaration  then  ayerred  mutual  promises.  Breach — thait 
the  defendant  had  no  right  to  assign  the  lease  in  question, 
nor  bad  be  any  title  to  the  premises  agreed  to  be  assigned, 
before  or  after  the  agreement  was  entered  into.  The  de- 
fendant pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Begt,  at  Guikt-^ 
kail,  at  the  Sittings  after  the  last  Term,  it  appeared  on 
the  face-of  the  agreement,  that  it  contained  a  clause,  (not 
set  out  in  the  declaration),  whereby  the  defendant  agreed, 
that  he  would  not,  directly  or  indirectly,  take,  occupy,  or 
carry  on  the  business  of  a  publican  or  victualler  within 
fire  years  from  die  time  of  making  the  agreement.  •  The 
Jury  found  a  verdict  for  the  plaintiff,  on  the  ground 
that  the  defendant  had  no  right  or  title  to  assign  the  pre- 


Mr.  Serjeant  Vaughan,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted,  or 
a  nonsmt  entered,  on  the  ground  that  the  whole  of  the 
consideration  had  not  been  set  out  in  the  declaration;  and 
that  the  clause  omitted,  being  an  essential,  part  of  the  con-* 
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1826.         sicleration  for  which  the  house  was  to  be  assigned  to  the 
^  plaintiff,  it  vitiated  the  whole  agreement,  inasmuch  as  it 

V.  was  in  general  restraint  of  trade,  and  therefore  illegal.    In 

a  note  by  Mr.  Serjeant  Williams,  to  Hunlocke  ▼•  Black- 
lowe^a),  it  is  said,  that  "a  bond,  covenant,  or  promise, 
even  on  good  consideration,  not  to  lise  a  trade  any  where 
in  England,  is  void,  as  being  too  general  a  restraint  of 
trade;  and  that,  where  the  restraint  is  general,  the  con- 
tract is  void,  being  of  no  benefit  to  either  party,  and 
only  oppressive;'*  and  here,  the  stipulation  imposed  on 
the  defendant  is  in  general  terms,  and  therefore  void. 
But  the  entire  consideration  must  be  stated  in  the  decla- 
ration, and  the  clause  in  question  is  a  substantial  part  of 
the  consideration. 

Lord  Chief  Justice  Best. — This  objection  as  to  the 
.clause  forming  part  of  the  consideration  was  not  raised  at 
the  trial.  It  was  merely  contended  that  as  the  clause  re- 
strained the  defendant  from  carrying  on  a  business  any 
where,  it  was  illegal.  The  question  of  variuice  between  the 
agreement  and  the  declaration  was  not  raised.  But  are  we 
to  say  that  every, agreement  is  wholly  bad,  because  it  may 
happen  to  contain  an  illegal  clause?  In  setting  out  a  con- 
tract in  a  declaration  of  assumpsit,  it  is  only  necessary  to 
state  so  much  of  it  as  contains  the  entire  consideration  for 
the  act,  and  the  entire  act  which  is  to  be  done  in  virtue  of 
such  consideration  (A),  and  it  appears  to  me,  that  the  con- 
sideration in  this  case  was  sufficiently  stated:  the  clause 
in  question  is  a  superadded  or  independent  clause;  it  is  a 
sort  of  rider,  forming  no  essential  part  of  the  consideration. 
I  therefore  think  that  there  is  no  ground  to  disturb  the 
verdict. 

The  rest  of  the  Court  concurring — 

Rule  refused. 

(a)  2.Wms.  Sauiid.  156,  n.  1.         (b)  See  Clarke  v.  Cray,  6  Bast,  564. 
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1826. 

Simmons,  and  Three  others.  Vouchees.  Wednesday, 

j^j^  May  3Ut, 

JUR.   Serjeant    Vaughan    moved    that    this    recovery  if  one  of  several 

might  pass,  notwithstanding  an  objection  had  been  made  ;:;;:^^,T'' 

by  the  officer  to  the  dedimus  and  warrant  of  attorney.  ^'^  J°^?** 

There  were  four  vouchees,  three  of  whom  appeared  by  toniey,the 

dedimus  pofe/fiatem,  and  the  fourth,  personally  at  the  former  need  not 

bar ;  and  the  officer  thought  his  name  should  have  been  in-  ^e'^^'^or 

serted  in  the  dedimus  and  warrant  of  attorney,  together  w«rrmntofat- 

.         ®  tomey. 

with  those  of  the  other  three;  but,  the  learned  Serjeant 
submitted,  that  this  would  have  been  irregular. 

Mr.  Justice  Burrouoh. — One  of  several  vouchees  may 
appear  personally  at  bar,  thqugh  the  others  appear  by 
dedimus;  and  he  being  in  Court,  no  warrant  of  attorney 
can  be  required  for  him. 

Fiat. 


Hawker,  Deforciant.  Wednesday^ 

iUR.  Serjeant  Wilde  moved  that  this  finej  which  had  where  premues 
been  levied  in  1808,  might  be  amended,  by  altering  the  J^TfinTS*^ 
name  of  the  parish  of  St.  Andrew^  Plymouth,  to  that  of  *»  *«  i*™**  ^^ 
the  parish    of    Charles,  Plymouth.      The  motion  was  they  were  hi 
grounded  on  affidavits  by  the  attorney  who  levied  the  ofA*!  being  in 
fine,  and  the  heir-at-law,  who  instructed  him  to  do  so ;  ^^!^\!^^ 

'  '  '.  part  of  which  wu 

the  application  was  made  on  the  part  of  the  purchaser.  1°  ^-^  ^^  part 
The  affidavits  stated,  that,  although  the  premises  were  deed  to  lesd  the 
described  in  the  fine  to  be  situate  in  the  parish  of  St.  At^  "^^^^^ 
drew,  Plymouth,  they  formed  part  of  a  street,  part  of  ^  *^Ji^?J**f  !j* 
which  was  in  that  parish  and  part  in  the  parish  of  Charles,  The  Court,  on 

1  ••  •i««ii  -ii       sn  ajffldavit  of  the 

the  premises  in  question  being  m'  the  latter  parish;  the  fiu:t8,  allowed 

the  fine  to  be 
amended,  by 
altering  the  name  of  the  parish  from  A,  to  B. 
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182d. 


Hawker, 
Deforciant 


deed  to  lead  the  uses  also  stated  the  premises  to  be  in  the 
parish  of  St.  Andrew. 

Lord  Chief  Justice  Best. — There  is  nothing  to  amend 
by;  the  Court  cannot  amend  both  the  fine  and  the  deed; 
the  heir-at-law  may  re-convey  the  prenuses  to  the  pur- 
chaser. 

But,  upon  the  deed  being  read  by  the  officer^  it  ap- 
peared that  the  premises  in  question  were  described  as 
being  in  Turvitte-sireet,  in  the  parish  of  St*  Andrew, 
which  street  being  sworn  to  be  partly  in  the  parish  of  St. 
Andrew,  and  partly  in  that  of  Charles,  and  that  the  pre- 
mises in  question  were  in  the  latter  parish — 

The  Court  allowed  the  amendment 


Wednetdinf, 
May  3Ut. 

In  an  action  by 
a  cler^man 
against  a  farmer, 
for  improperly 
netting  out  his 
tithes,  the  Jury 
found  a  terdict 
for  the  defend- 
ant, contrary  to 
the  opinion  of 
the  Judge.  The 
Court  directed 
a  new  trial;  and 
anonymous  let- 
ters having  been 
inserted  in  the 
newspapers  of 
the  county 
where  the  cause 
was  tried,  re- 
flecting on  the 
character  of  the 
plaintiflT,  as  a 
clergyman :— the 


Walker^  Clerk,  v.  Ridgway. 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  in  the  last 
Term,  calling  on  the  defendant  to  shew  cause  why  die  eemte 
on  the  second  trial  of  this  cause  should  not  be  changed 
to  London  or  Middlesex,  or  some  other  county,  on  the 
ground  that  the  plaintiff  could  not  have  a  fitir  and  impar- 
tial trial  in  Herefordshire,  where  the  venue  was  originally 
laid,  or  in  any  of  the  counties  adjacent  thereto.  The 
learned  Serjeant  founded  his  motion  on  an  affidavit,  which 
stated,  that  the  action  was  brought  by  the  plaintiff,  a 
clergyman,  against  the  defendant,  a  farmer,  for  setting 
out  his  tithes  of  wheat  in  an  improper  manner.  That 
the  cause  was  tried  before  Mr.  Justice  Burrougk,  at 
the  last  Summer  Assizes,  at   Hereford;    and   that,  al- 

Court  ordered  the  venue  to  be  changed  to  a  third  county. 
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though  the  learned  Judge  expressed  his  opinion,  that         1826. 
the  tithes  had  been  improperly  set  out,  the  Jury  found      ^^7^]^ 
a  verdict  for  the  defendant.    That,  in  the  last  Michael'  «• 

mas  Term,  the  Court  ordered  a  new  trial  (a) ;  that,  since 
the  trial,  several  letters,  and  other  anonymous  articles  had 
appeared  in  the  Hereford  Journal,  and  other  county 
papers,  reflecting  on  the  plaintiff  in  his  character  of  a 
clergyman,  and  which  were  likely  to  influence  and  preju* 
dice  the  minds  of  the  Jury  against  him  on  the  second  trial. 

* 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Spankie,  now 
shewed  cause. — ^They  submitted  that  the  present  applica* 
tion  was  not  only  of  a  novel,  but  of  an  important  nature, 
inasmuch  as  it  was  attempted  to  change  the  venue  in  a 
local  action,  after  the  cause  had  been  once  tried;  and  in 
Buiis  V.  Bilk  (6),  the  Court  of  Exchequer  decided  gene- 
rally,  that  they  could  not,  in  any  case  of  a  new  trial,  direct 
the  venue  to  be  changed  on  an  ex  parte  statement.  For- 
merly, all  suits  were  tried  near  the  residences  of  the 
litigant  parties;  and,  in  a  local  action,  the  venue  must 
still  be  laid  in  the  county  in  which  the  cause  of  action 
arises;  and,  it  is  only  when  it  is  made  to  appear  quite 
clearly  to  the  Court,  that  a  fair  and  impartial  trial  cannot 
be  had  in  such  action  in  the  county  where  the  venue  is 
laid,  that  they  will  be  induced  to  change  it.  This  action 
was  brought  by  a  clergyman  against  a  farmer,  for  impro- 
perly setting  out  tithes;  after  the  trial,  a  full  report  of  the 
evidence,  and  the  charge  of  the  learned  Judge,  appeared 
in  the  Hereford  Journal,  and  other  provincial  papers^  ac- 
companied by  fair  comments  thereon;- and,  although  these 
papers  had  since  contained  severaK  anonymous  articles, 
censuring  the  conduct  of  the  plaintifi*,  still,  it  by  no  means 
follows,  that  the  parties  to  this  action  would  be  prejudiced 

(a)  See  aHte,  p.  128.  (6)  1  Price,  146. 
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1826.        by  discussions  in  public  journals,  however  improperly  they 
wal  e        i^ig^t  he  conducted;  or  much  less,  that  the  improper  con- 
V.  duct  of  others  should  be  visited  on  the  defendant,  who,  on 

affidavit,  expressly  denies  having  had  any  commuiiication 
with  the  editors  or  writers  on  the  subject;  nor  is  there  any 
affidavit  on  which  the  application  is  founded,  to  shew  that 
any  of  these  objectionable  articles  were  inserted  widi  the 
defendant's  knowledge,  privity,  or  consent*  If  the  role 
•  be  made  absolute  in  the  terms  as  prayed,  it  will  increase 
the  dangerous  power  of  these  public  prints  to  an  alarming 
extent,  inasmuch  as  it  will  enable  the  editors  at  any  time 
to  change  the  course  and  due  administration  of  justice. 
There  are  two  questions  for  consideration  in  this  case: — 
First f  whether  there  is  any  evidence  that  the  obnoxious 
artfcles  were  inserted  with  the  knowledge  of  the  defend* 
ant; — and  Secondly ,  if  such  knowledge  be  denied,  whether 
the  Court  can  interfere;  or  even  if  it  were  not  denied, 
whether  they  would  interpose,  where  they  would  neces- 
sarily so  much  increase  the  expenses  of  the  defendant,  by 
compelling  .him  to  bring  his  witnesses  to  a  distant  coun- 
ty. Although  the  Court  have  a  discretionary  jurisdic- 
tion to  change  the  eenue,  yet,  they  will  only  exerciae  it 
where  it  is  clearly  shewn  to  them  that  a  fiiir  and  impartial 
trial  cannot  be  had  in  the  county  where  the  0^11^  oiight 
to  be  laid,  for  instance,  in  an  action  for  words  spoken  of 
a  Justice  6f  the  Peace,  by  a  candidate  upon  the  hustings 
at  a  county  election.  Peiyt  v.  Berkeley  (a).  And,  al- 
though in  The  King y.  Hunt  (6),  the  Court  permitted  a 
suggestion  to  be  entered  on  the  record,  for  the  purpose 
of  carrying  the  trial  of  a  misdemeanor  into  an  adjoining 
county;  yet,  on  the  face  of  the  affidavits  in  support  of  the 
application,  there  was  shewn  a  reasonable  ground  for  be- 
lieving that  a  fair  and  impartial  trial  could  not  be  had  in 

(a)  Cowp.  510.  (6)  3  Barn.  &  Aid.  444. 
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the  county  where  the  venue  was  laid.     If  there  be  any        1826. 
cause  to  doubt  that  the  publication  of  these  letters  and      1^  ' 
paragraphs  may  have  polluted  the  minds  of  the  Jury«  the  «• 

plaintiff  has  it  in  his  power  to  remove  every  difficulty,  by 
summoning  a  special  Jury. 

Lord  Chief  Justice  BssT.-rThe  policy  of  our  antient 
constitution  was,  to  bring  justice  home  to  every  man*s 
door;  and  in  the  time  of  Alfred,  all  actions  were  tried  near 
the  residences  of  the  parties  between  whom  the  cause  of 
action  subsisted;  but  as  the  commerce  of  the  country  in- 
creased j  some  of  its  institutions  were  necessarily  altered » 
and  the  old  rule  became  relaxed;  hence  arose  the  dis- 
tinction betwecQ  local  and  transitory  actions. 

This,  however,  is  one  of  the  former  class,  and  although 
the  Court  have  a  discretionary  power  to  change  the  venue 
even  in  these,  they  ought  not  to  exercise  that  power,  ex- 
cept under  very  special  circumstances.  The  present  ap- 
plication is  founded  on  a  very  extraordinary  charge,  not 
affecting  the  parties  to  the  suit,  but  persons  wholly  un- 
connected with  it — ^namely,  the  editors  of  certain  provin- 
cial newspapers,  who,  by  their  improper  conduct,  are 
said  to  have  exercised  an  undue  influence  over  the  minds 
of  the  inhabitants  of  the  county,  wherein  the  cause  is  to 
be  tried.  The  liberty  of  the  press  wiQ  always  be  sanc- 
tioned by  the  Courts — for  our  constitution  is  bottomed  on 
freedom,  and  the  liberty  of  the  press  may  be  considered 
as  the  daughter  of  our  constitutional  liberty;  but,  it  is 
also  the  duty  of  Courts  to  prevent  the  abuse  of  this  liberty, 
and,  although  the  editors  of  many  of  our  journals  represent 
themselves  to  be  the  friends  and  supporters  of  liberty, 
still,  if  they  exercise  it  to  the  prejudice  of  individuals,  in- 
stead of  its  tending  to  the  promotion  of  useful  knowledge, 
it  becomes  dangerous  and  prejudicial,  and  must  be  restrain- 
ed. The  publication  of  several  of  the  letters  in  question 
tends  to  throw  discredit  and  opprobrium  on  the  charac- 
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1826.  ter  of  the  clergy  in  general,  who  ought  not  only  to  be  le- 
waIw^I  cured  against  all  attack,  but  upheld  and  supported  by 
every  possible  means:-- and  these  letters  are  calculated 
not  only  to  have  this  bad  effect,  but  also  of  necessity  to 
prejudice  the  minds  of  the  neighbourhood  against  the 
plaintiff,  who  belongs  to  that  sacred  body. 

Although  it  has  been  urged,  that  the  Court  ought  not 
to  interfere  after  a  trial  has  been  had  and  a  verdict  found, 
yet  it  appears  that  this  verdict  was  contrary  to  the  opinion 
of  the  learned  Judge  who  tried  the  cause;  and  whose 
summing  up  to  the  Jury  has  ako  been  in  these  papers  se- 
verely commented  and  reflected  on.  This  appears  to  us 
to  be  a  great  contempt;  for  although  the  dicta  of  Judges 
are  always  open  to  fair  comment,  still  it  is  the  duty  of  Ju- 
ries to  attend  to  their  exposition  of  the  law,  and  they  are 
not  to  exercise  an  arbitrary,  uncontrolled,  and  unfettered 
discretion ;  otherwise,  it  would  be  impossible  for  any  nun 
to  know  by  what  standard  to  measure  his  rights;  and  diose 
who  recommend  Jurors  not  to  pay  attention  to  the  advice 
of  Judges  in  matters  of  law,  virtually  recommend  them  to 
violate  their  oaths.  Ad  qwettianem  juris  non  respandemi 
Juratares*  A  Judge  must  be  presumed  to  be  better  ac- 
quainted with  the  law  than  a  Jury,  and  if  he  happen  to  be 
wrong,  either  in  his  charge  to  a  Jury,  or  in  his  judgment, 
he  may  afterwards  be  set  right. 

Although,  if  the  verdict  in  this  cause  had  been  given 
against  evidence,  it  might  not  have  induced  us  to  change 
the  venue  at  the  instance  of  the  plaintiff;  still,  if  he  has 
since  been  held  up  as  tyrannical  and  overbearing,  so  that 
the  minds  of  a  second  Jury  from  the  neighbourhood  would 
be  prejudiced  against  him, — it  is  our  duty  to  guard  against 
such  evil  consequences.  We  cannot  say  how  far  the  poi* 
son  of  these  publications  may  be  disseminated,  and  we  will 
therefore  take  care  that  this  issue  shall  be  removed  out  of 
the  influence  of  their  venom.  It  is  certainly  a  hardship 
on  both  parties,  as  it  will  tend  to  increase  their  expenses; 
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and  the  defendant  has  denied  all  participation  in  these 
offensive  publications;  still  we  must  see  that  substantial 
justice  is  done ;  and  I  think  that  it  cannot  be  done,  unless 
we  accede  to  this  application.  I  have  no  doubt  that  the 
editors  of  these  papers  are  responsible  for  the  extra  ex- 
pense to  which  their  misconduct  may  have  subjected 
these  parties.  We  are,  therefore,  of  opinion,  from  the 
fiusts  before  us,  that,  in  order  to  afford  the  parties  a  fair 
trial,  the  venue  must  be  changed  to  the  county  of  War- 
wick, 
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1826. 


Walkbr 

RlDOWAT. 


The  rest  of  the  Court  concurring,  the  rule  was  on 
these  terms  made — 

Absolute. 


GooDTiTLE,  on  the  demise  of  Harriet  Green,  r.  No- 
title. 


Saturdcoff 
June  Zrd* 


jTHIS  was  an  action  of  ejectment,  brought  by  the  lessor  Where  by  a 

inortgsge*deed| 

of  the  plaintiff^,  as  mortgagee,  to  recover  certain  premises  the  principal 
in  the  possession  of  the  mortgagor.  ^cJdby^^e 

mortgagee  to 
the  mortgagor, 

On  a  former  day  in  this  Term,  Mr.  Serjeant  Wilde  ob-  for  three  yean 
tiuned  a  rule  calling  on  the  lessor  of  the  plaintiff^  to  shew  the  deed,  the 
cause,  why,  on  payment  to  her  by  the  mortgagor  of  the  *°^^equar- 
arrears  of  interest  due,  and  the  costs  of  the  action,  and  of  <eriy>  ^^  ^^ 

deed  contafaied 

this  application,  all  further  proceedings  in  the  cause  should  a  proYiio,  that, 
not  be  stayed.   The  application  was  founded  on  affidavits,  \^  made^n  pay« 
which  stated  that,  in  March  1824,  the  lessor  of  the  plain-  "•»*  ofinterett 

'  '  '^  on  any  of  the 

tiff*  had  advanced  to  the  mortgagor  the  sum  of  300/.  for  dayi  appointed 
three  years ;  the  interest  to  be  payable  quarterly;  that  the  the  mortgagee 
interest  had  been  duly  paid  up  to  the  17th  of  September  J^^^^",^. 

ed: — the  mort- 
gagor haring 
made  default  in  the  payment  of  one  quarter's  interest,  the  mortgagee  brought  ejectment,  the  Court 
refused  to  stay  the  proceedings  on  payment  of  the  arrears  of  interest,  and  costs,  by  the  mortgagor, 
as  the  case  did  not  &U  within  the  provisions  of  the  statute  7  Oto,  2,  c.  20,  as  the  prindpsJ  sum 
became  payable  on  deftult  of  payment  of  the  interest. 
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1826.  last,  and  tliat  shortly  after  the  17th  of  December,  the 
mortgagor  was  caDed  on  to  pay  one  quarter's  uiterest,  doe 
on  diat  day,  and  which  not  having  been  complied  with, 
the  present  action  was  commenced.  Under  these  circum- 
stances, the  learned  Serjeant  submitted,  that,  up<Mi  pay- 
ment by  the  mortgagor  of  all  arrears  of  interest  and  costs, 
the  Court  would  exercise  the  equitable  jurisdiction  afford- 
ed them  by  the  statute  7  Geo.  S,  c  80,  s.  1,  and  stey  the 
proceedings  on  the  terms  as  prayed. 

Mr.  Seijeant  Vaughan,  was  now  about  to  shew  cause; 
when  the  Court  ordered  the  mortgage  deed  to  be  produc- 
ed, which  bore  date  the  17th  March,  1824,  and  contained 
a  proviso  for  redemption  in  the  following  terms: — 

''  Provided  always,  and  it  is  hereby  agreed  and  declar- 
ed by  and  between  the  mortgagor  and  mortgagee,  that  if 
the  mortgagor,  his  heirs  &c.,  do  and  shall  on  the  17th  of 
March,  which  wiU  be  in  the  year  of  our  Lard  18S7,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  mortgagee,  her 
executors,  &c.,  the  sum  of  SOO/.,  with  such  interest  for 
the  same,  to  the  day  of  payment,  as  shall  then  be  due 
thereon ;  and  do  and  shall  in  the  mean  time,  and  until  such 
payment  of  the  said  sum  of  300/.  well  and  truly  pay,  or 
cause  to  be  paid  unto  the  mortgagee,  her  executors,  &c., 
interest  for  the  said  sum  of  300/.  after  the  rate  of  5L 
per  centk  per  annum  from  the  day  of  the  date  of  these  pre- 
sents, by  equal  quarterly  payments  on  the  17th  of  June, 
the  17th  of  September,  the  17th  o(  December,  and  the  17th 
of  March,  in  each  and  every  year,  and  make  the  first  quar- 
terly payment  thereof  on  the  17th  of  June  now  next  en- 
suing; and  do  and  shall  make  such  respective  payments, 
without  any  deduction  or  abatement  whatsoever,  then  the 
.onortgagee,  her  executors,  &c.,  shall  and  will  at  the  request 
and  at  (he  expense  of  the  mortgagor,  his  executors,  &c., 
release,  assign,  or  otherwise  dispose  of  the  premises  by 
the  deed  respectively  assigned  and  demised  to  the  .mort- 


IN  THE  SEVENTH  YEAR  OP  GEO.  IV.  493 

gagor,  his  executors,  &c*9  free  from  all  incumbrancesi  &c.;         1826. 
Provided  also,  and  it  is  hereby  further  agreed  and  declar*     qoodtitle 
ed,  that  in  case  default  shall  be  made  by  the  mortgagor,  «• 

his  executors,  &c.,  in  payment  of  the  said  sum  of  300^,  or 
any  part  thereof,  as  aforesaid,  or  \fdeJaiuU  shedl  be  made 
by  him  or  them  in  payment  of  the  interest  on  the  said  sum 
of  SOOiL,  or  any  part  thelreof,  on  any  of  the  days  or  times 
hereinbefore  mentioned  of  appointed  for  payment  of  the 
same  respectively ; — in  either  of  the  said  cases,  it  shudl  and 
may  be  lawful  for  the  mortgagee,  her  executors,  &c.,  abso- 
lutely  to  sell,  assign,  or  dispose  of  the  premises  so  assign- 
ed and  demised  by  these  presents,  either  altogether  or  in 
parcels,  by  public  auction  or  private  contract,  &c«'* 

By  a  subsequent  clause,  the  proceeds  of  the  sale  were 
to  be  vested  in  the  mortgagee,  her  executors,  &c.,  upon 
trust,  to  pay  the  expenses  of  such  sale ;  and,  in  the  next 
place,  upon  trust  to  retain  and  pay  unto  the  mortgagee, 
her  executors,  &c.,  the  said  sum  of  3001.  and  all  interest 
for  the  same,  or  so  much  thereof  respectively  as  should 
then  remain  ilue  and  owing,  and  to  pay  over  the  surplus, 
if  any,  to  the  mortgagor,  his  executors,  &c« 

The  Court  now  called  on  Mr.  Serjeant  Wilde  to  sup-- 
port  his  rule. — Before  the  statute  7  Geo.  3,  c.  20,  was 
passed,  it  was  customary  for  the  Courts  to  stay  the  pro- 
ceedings in  ejectment  by  the  mortgagee,  after  the  day  of 
payment,  on  payment  to  the  lessor,  or  bringing  into  Court, 
principal,  interest,  and  costs  (a);  and,  by  the  1st  section  of 
that  statute,  it  is  enacted,  that  '*  where  any  action  of  eject- 
ment shall  be  brought  by  any  mortgagee,  &c.,  for  the  re- 
covery of  mortgaged  land,  if  the  person  having  a  right  to 
redeem  such  land,  shall,  at  any  time  pending  such  action, 
pay  unto  such  mortgagee,  or,  in  case  of  his  refusal,  shall 
bring  into  Court,  all  the  principal  monies  and  interest  due 

(a)  AnonymOHSf  1  Str.  41d. 
VOL.  XI.  K  K  - 
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1S26.        on  such  mortgagei  and  ako  all  costs,  to  be  ascertained  by 

^^     '^_       the  Court,  or  proper  oflScer  appointed  for  that  purpose; 

V.  the  monies  so  paid  or  brought  into  Court  shall  be  deem-^ 

ed  and  taken  to  be  in  full  satisfaction  and  discharge  of 

such  mortgagei  and  the  Court  shall  and  may  discharge 

the  mortgagor  of  and  from  the  same  accordingly.** 

Although  this  statute  may  not  be  strictly  applicable  to 
the  present  case,  inasmuch  as,  by  the  terms  of  the  deed, 
the  mortgagee  is  empowered  to  sell  the  mortgaged  pre- 
mises pn  default  of  payment  of  a  quarter*8  interest  on  the 
day  on  which  it  shall  become  due;  yet,  as  a  Court  of  equi« 
ty  would  probably  relieve  the  mortgagor  on  the  terms  now 
prayed,  and  this  Court  has,  by  the  statute,  an  equitable 
jurisdiction  in  such  cases,  they  will  prevent  the  interfer- 
ence of  a  Court  of  equity,  by  allowing  the  proceedings  to 
be  stayed,  on  the  usiial  terms;  and  thus  justice  will  be 
effectually  done  between  the  litigant  parties,  without 
putting  them  to  unnecessary  expense  and  delay. 

Lord  Chief  Justice  .Bbst.— We  should  be  most  happy 
to  relieve  the  mortgagor,  if  we  felt  ourselves  empowered 
so  to  do;  for  we  consider  the  present  action  to  be  ex« 
ceedingly  vexatious:  but  we  are  bound  to  regulate  our 
proceedings  by  the  rules  of  law.  The  only  question  there* 
fore  is,  whether  this  case  falls  within  the  terms  of  the  sta- 
tute 7  Geo.  S;  if  it  docs  not,  we  are  not  at  liberty  to  stay 
the  proceedings  in  the  action  on  equitable  considerations, 
to  the  detriment  of  a  legal  right.  If  we  were  possessed 
of  such  a  power,  we  might  save  the  parties  the  expense  of 
a  suit  in  equity,  in  many  instances;  but  as  our  authority 
in  this  case  is  derived  solely  from  that  statute^  we  ci^n* 
i)ot  interfere  unless  the  parties  stand  expressly  within  ita 
t^rms  and  operation.  By  the  1st* section,  if  the  person 
Hftvii^  the  right  to  redeem  shall,  at  any  time  pending  the 
action,  pay  to  the  mortgagee,  or  bring  into  Court,  all  the 
principal  monies  and  interest  due  on  the  nunigage  with 


IN  THE  SEVENTH  YEAR  OF  GEO.  lY. 


493 


costd;  the  Court  may  discharge  the  mortgagor.     It  is         1^36. 
clear,  we  have  no  jurisdiction  unless  qU  thai  is  due  is     goodtitlb 
paid  to  the  mortgagee,  or  brought  into  Court;  and  if  the  ^^ 

mortgagor  had  done  so  in  thb  case,  he  might  have  brought 
himself  within  the  equity  of  the  statute;  but  he  has  not 
done  so;  for,  although  by  the  terms  of  the  proviso  for 
redemption,  the  principal  was  not  payable  till  March,  1827, 
yet  there  was  another  condition  annexed,  vix*  that  the  in-^. 
terest  should  be  paid  to  the  mortgagee  quarterly;  and  that, 
in  case  default  should  be  made  in  paymeni  of  the  interest, 
or  any  part  thereof,  on  any  of  the  days  respectively  ap- 
pointed for  payment  of  the  same,  then  the  mortgagee  had 
in  absolute  right  to  re-enter,  and,  by  the  sale  of  the  pren 
mises,  to  pay  herself  the  said  sum  qfSOOL  and  so  much 
of  the  interest  as  was  then  due,  paying  over  the  surplus 
to  the  mortgagor.  On  default  therefore  of  the  payment 
of  a  quarter's  interest  by  the  mortgagor,  the  principal  be- 
came in  the  nature  of  an  immediate  debt  to  the  mortgSK 
gee;  and  without  the  payment  of  that  debt,  I  do  not  see 
how  even  a  Court  of  equity  could  relieve  the  mortgagor  ^ 
and  certainly,  if  equity  could  not,  this  Court  cannot  inter- 
fere. If  a  mortgagor  stipulate  to  pay  interest  under  such 
conditions,  and  fail  to  do  so,  we  cannot  relieve  him  from 
the  consequences  of  his  default,  or  substitute  a  new  agree* 
ment  for  him;  The  case  is  similar  to  that  of  a  warrant  of 
attorney,  payable  by  instalments;  where,  if  default  be  made 
in  the  payment  of  one,  the  party  to  whom  it  is  given  may 
enter  up  judgment,  and  sue  out  execution  for  the  whole.. 
It  is  certainly  a  hard  case  on  the  mortgagor,  and  we  would 
assist  liim  if  it  were  in  our  power,  but  he  must  be  bound 
by  his  own  deed. 

Mr.  Justice  Park. — The  parties  in  this  case  came  be- 
fore me  at  Chambers,  but  the  deed  was  not  then  produced, 
I  was  strongly  disposed  to  relieve  the  mortgagor,  but  I 
thought  I  had  no  jurisdiction  under  the  statute  7  Oeo. 

KK  2 
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* 

1826.        2;  and  therefore  refused  to  ititerfere  to  stay  the  proceed* 
GooDTiTiE     ^S^*  except  on  payment  of  the  principal^  interest^  and 
V.  costs.   There  are  two  provisoes  in  the  mortgage-deed:  the 

first  postpones  the  time  of  payment  of  the  principal  till 
March f  1827;  but  the  second  proviso,  by  giving  the  mort* 
gagee  a  power  to  sell  immediately  on  default  of  payment 
of  one  quarter's  interest,  virtually  makes  the  prindpal  pay* 
able  imtanter  upon  such  default;  and  thb  latter  proviso 
seems  to  me  to  tie  up  the  hands  of  a  Court  of  equityj  as 
effectually  as  it  does  ours. 

Mr.  Justice  Burrough. — The  terms  of  the  proviso  in 
this  deed  at  first  created  some  difficulty  in  my  mind;  but  I 
have  now  no  doubt  upon  the  subject:  the  question  is,  whe* 
ther  the  principal  is  due  or  not; — if  it  be  due,  then  we 
cannot  relieve  the  mortgagor  under  the  statute  of  7  Geo. 
9,  without  payment  of  it  by  him  to  the  mortgagee.  By 
the  default  of  payment  of  a  quarter's  interest,  on  the  day 
appointed  by  the  deed,  I  think  the  principal  is  due;  and 
therefore  it  is  out  of  our  power  to  relieve  the  mortgagor, 

Mr.  Justice  Gaseleb. — ^It  is  not  necessary  for  us  to 
consider  what  we  might  have  done  if  the  principal  had  not 
been  due,  as,  from  the  terms  of  the  mortgage  deed,  it  clear- 
ly appears  to  be  due.  If  this  case  does  not  come  within  the 
terms  of  the  statute,  we  have  no  authority  to  stay  proceed- 
ings on  equitable  principles:  therefore,  this  application 
cannot  be  acceded  to.  If  the  mortgagor  had  enlarged  the 
terms  of  his  motion  to  the  payment  of  principal,  interest, 
and  costs,  it  would  have  been  a  very  difiSsrent  question. 

•  ^ 

Rule  discharged. 
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Bayley  and  Another  t>.  Beaumont.  Monday, 

-__  June  Sth, 

SImK.  Serjeant  Vaughan  applied  for  a  rule  nisif  that  the  a  plaintiff  wUi 

Prothonotary  might  review  hi9  taxation  in  this  causei  on  hi«  expenses,  in 

the  ground  of  hU  not  having  allowed  the  plaintiffs  ihcir  ^^/.~;;S^,7^,7 

charges  attending  the  makmg  of  a  model  of  a  conservatory,  « compensation 

,  for  Ion  of  time 

(for  the  erection  of  which  this  action  was  brought),  as  well  to  scientific  per- 
as  a  compensation  for  loss  of  time  to  scientific  porsonsj  ^^  ^^  ^^ 
who  were  sent  by  the  plaintiffs  to  York,  to  examine  the  ^^'^"^  p*'^  ^ 

■^  ■  ^  the  Gountiy  to 

conservatory,  as,  without  such  examination,  they  could  not  inspect  a  buUd- 
have  safely  proceeded  to  triaL    Although  in  Severn  y.  though  be  could 
Olive  (a),  where  the  Prothonotary,  on  taxation,  had  allow-  p^J,!^!^^^''^ 
ed  for  various  sums  expended  in  experiments,  and  a  coi»>  ^^  wiUiout 

their  teiUniony. 

pensation  for  loss  of  time  to  scientific  men  employed  m 
making  them,  and  who  were  called  as  witnesses  at  the 
trial,  the  Court  directed  him  to  review  his  taxation,  on  the 
ground  that  no  such  allowance  or  compensation  ought 
to  have  been  made;  yet  there,  the  Prothonotary  had 
allowed  a  compensation  to  the  witnesses  for  the  loss 
of  their  time  in  making  these  experiments;  whilst,  in  the 
present  case,  the  application  was  confined  to  a  compen* 
sation  for  the  loss  of  the  witnesses*  time,  during  their  jour- 
ney from  London  to  York,  and  the  Prothonotary  had  only 
allowed  the  actual  expenses  of  the  journey.  In  Lopes  v. 
De  Tastei  (6),  a  witness,  who  was  the  captain  of  a  foreign 
vessel,  was  allowed  a  liberal  compensation  for  the  loss  of 
a  voyage  by  him,  and  for  the  dme  he  was  detained  in  this 
country,  before  the  trial  took  place;  and  here  the  witness- 
es should  have  been  allowed  a  compensation  for  the  loss  of 
their  time  during  their  journey  to  York,  for  the  purpose 
of  examining  the  structure  and  materials  of  the  conserva- 
tory, as,  without  their  testimony,  the  Jury  could  not  have 

(a)  6  B.  Moore,  235. 
(A)  7  B.  Moore,  120,  cited  in  Severn  v.  Olive,  6  B.  Moore,  239, 240. 
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ascertained  what  damages  the  plaintiffs  might-4iaTe  been 
entitled  to  recover. 

Lord  Chief  Justice  Best. — It  is  impossible  to  distin- 
guish this  case  irotn  the  principle  laid  down  in  Severn  ▼• 
Olive,  where  it  was  expressly  dedded,  that  scientific  men 
were  not  entitled  to  any  compensation  for  loss  of  time; 
and  Lord  Chief  Justice  Dallas  justly  observedi  that  such 
allowance  was  confined  to  medical  men  and  attomies  only. 
So,  in  Moor  v.  Adam  (a),  the  s^tme  point  was  decided ; 
which  case  was  confirmed,  and  even  carried  ftirther  in 
Willis  V.  Peekham  (6),  where  it  was  held,  that  a  witness 
attending  a  trial  under  a  subpoena  was  not  entitled  to  a 
compensation  for  loss  of  time,  although  the  party  requiiw 
ing  his  attendance  had  expressly  promised  to  pay  him  for 
such  loss. 


The  rest  of  the  Court  concurring—* 


Rule  refiiaed. 


(a)  5  Math  &  Selw.  156. 


(6)  4  B.  Moore,  dOQ. 


Mondatfy 
June  5th. 

The  defendant 
having  been  ar- 
rested in  Mid" 
dUsex,  original 
bail  were  put  In 
there ;  and  after- 
wards  added 
bail  were  taken 
before  a  com- 
missioner in  the 
country,  and 
put  in  with  the 
filacer  for  Mid- 
dietexi—Held 
regular;  the 
commissioner  in 
the  country  hav- 
ing full  authority 


•    «  MooRE  r.  Kbnrick. 

JflR.  Serjeant  Wilde  moved  that  the  rule  for  allowance 
of  bail  in  this  cause  might  be  set  aside^  on  an  affidavit, 
which  stated  that  the  defendant  was  arrested  under  a  writ 
of  capias,  in  Middlesex;  that  the  venue  was  laid  in  that 
county,  and  that  the  original  bail  had  been  put  in  there; 
but  that  afterwards  added  bail  had  been  taken  before  a 
commissioner  in  Denbighshire,  and  put  in  with  the  filacer 
for  Middlesex.  The  learned  Serjeant  submitted  that  the 
added  bail  should  have  been  taken  in  the  county  into 

to  act  by  virtue  of  his  commission. 
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which  the  wnt  issued ;'  and  that  a  commissioner  in  Wales        1826. 
was  not  authorized  to  take  the  added  bail^  which  should 
have  been  put  in  in  Middlesex. 

Mr.  Serjeant  Peake,  contra,  relied  on  the  statute  4 
&  5  fVilUam  ^  Mary,  c  4,  s.  I,  by  which  it  is  enacted, 
that "  any  two  of  the  Justices  of  the  King's  Bench  or  Ccm- 
mm»  Pleas,  whereof  the  Chief  Justice  of  each  Court  shall 
be  one,  may,  by  commission  under  the  seal  of  their  respec- 
tive Courts,  from  time  to  time  empower  certain  persons  in 
all  the  shires  in  England,  Wales,  and  Berwick^pcn- 
Tweed,  to  take  such  recognizances  of  bail  as  any  person 
shall  be  willing  to  acknowledge  or  make  before  them,  in 
any  acdon  depending  in  the  said  Courts,  in  such  maimer 
and  fonn  as  the  said  Justices  of  the  said  Courts  have  used 
to  take  the  same;  which  said  recognizance  of  bail  or  bail- 
piece  shall  be  transmitted  to  one  of  the  Justices  of  the 
said  Courts,  who,  upon  affidavit  of  the  due  taking  of  the 
recognizance  of  such  bail  or  bail-piece,  by  some  credible 
person  present  at  the  taking  thereof,  shall  receive  the 
same  upon  payment  of  the  usual  fees;  which  recognizance 
of  bail  or  bail-piece,  so  taken  and  transmitted,  shall  be  of 
the  like  effect  as  if  the  same  were  taken  de  bene  esse  be- 
fore any  of  the  said  Justices.'*  Bail  may  be  taken  before 
commissioners  wherever  it  may  be  found  most  convenient 
to  the  party  sued ;  and  after  the  recognizance  or  bail-piece 
IS  transmitted  to  one  of  the  Judges  of  the  Court  from  which 
thiet  process  was  originally  sued  out,  the  bail  is  regularly 
pjUl  iu  with  the  filacer  of  the  county  into  which  the  capias 
issued- 

Lofd  Chief  Justice  Best. — I  feel  no  difficulty  whatever 
on  the  subject;  but  I  think  we  ought  to  look  at  the  com- 
mission, to  jsee  what  power  we  have  j^ven  the  commis*- 
sioners. 


m 
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1826. 


Ob  the  £»Uoiring  day,  Mr«  Justice  Park,  in  the  absenoe 
of  the  Lord  Chief  Justice,  read  the  oouumsneii,  which 
gave  the  commissioners  authority  ''  to  take  all  and  every 
such  recognizance  as  any  person  should  be  willing  to  en- 
ter into  before  them  in  their  conntyJ*  The  learned  Judge 
then  observed,  that  it  appeared  to  the  Court  that  there 
was  no  ground  for  the  objection.  The  commissioner  in 
Wales,  before  whom  the  added  bail  were  put  in,  had  fidl 
authority  to  act.  This  very  point  was  raised  in  the  Court 
of  King's  Bench  in  the  last  Term,  and  they  decided  that 
there  was  no  foundation  for  the  objection:  and,  were  the 
contrary  to  be  held,  if  a  person,  reading  in  NorHmmier- 
land  were  to  come  to  London,  wh^e  he  was  not  known, 
and  be  arrested  there,  he  would  be  obliged  to  send  for  his 
bail  down  to  Northumberland. 


The  rest  of  the  Court  concurting — 


Rule  discharged. 


Tuesday^ 
June  6th, 

The  Court  will 
not  stay  pro- 
ceedings in  an 
action  of  trover, 
on  the  terms  of 
the  defendant's 
delivering  up 
the  goods  con- 
verted,  to  the 
plaintiff,  or  pay- 
ing their  value, 
where  such  va- 
lue is  not  as- 
certained. 


Tucker  t?.  Wright. 
X  HIS  was  an- action  of  trover. 

Mr.  Serjeant  Toddy,  on  the  first  day  of  this  term,  had 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why 
the  proceedings  in  this  cause  should  not  be  stayed,  upon 
the  defendant's  delivering  to  the  plaintiff  two  pieces  of 
cloth,  (to  recover  damages  for  the  conversion  of  which 
the  action  was  brought),  or  upon  payment  of  the  value 
thereof.  The  motion  was  founded  on  affidavits,  which 
stated  that  the  plaintiff's  wife  had  delivered  the  dotfa  Co 
the  defendant,  to  be  used  in  covering  chairs ;  that  all  but 
eighteen  yards  had  been  applied  to  that  purpose,  and  that 


Mr*  Seijeant  WiUe  novr  shewed  caiise.-^The  plamtiff 
seeks  to  recover  damages  against  the  defendant,  for  the 
conversion  of  bis  property;  but|  as  the  defendant  has  dis- 
posed of  the  greater  part  of  that  property,  and  the  re* 
mander  may  be  mach  deteriorated  in  vidue,  those  da^ 
mages  cannot  be  ascertained  without  the  intervention  of  a 
Jury.  The  defendant  was  employed,  in  the  first  instimce, 
to  cover  the  chairs  by  the  plaintiflTs  wife,  without  his 
knowledge,  as  he  was  at  that  time  living  separate  from 
her;  and  the  defendant,  after  returning  the  chairs  and 
cloth  to  the  husband,  seized  the  latter  in  satisfaction  of  a 
debt  due  from  him ;  and  being  unable  to  pay  the  dama* 
ges  which  a  Jury  had    awarded  against  him^  had  gone 

(a)  7  Term  Rep.  53.  (c)  Ck>oke'8  Gas.  Prac.  G.  P.  59. 
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the  chairs  so  covered,  together  with  the  remaining  doth,  1826. 
had  been  returned  to  the  plaintiff;  that  the  defendant 
had  afterwards  seized  some  goods  of  the  plaintiff's,  among 
which  was  the  cloth  in  question,  without  a  legal  warrant,  . 
in  satisfaction  of  a  debt  due  from  the  plaintiff  to  the  de- 
fendant and  his  partner;  that  the  plaintiff  commenced  an 
action  of  trespass  against  the  defendant,  and  recovered  a 
verdict  against  him,  with  damages  to  the  amount  of  S002>/ 
that  the  present  action  was  brought  to  recover  damages 
fiir  the  conversion  of  this  cloth,  and  that  the  defendant 
was  willing  to  return  the  value  of  it,  he  having  sold  the 
greater  part  of  it  under  a  mistake*  The  learned  Serjeant 
eited  the  case  of  Pickering  v.  Trutte  (a),  in  which  the 
Court  stayed  the  proceedings  in  an  action  of  trespass  for 
seising  goods,  on  the  terms  of  the  defendant's  restoring 
the  goods,  or  paying  the  full  value  of  them,  with  the  costa^ 
of  the  action.  And,  in  Twieyy.  Clarke  (i),  which  was  an 
action  of  trover,  Mr.  Serjeant  Darnell  declared  he  had 
obtained  a  rule  to  bring  into. Court  two  fowls  in  one  term, 
and  in  the  next  term,  a  spare-rib  of  pojrk,  or  money  in 
lieu  thereof. 


CASEB  IN  TRINITY  TERM, 

to  priaon,  bom  whkh  he  had  been  discharged  undfer  the 
Inaolvent  Act  But,  as  the  defendant  has  dispMed  oif 
part  of  the  doth,  it  is  impoesible  to  say  what  its  value 

might  have  originally  been. 

.• 

The  Conrt  here  called  on  Mr.*  Serjeant  Taekfy  to  sop* 
port  his  rule. 

The  learned  Seijeant  relied  on  Arunuhn  v.  Austin  {a), 
where,  in  trover  brought  by  the  assignees  of  abaiikmpC, 
for  a  steam  engine,  &c.,  the  Court  of  King's  Bench  mnAe 
a  special  rule  for  staying  the  proceedings,  on  defireiy  to 
the  plaintiffs  of  a  part  of  the  goods  for  which  the  action 
was  brought,  and  payment  of  costs  up  to  that  time,  pro- 
vided the  plaintiffs  would  accept  thereof  in  discharge  of 
the  action;  or,  otherwise,  that  the  articles  delivered  should 
be  struck  out  of  the  declaration,  and  the  plaintiffs  be  sub- 
jert  to' costs,  unless  they  should  obtun  a  verdict  for  the 
jremainder  of  the  goods,  or  prove  a  'deterioration  of  the 
part  delivered  up. 

Lord  Chief  Justice  Best. — Such  an  application  as  the 
prttfeiit  does  not  appear  ever  to  have  been  made  before; 
and,  if  j$t  were  to  allow  it,  we  should,  in  effect,  convert 
the  officers  of  our  Conrt  into  a  Jury.  It  is  true,  that  in 
cases  where  justice  may  be  more  eflfeetually  done,  the 
Conrt  will  order  proceedings  to  be  stayed,  on  the  defend- 
ant's delivering  up  a  specific  thing,  for  the  recovery  of 
which  the  action  is  brought;  but  we  cannot  interfere  in 
a  case  like  the  present,  where  there  is  aii  uncertainty  either 
as  to  the  quantity  or  quality  of  the  property  demanded. 
The  defendant  does  not  ofier  to  deliver  up  the  cloth  in  the 
state  in  which  he  received  it;  it  would,  therefore,  be  ne- 
cessary to  refer  it  to  the  Prothonotary  to  ascertain  the 
value  of  that  part  which  had  been  sold ;  and  how  could 

f,o)  Tidd'8  Practice,  Vol.  I,  646,  9th  Edit. 
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he  poffiibly  do  it?  In  the  cases  referred  to»  die  vahie  of        18M. 
the  goods  was  admitted » or  does  not  appear  to  have  been  dis*  " 

{>uted.  In  Brunsdon  v.AusUn^  the  Court  only  ordered  part      v. 

of  the  goods  to  be  delivered  up,  provided  the  plaintiffs 
would  accept  of  them  in  discharge  of  the  action,  on  payment 
of  costs  up  to  the  time  of  delivery ;  but  the  Court  will  not 
interfere  where  the  goods  themselves  cannot  be  restored^ 
and  the  Prothonotary  must  invade  the  province '  of  the 
Jury«  in  order  to  ascertain  or  fix  their  value  :-^besides, 
the  doth  in  question  has  been  in  the  defendant's  hands  for 
a  considerable  time,  and  its  value  may  have  been  much 
deteriorated.       , 

Mr.  Justice  Park. — This  case  was  before  me  at  Cbaaa<- 
bers;  the  defendant  applied  for  time  to  plead,  on  the 
ground  that  he  was  about  to  make  the  present  implication 
to  the  Court-;  and  I  then  thought  it  could  not  avail  hinu 
The  case  ofBrunsdon  v.  Austin  has  no  bearing  on  the  pre- 
sent; the  rule,  as  laiJ  down  by  Mr.  T%dd{a),  and  which  ap- 
pears to  me  tp  be  the  true  one,  is,  that  where  trover  is 
brought  for  a  specific  chattel  of  an  ascertained  quantity  and 
quality t  and  unattended  with  any  circumstance  that  can 
enhance  the  damages  above  the  real  value,  the  Courts 
will  make  an  order  for  staying  the  proceedings,  upon  de- 
livering it  to  the  plaintiff,  and  payment  of  costs.  But  the 
present  case  by  no  means  comes  up  to  these  requisitions, 
as  the  defendant  has  disposed  of  part  of  the  cloth,  and  the 
part  remaining  may  have  been  deteriorated  in  value. 

The  rest  of  the  Court  concurring — 

Rule  discharged  with  costs  (£)•    ^ 

.(a)  Page  diSfDth  Edit.  goods,  on  the  defendant's  rettor- 

(6)  In  Knott  v.  Barker  (3  Anstr.  ing  iheuiy  or  the  value,  with  cost^, 

896),  the  Court  of  Exchequer  re-  where  it  would  not  end  the  suit, 

fused  to  stay  proceedings  in  an  and  the  value  of  the  goods  was  not 

action     of   trespass   for  seizing  admitted. 
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Tuesday,      Hatton  and  Another,  Ansignees  of  Moss,  a  Bankrupt,  0. 
^"^  ^'*-  Bbistow. 

It  u  •offident  if  Jll.R.  Serjeant  Wilder  applied  for  a  rule  nisi,  that  the 
debt,  made  by  defendant  might  be  discharged  out  of  custody  on  entering 
neL^flTbanjT  *  common  appearance,  on  the  ground  of  the  insufficiency 
rupt,  state  that  of  the  affidavit  to  hold  to  bail,  under  which  he  had  been 
indebted,  &c.^  arrested;  and  which  stated  that  'Hhe  defendant  was  in- 
^W"  m/**  debted  to  the  deponent  and  the  co-plaintiff,  as  assignees  of 
bankrupi,  tutd  Moss,  a  bankrupt,  for  goods  sold  and  delivered  by  Moss, 
weriiy  beUeocMs  before  he  became  bankrupt,  to  the  defendant,  and  at  his 
ihat^he  booS^r^  requcst,  as  appeared  by  the  books  of  the  bankrupt,  and 
are  in  the  depo-  ^^3  ti,^  deponent  verily  believed."    The  learned  Serjeant 

nent's  ponea*  *  .  . 

sion.  contended,  that  this  was  insufficient,  and  referred  to  Todd's 

Append  (a),  to  shew  that  the  affidavit  should  have  stated 
the  books  to  be  in  the  deponent's  possession;  but — 

Lord  Chief  Justice  Best  cited  the  case  of  Swayne  v. 
Crammond{a),  as  being  expressly  in  point. 

Rule  refused. 
(«)  Page  86,  s.  93, 9Ui  EdH*  (&)  4  Term  Re^  176. 


JtinT  Qti!  Paget  v.  Thompson. 

An  infiintde-  JMR.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  had 

ap'jJl^  b^lft-  obtained  a  rule,  calling  on  the  de&ndant  to  shew  cause 

Sort^oiSrod  ^^y  ^*®  appearance  by  attorney,  which  had  been  entered 

the  appearance  on  the  filacer's  book,  should  not  be  struck  out;  and  why, 

of  the  filacer's  if  the  defendant  should  appear  by  guardian,  his  plea 

it*^B  de^nd-^'  should  uot  be  made  conformable  thereto ;  and  why  the 

*°Ir"b^^*  r-'  ^^f®°^*^°*  should  not  pay  the  plaintiff  his  costs  occasioned 

dian,  his  plea 

should  be  made  conibrmable  thereto;  and  that  the  defendant  should  pay  the  plaintiff's  costs. 


J 
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by  the  defendant's  attorney  having  appeared  and  pleaded  l^^^* 
for  him,  knowing  him  to  be  an  infant ;  and  why  the  defend-  pao£t 
ant  should  not  be  obliged  to  accept  notice  for  trial,  for  the  v- 

TUOMFSON. 

Sittings  after  this  Term.  The  learned  Serjeant  founded 
his  motion  on  affidavits  that  the  defendant  was  an  infant; 
that  the  present  action  was  brought  against  him  for  crimi- 
nal conversation  with  the  plidntiff's  wife,  and  that  the  de« 
fimdant  had  appeared  by  attorney. 

Mr.  Serjeant  Cros9  now  shewed  cause;  and  relied  on 
the  case  of  Bird  v.  Pegg  (a),  where  judgment  of  nonsuit 
having  been  given  in  an  action  brought  against  an  infant, 
it  was  held  to  be  no  ground  of  error,  that  the  infant  had 
appeared  by  attorney;  and  Lord  Chief  Justice  Abbott 
said,  **  It  would  be  greatly  to  the  prejudice  of  the  infant, 
to  allow  the  plaintiff  below  to  avail  himself  of  the  infant*8 
appearing  by  attorney  as  a  ground  of  error." 

Lord  Chief  Justice  Best. — It  is  a  settled  rule  that  an 
infant  defendant  cannot  appear  and  defend  by  attorney ; 
if  he  does,  and  the  plaintiff  obtains  judgment  against  him, 
he  may  assign  his  appearance  by  attorney,  as  a  ground  of 
error.  It  appears  as  if  this  were  a  trick  on  the  part  of  the 
defendant's  attorney,  to  enable  the  defendant  to  take  ad- 
vantage of  the  objection  on  error ;  we  shall  therefore  make 
the  rule  absolute  with  costs,  and  leave  the  defendant  to  bia 
remedy  against  his  attorney,  whose  duty  it  was  to  have  in- 
quired into  the  age  of  his  client:  the  officers  of  the  Court 
must  pot  be  allowed  to  deceive  a  party  suing^  or  lead  him 
to  believe  that  the  defendant  is  an  adult  when  he  ought 
to  know  that  he  is  not  so. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 

((/)  5Barn.  &  Ald.418. 
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June*ml  Snow  and  Others  v.  Sadler. 

A  party  taking    J.  HIS  was  an  action  of  trover,  for  the  conreraion  of  a 

UjmJt^t    SO/.  Bank  of  England  note. 

bet  from  a  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Gmld^ 

stranger  on  a  ' 

lace-conne,  is  haU,  at  the  Sittings  after  the  last  Term,  it  appeared,  that 
use  the  same  the  plaintiffs  were  bankers  in  the  Strand,  and  that  the  de* 
iroSd bcrequi-  ^^'^^^"t  was  a  horse-dcaler,  residing  at  Oxford:  that,  in 
site  If  the  note  September,  1824,  the  note  in  question,  with  two  others, 
a  tradesman.       had  been  Stolen  from  the  plaintiffs'  porter;  that  they  duly 

advertised  their  loss ;  and  ultimately  traced  the  not6  in 
question  to  the  posse3sion  of  the  defendant.  According 
to  the  evidence  of  one  witness,  (a  clerk  to  the  plaintifis'  at* 
torney),  the  defendant,  on  being  applied  to,  had  stated, 
that  ''  he  had  received  the  note  from  a  stranger  at  Dat^ 
caster  races,  in  payment  for  bets  won,  or  in  change  out  of 
payment  of  bets  lost.**  Another  witness,  to  whom  the  de- 
fendant had  paid  over  the  note,  said,  that  he  told  him  that 
he  received  the  note  in  question  either  from  his  bankers 
at  Oxford,  or  at  Doncaster  races.  No  person  was  called 
to  prove  payment  of  the  note  by  the  bankers  at  Oxford, 

The  Lord  Chief  Justice  directed  the  Jury  to  find  for 
the  defendant  if  they  believed  the  last  witness,  as  the  de« 
fendant  might  have  received  the  note  from  his  bankers ; 
if  not,  it  was  for  them  to  decide  whether  the  defendant 
had  used  a  sufficient  degree  of  caution  in  taking  the  note 
at  Doncaster;  and  he  said  that  a  SO/,  note  would  not 
require  the  same  degree  of  caution  in  a  party  taking  it, 
as  one  of  a  larger  amount. 

The  Jury  found  a  verdict  for  the  plaintiffs. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  db* 
tained  a  rule  nisi,  that  this  verdict  might  be  set  ftside  and 
a  new  trial  granted. 
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Mr.  Serjeant  Bosanquet  now  shewed  cause.^— The  plains  1826. 
tiffs  are  entitled  to  retain  their  verdict^  as  the  defendant 
did  not  use  sufficient  oaution  in  taking  the  note  in  ques-! 
tion.  In  Gitl  v.  Cubitt  {a),  it  was  held,  .that  the  Jury 
were  properly  directed  to  take  into  their  consideratifMi« 
whether  the  plaintiff  had  taken  the  bill  of  exchange  (on 
which,  the  action  was  brought)  under  circumstances  which 
ovgbt  to  have  excited  the  suspicion  of  a  prudent  and  care* 
fill  man ;  and  they  having  found  for  the  defendant^  the 
Coui t  refused  to  disturb  the  verdict.  The  Jury  in  this 
case  have,  by  their  verdict,  decided  that  the  defendant 
^juid  not  exercised  sufficient  caution  in  taking  the  nqte :  be. 
received  it,  according  to  the  evidence  of  one  of  the  wit- 
nesses^ either. from  bis  bankers  at  Oxford,  or  from  a  stran- 
ger at  Doj»dctster  races — if  from  the  former,  further  evi- 
deace  should  have  been  given  of  that  fact — if  from  th^ 
Ifitter,  which  was  corroborated  by  the  testimony  of  another 
wj^ess,  i,t  is  clear,  that  the  defendant  had  not  proceeded 
with  .^ue  caution;  he  should  have  made  some  inquiries 
before  he.|book#  from  a  perfect  stranger,  on  a  race-course^ 
a  ^te  wh^cjli  might  have  been  obtained  by  fraud,  theft,  or 
finding*  In  Gilly,  Cubitt,  Lord  Chief  Justice  Abbott,  af- 
ter oop^men^i^g  upon  Lord  Kenyans  judgment  in  Lawson 
v«.  JVetston  (6),  observed,  "  if  it  is  to  be  laid  down  as  the  law 
of  th^.  Ifbnd,  that  a  person  may  take  a  security  of  this  kind 
from  a  xnan  of  whom  he  knows  nothing,  and  of  whom  he 
n^akes  no  inquiry  at  all,  it  i^ppears  to  me,  that  such  a  de^ 
cision  would  be  more  injurious  to  commerce  than  cofive- 
nient  to  it,  by  reason  of  the  encouragement  it  would  af- 
ford to  the  purloining,  stealing,  and  defrauding  persons 
of  securities  of  this  sort,"  A  race-course  is  a  mart  where 
stolen  or  lost  notes  may  be  readily  disposed  of;  and,  if 
this  verdict  were  disturbed,  it  would  tend  to  facilitate  the 
passiiig  away  or  circulating  Bank  of  England  or  other 

(a)  3  Bam.  &  Cress.  4G6 ;  S.  C.  5  Dow.  &  Ryl.  324.     (h)  4  Esp.  Rep. 56. 
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1826.  notes  which  have  been  lost  or  stoloi.  It  may  be  said,  that 
the  present  if  ansactioii  occurred  in  the  hurry  and  bus- 
tle of  Imsiness;  but  that  can  be  no  excuse  for  want  of 
proper  caution.  The  defendant  was  a  horse-dealer;  no 
doubt  in  the  habit  of  attending  at  races ;  and  most  per- 
sons, who  do  so,  keep  books  containbg  accmrate  accounts 
of  their  bets,  as  well  as  the  names  and  addresses  of  the 
persons  with  whom  they  bet;  and  a  pmdent  man  would 
certainly  hare  entered  a  transaction  of  this  nature  in 
his  betting-book ;  or,  at  least,  he  would  have  used  more 
precaution  than  was  shewn  by  the  defendant  on  this  oc- 
casion. The  question,  whether  he  had  used  due  caption 
in  taking  the  note,  was  most  properly  left  to  the  Jury.  A 
person  who  bets  on  a  horse-race,  ought  not  to  be  piotected 
more  than  a  mercantile  person,  or  a  tradesman  in  his  shop; 
and  if  they  took  a  note,  or  bill  of  the  amount  of  tiie  note  in 
question,  from  a  stranger,  without  making  any  inquiries,  they 
would  be  liable  to  the  consequences*  Independently  of  this, 
a  note  should  be  received  bond  fide ^  and  for  good  consi- 
deration; but  securities  given  for  bets  at  a  horse-race  are 
not  founded  on  a  good  consideration;  for  although,  by  Ae 
statute  13  Geo.  2,  c.  19,  (explained  and  amended  by  18 
Geo.  2,  c.  S4)y  horse-races  are  legalized  under  certain  re- 
strictions, yety  by' the  statute  9  Atm.  c.  14,  s.  I, ''  aD  fio/er, 
bQls,  &c.y  or  other  securities ,  given  by  any  person,  where 
the  whole  or  any  part  of  the  consideration  of  such  securi- 
ties shall  be  for  money,  &c.,  won  by  gaming  or  playing  at 
cards,  &c.,  or  other  game,  or  by  betting  on  the  sides  of 
such  as  game  at  any  of  the  aforesaid  games,  &c.,  shaU  be 
void ; "  and  in  Blaxton  v.  Pye  {a)  it  was  held,  that  wagers 
on  horse-races  are  within  this  statute  (6).  The  note  in 
question,  therefore,  was  clearly  received  for  a  bad  const- 

(a)  2  Wils.  309.  leyy  2  Str.  1 159.    CUtyUm  v.  Jem- 

{b)  See  also  Goodbum  v.  Afar-      nings,  2  Sir  W.  BL  706. 
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deration,  and  the  defendant  cannot  be  entitled  to  retain  ^^ 
iras  against  the  plaintiffs,  the  legal  right  of  property  being  g^^^ 
in  them. 


Mr.  Serjeant  Wildes  in  support  of  his  rule. — The  prin- 
cipal, if  not  the  only  question  is,  whether  the  defendant 
exercised  a  due  degree  of  caution  in  receiving  the  note; 
and,  taking  all  the  facts  of  the  case  into  consideration, 
there  is  no  reason  for  saying  that  he  did  not.    In  the  hur- 
ry and  bustle  at  a  race-course,  it  is  impossiUe  that  the  num- 
bers or  particulars  of  notes,  or  the  names  and  addresses  of 
partieS|frequently  strangers,  from  whom  they  are  received, 
should  be  accurately  taken.    GiUv.  Cubiit  was  the  case  of 
a  bill-broker  discounting  a  bill  of  exchange  for  a  stranger, 
which  is  altogether  distinguishable  from  the  present — for 
a  Bank  of  England  note  is  equivalent  to  the  current  coin 
of  the  realm;  whereas  a  bill  of  exchange  is  only  a  security 
for  the  payment  of  money  by  an  individual,  on  the  faith  of 
whose  credit  alone  the  party  is  induced  to  discount  the 
bill.    The  case  of  a  tradesman  has  no  bearing  on  the  pre- 
sent; for  a  man  behind  his  counter  has  leisure,  as  well  as 
opportunity,  to  make  inquiries,  which  a  person  who  bets 
on  a  race-course  cannot  possibly  have.    The  place  or 
circumstances  under  which  the  note  in  question  was  taken, 
should  have  no  influence  on  the  Court,  unless  it  were 
shewn  that  due  caution  was  not  used  on  the  occasion.    It 
is  not  usual  to  take  down  the  addresses  of  parties  in 
betting  books  at  a  horse-race,  as  those  books  are  mere- 
ly kept  for  the  private  satisfaction  of  parties,  in  order  to 
assist  them  in  the  complicated  state  of  accounts  arising 
from  such  transactions.     The  usual  course  adopted  on 
all  such  occasions,  whether  applying  to  a  tradesman  in  his 
shop,  or  a  person  who  bets  on  a  race-ground,  is  the  best 
criterion  that  can  be  adopted;  and  it  would  be  absurd 
to  expect  the  same  degree  of  caution  from  a  tradesman 
at  a  fair,  as  he  might  reasonably  be  supposed  to  exer- 

VOL.  XI.  L  L 
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cise  in  bis  own  shop.  Here,  there  is  no  n^igenbe  oir 
blame  to  be  attached  to  the  defendant,  nor  can  any  fnala 
fides  be  imputed  to  him;  his  account  of  how  he  came  by 
the  note  was  an  honest  one,  and  remains  unimpeached.  The 
statute  of  Anne  is  altogether  inapplicable,  as  it  speaks  only 
of  notez  and  other  such  securities ;  and  a  Bank  of  England 
note  is  not  in  the  nature  of  a  security  for  payment  of 
money,  but  is,  in  fact,  the  thing  by  which  a  payment  is 
made,  as  it  is  equivalent  to  money.  The  defendant,  there- 
fore, is  entitled  to  retain  the  note,  or  at  all  events,  the 
question  ought  to  be  submitted  to  another  Jury. 

The  Court  granted  a  new  trial  on  payment  of  costs  by 
the  defendant,  on  the  terms  of  his  taking  short  notice  of 
trial  at  the  adjourned  Sittings  after  this  term,  and  bring- 
ing the  amount  of  the  note  into  Court* 

Rule  absolute. 


Friday, 
June  9M. 


The  sUtute  24 
Geo,  2,  c.  18, 
8.  1,  whereby 
the  Judge,  bj 
certifying  that 
the  cause  wa» 
•  proper  one  to^ 
be  tried  by  a 
special  Jury, 
may  relieye  the 
party  applying 
for  such  special 
Jury  from  the 
expenses,  does 
not  extend  to  a 
case  where  the 
record  is  with- 
drawn. 


Clements  v.  George. 
Same  v.  Same. 

JtJ[R.  Serjeant  Wilde,  applied  for  a  rule  nisi,  that  the 
Prothonotary  might  review  his  taxation  in  these  actions, 
which  were  brought  against  the  defendant,  an  underwrit- 
er, on  two  several  policies  of  insurance.  A  special  Jury 
had  been  appointed  at  the  instance  of  the  defendant  in 
both  causes,  and  a  verdict  having  been  found  for  him  on 
the  first,  the  plaintiff  withdrew  the  record  in  the  second, 
and  the  defendant's  attorney  paid  the  Jury  for  their  at- 
tendance on  both.  The  Prothonotary,  on  taxation,  refus- 
ed to  allow  the  sum  paid  to  the  Jury  on  the  second  cause, 
as  the  Judge  had  not  certified  that  it  was  a  proper  cause 
to  be  tried  by  a  special  Jury.  The  learned  Serjeant  sub- 
mitted, that  as  this  cause  was  not  tried,  through  the  act 
of  the  plaintiff,  the  defendant  was  clearly  entitled  to  the 
costs  of  the  special  Jury. 
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Lord  Chief  Justice  Best.— The  statute  24  Geo.  2,  c. 
18,  8.  1^  is  imperative  on  this  point;  it  is  thereby  enacted, 
that  "  the  party  who  shall  apply  for  a  special  Jury,  shall 
not  only  bear  and  pay  the  fees  for  the  striking  of  such  Ju- 
ry, but  shall  also  pay  and  discharge  all  the  expenses  oc- 
casioned by  the  trial  of  the  cause  by  such  special  Jury; 
and  shall  not  have  any  further  or  other  allowance  for  the 
same,  upon  taxation  of  costs,  than  such  party  would  have 
been  entitled  to,  in  case  the  cause  had  been  tried  by  a  com- 
mon Jury,  unless  the  Judge  before  whom  the  cause  is  tried, 
shall,  immediately  qflerthe  trial,  certify  in  open  Court,  un- 
der his  hand,  upon  the  back  of  the  record,  that  the  same 
was  a  cause  proper  to  be  tried  by  a  special  Jury."  With- 
out a  certificate,  the  expenses  must  be  paid  by  the  party 
applying  for  the  special  Jury;  and  without  a  trial  there 
can  be  no  certificate. 

Rule  refused. 


1826. 


Clbmbmtb 
Gborob. 


Selby  and  Another  f  •  Eden. 

Tills  was  an  action  of  assumpsit,  by  the  plaintiffs,  as 
indorsees  of  a  bill  of  exchange,^  against  the  defendant, 
as  acceptor. 

The  first  count  of  the  declaration  stated,  that  one  Na- 
ihaniel  Atcheson,  on  the  SOth  October,  1 8S5,  drew  a  cer- 
tain bill  of  exchanger  and  directed  the  same  to  the  de- 
fendant by  the  name  and  addition  of  Ralph  Eden^  Esq., 
Hampstead  Lodge,  Newbury;  and  thereby  required  the 
defendant,  three  months  after  date,  to  pay  to  the  order  of 
him  the  said  Nathaniel  Atcheson,  in  London,  the  sum  of 
408/.  16s*;  which  said  bill  of  exchange  the  defendant  af- 
terwards, to  wit,  on  &c.,  at  London  aforesaid,  accepted, 
according  to  the  usage  and  custom  of  merchants.  The 
plaintiffs  then  averred  an  indorsement  by  Atcheson  to 
them,  and  notice  of  such  indorsement  to  the  defendant; 

L  l2 


Saturday^ 
June  \Oth, 

Ifa  bill  of  ex- 
change be 
drawn  payable 
at  a  particukur 
place,  and  a 
party  accept  it^ 
trithout  stating- 
that  he  accepts 
it  there,  and  not 
ehewhere,  ac- 
cording to  the 
terms  of  the 
statute  1  &  2 
Geo,  4,  c  78,  s. 
1  i-^Heid,  that 
this  must  be 
taken  as  a  gene- 
ral acceptance, 
and  no  aver- 
ment of  present- 
ment for  pay- 
ment at  that 
place  is  neces- 
sary. 
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by  reason  of  which  said  premises,  and  according  to  the 
said  usage  and  custom  of  merchant^i,  the  defendant  be- 
came liable  to  pay  to  the  plaintiffs  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified,  according  to  the  tenor 
and  effect  of  the  said  bill  of  exchange,  and  of  his  said 
acceptance  thereof.  To  this  were  added  the  common  mo* 
ney  counts,  and  the  defendant  pleaded  the  general  issue* 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuUMaU, 
at  the  Sittings  in  the  last  Term,  it  was  objected,  on  be- 
half  of  the  defendant,  that,  as  the  bill  was  drawn  payable 
to  the  drawer's  order  in  London,  there  should  have  been 
an  averment  and  proof  of  presentment  for  payment 
there«  His  Lordship,  howerer,  overruled  the  objection, 
and  the  plaintiffi  obtained  a  verdict  for  the  amount  of  the 
bHU 


Mr.  Serjeant  Bosanquet,  in  the  course  of  the  same 
term,  obtained  a  rule  nisi,  that  the  judgment  on  the  ver- 
dict might  be  arrested,  and  he  renewed  the  objection 
raised  at  the  trial,  and  contended,  that  the  case  did  not 
fall  within  the  provisions  of  the  late  statute  I  &2  Geo*  4,  e. 
78  (a),  which. only  related  to  the  regulation  of  accfpian* 
^es  of  ^^ills  payable  at,  particular  places,  and  did  not  in  the 
lepist  refer  to  th^  place  of  payment  mentioned  by  the 
i^Qwer  in  the  body  of  the  bill;  consequently^  as  the  draw- 
er .  here  h^d  made  the   bill   payable  in  London,   there 


(a)  By  the  first  section  of  wfaich 
it  is  eaaoted^'^  That  from  and 
after  the  Ist  day  of  Augmt,  then 
next  ensuing  (1821),  if  any  person 
thdU  accept  a  bill  of  exchange, 
payable  at  the  house  of  a  bank- 
er* '  or  «tAer  plnet,  without  fur- 
ther ,e4;pre88ion  in  his  accept* 
ancCt  such  acceptance  shall  be 
deemed  and  taken  to  be,  to  all 
intents  and  purposes,  a  general 
acceptance  of  such  bill;  but,  if 
the  acceptor  shall,  in  his  accept- 


ance, express  that  he  accepts  the 
bill,  payable  at  a  banker's  hoas^ 
er  other  place  only,  aid  n^t 
otherwise  or  eUewherey  such  ac- 
ceptance shall  be  deemed  and 
taken  to  be,  to  all  iatenis  and 
purposes,  a  qualified  acci^ptaaoe 
of  such  bill,  and  the  acceptor 
shall  not  be  liable  to  pay  the  said 
bill,  except  in  default  oFpoymciit, 
whea  such  payment!.  diall>  hare 
been  first  duly  demanded  at  such 
banker's  house,  or  other  place.** 
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sliouhl  have  been  an  averment  of  a  presentment  there,  ^886. 
or  an  excuse  for  die  non-presentment;  but,  there  was 
neither.  It  was^  in  fact,  a  general  acceptance  of  a  bHl 
drawn  payable  in  London;  and,  as  the  statute  did  not 
make  any  alteration  in  the  efiect  of  general  accept- 
ances, this  must  be  considered  as  though  it  were  a  bill 
drawn  and  accepted  previously  to  the  passing  of  that  sta* 
tute;  and,  before  the  statute,  if  a  bill  had  been  drawn 
payable  in  London^  a  presentment  to  the  acceptor  there 
would  certainly  have  been  considered  to  be  a  condition 
precedent  to  any  claim  of  the  holder  against  him ;  or,  at 
all  events,  an  excuse  must  have  been  shewn  why  such 
presentment  had  not  been  made,  as,  for  instance,  that  due 
diligence  had  been  used  to  find  the  acceptor's  place  of 
business,  but  without  success.  In  Butterworth  v.  Lord  Le 
Despencer  (a),  where  the  declaration  against  the  maker  of  a 
promissory  note,  payable  at  a  particular  place,  averred  a 
presentment  at  that  place,  and  that  the  defendant,  although 
often  requested  so  to  do,  had  hitherto  refused,  and  still 
did  refuse  to  pay;  it  was  held  well  upon  demurrer,  and 
that  a  refusal  at  the  particular  place  need  not  be  averred, 
on  the  ground^  that  the  presentment  of  the  note  at  the 
place  mentioned  was  a  request  there  to  pay  the  ndte;  and 
that  the  non-payment  at  the  place  was  a  refusal  of  it.  In 
that  case,  however,  there  was  an  averment  of  presentment 
at  the  particular  place;  but  here,  there  was  no  allegadon  of 
a-presentment  in  London^  which  was  absolutely  neceasary, 
before  the  plaintifia  could  be  entitled  to  recover  against 
the  defendant  as  the  acceptor. 

Mr.  Serjeant  Wilde  afterwards  shewed  cause,  and  sub« 
mitted,  that  enough  appeared  on  the  face  of  the  dedara* 
(ion  to  render  the  acceptor  liable,  and  that  it  was  not  ne- 
cessary to  aver  a  presentment  to  him  in  London,  being  the 
place  mentioned  by  the  drawer  in  the  body  of  the  bill.  The 

(a)  3  Mau.  &  Selw.  150. 
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1826.  object  of  the  statute  1  &  S  Geo.  4,  c.  78  would  be  entirely 
defeated,  if  language  used  by  the  drawer,  making  a  bill 
payable  at  a  particular  place,  were  not  as  much  within  the 

Edbn.  operation  of  the  act,  as  language  used  by  the  acceptor  for 
the  same  purpose.  It  is  quite  sufficient  to  state,  that  the 
bill  was  accepted  by  the  defendant,  by  means  whereof  he 
became  liable  to  pay  the  amount,  for,  generally  speaking, 
a  presentment  for  payment  is  not  necessary  to  be  avened 
in  an  action  against  the  acceptor,  except  where  a  bill 
is  expressly  made  payable  at  a  particular  place,  as  in 
Rawev*  Young  {a).  Besides,  independently  of  the  statute, 
it  is  not  necessary  for  the  holder,  as  against  the  acceptor, 
to  present  a  bill  on  the  day  it  becomes  due,  as  the  latter 
is  always  liable.  In  Turner  ▼.  Hayden  (6),  where  the 
holder  of  a  bill  of  exchange,  accepted  payable  at  a  bank* 
er's,  but  not  made  payable  there  only,  did  not  present 
it  for  payment,  and  the  banker  about  three  weeks  after- 
wards failed,  baring  had  in  his  hands,  during  all  Aat 
time,  a  balance  in  fayour  of  the  acceptor,  exceeding  the 
amount  of  the  bill;  it  was  held,  that  the  latter  was  not 
discharged  by  the  omission  to  present  the  bill  for  pay- 
ment, the  acceptance  being  in  law  a  general  acceptance* 
Here,  the  defendant,  by  his  acceptance,  undertook  to  pay 
in  London^  the  bill  being  made  payable  there  by  the  drawer; 
it  must  therefore  be  inferred,  that  he  was  requested  to 
pay  there,  for  the  action  itself  is  a  sufficient  demand;  and 
the  holder  is  not  limited  to  the  place  in  making  it.  In 
JtoUe's  Abridgment  (c),  and  Comyns^s  Digest  (d),  it  is 
said:  "  If  a  condition  be  to  do  an  act  at  such  a  place  upon 
request,  the  request  may  be  in  any  place/*  So,  in  this 
case,  it  was  not  necessary  for  the  plaintiffi  to  shew  a  re- 
quest on  the  defendant  in  London;  if  the  request  were 
made  in  Middlesex^  it  would  be  sufficient.     If  a  person 


(a)  2  Brod.  &  Bing.  165.  N.  5, 1.  20. 

(6)4  Barn.  &  Cress.  1.  {d)  Vol.  3,  p.  104,  til.  Com^ 

(f)  Vol.  1,  p.  443,  tit.  Condition,     (ion,  Q,  9. 
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accept  a  bill  drawn  on  him  in  terms  similar  to  the  presentj        1826. 
he  eannot  afterwards  require  a  further  designation  of  the 
place  where  demand  of  payment  may  be  made;  for,  in 
Muffard  y»  Walcot  (a).  Lord  Chief  Justice  HoU  said : — 
**  There  must  be  such  an  acceptance  as  will  bind  the  ac- 
ceptor^  and  that  is  sufficient.    As,  if  a  bill  of  exchange  be 
payable  at  London,  and  the  person  upon  whom  it  is  drawn 
accepts  it,  but  names  no  house  where  he  will  pay  it,  the 
party  that  has  the  bill  is  not  bound  to  be  satisfied  with 
this  acceptance;  but  nevertheless,  if  he  will  be  content 
with  it,  it  will  bind  the  acceptor,"    Besides  here,  a  re- 
quest to  pay  the  plaintiffs .  according  to  the  terms  of  the 
defendant's  acceptance,  must  be  taken  as  proved  after 
yerdict.     In  Htifffam  v.   EUis,  (in  error)  (i),  an   aver- 
ment  that  a  bill  accepted  payable  at  a  banker's  was,  when 
due,  presented  at  the  banker's  for  payment,  according  to 
the  tenor  and  effect  of  the  bill,  and  of  the  acceptor's  ac- 
ceptance thereof,  and  that  as  well  the  banker  as  the  ac- 
ceptor refused  payment,  was  held  to  be  supported  after 
judgment,  on  a  sham  plea;  and  it  was  also  held,  that  it 
should  be  intended,  that  the  bill  was  presented  for  pay- 
ment to  the  acceptor  himself  at  the  house  of  those  per- 
sons; for  that  evidence  of  those  facts  would  be  admissible 
under  such  an  allegation,  and  not  repugnant  to  it*  There- 
fore, whether  consid^ing  this  case  to  come  within  th^ 
operation  of  the  statute  1  &  S  Geo.  4,  or  not,  there  is  no 
ground  to  arrest  the  judgment. 

Mr.  Serjeant  Bosanquei,  in  support  of  his  rule,  sub- 
mitted that  the  plaintifls  must  allege  a  presentment  for 
payment  to  the  acceptor,  at  the  place  where  the  bill  was 
expressly  made  payable  by  the  drawer  in  the  body  of  the 
bill ;  for  such  a  bill,  so  framed,  could  not  be  said  to  be  payable 


(a)  1  LcL  Rayiii.674;  &  C.  1  (A)  3  Taunt.  415. 

Salk.  129,12Mod.4iO. 
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18^.  geMiaHy,  but  only  within  a  paitieulsr  disOriet.  Altiioagb 
it  may  be  atated  aaa  general  rule,  that,  aaagaiwtthe  aeoep- 
tor  of  a  bill,  a  presentment  for  payment  may  be  presumed'; 
yet,  in  Bayley  on  BUU  (a),  it  is  stated,  that  *'  if  a  biD  or 
note  is  made  payable  at  a  particular  house^  that  house  is 
the  proper  place  at  which  to  make  the  presentment,  whe- 
ther such  house  be  mentioned  in  the  body  of  the  InD  or 
note,  or  in  a  marginal  note  only,  or  in  the  aeeeptance 
only.  And  if  such  house  be  meniianed  in  ike  body 
of  a  noie^  a  presentment  there  is  necessary  even  to 
charge  the  maker/'  And  the  cases  of  Smnderwan  ▼• 
BoUfei  {b)t  Diekkuon  v.  Bome%  (c),  and  Howe  ▼•  Bowes  (d), 
are  cited  in  support  of  the  latter  part  of  the  above  posi- 
tion, which  w91  equally  apply  to  the  case  of  an  aeceptor 
of  a  bill  of  exchange*  In  Rowc  ▼.  Yoaii^  (e),  it  was  de- 
cided, that,  in  an  action  by  the  indorsee  against  the  ae* 
cepter,  vAkete  the  bill  was  directed  to  the  defendant  at  Tor 
Point,  Deoon,  and  the  declaration  alleged  that  he  accepted 
it  payable  at  a  banker's  in  London,  and  the  plaintiff  had 
judgment,  on  error,  aki  obyeetion  was  taken,  that  theve 
wat  no  averment  of  prescsitment  for  payment  at  the  basik^ 
er%;  aiid  the  House  of  Lords  held  the  objection  filial, 
and  thfif  judgment  for  the  plaintiff  belew  was  reversed ; 
and'  Lord  EUon  there  said  (f): — ^''If  you  go  back  to 
prinoiple,  loid  admit  that  a  man  may  give  a  qualified  ac- 
cepcinoe,  the  question  is,  whether  this  id  a  qoaiified 
acceptance^  aye  or  not  If  it  be  a  qi^ifled  acceptance — 
If  it  be  an  acceptance  where  the  contract  of  the  party  is 
to  pay  at  the  banker's, — then  I  state  it  to  be  in  pleading 
setded  matter,  that  you  must  declare  accordiiq;  to  the 
coMntot,  and  that  you  must  aver  all  that  the  nature  of  diat 
conti'Hct  makes  necessary.    If  that  be  so,  if  it  be  a  special 

(u)  Page  1 1'iS,  Uh  edit.  6  Taunt.  30. 

(6)  14  East,  500.  (e)  2  Brod.  &  Bing.  165. 

(c)  1 6  East,  110.  if)  Page  1 76. 

{d)  16  East,  112;  S.  C.  io  Error, 
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contract,  and  if  it  be  necessary  for  you  to  aver  all  which  the  1^^' 
contract  containsi  how  can  it  be  said  that  it  is  not  to  be 
shewn  in  the  nature  of  the .  demand,  but  that  it  must  be 
left  to  be  shewn  in  the  defence?  It  appears  to  me  that 
this  position  cannot  be  maintained.**  And  Lord  Bedes- 
dak,  in  the  same  case  observed  (a) — "  If  the  words  which 
have  been  added  to  this. acceptance  be  construed  as  hav« 
ing  no  operation  in  favour  of  the  acceptor,  how  came  they 
to  have  any  operation  whatever  in  favour  of  other  parties? 
If  there  be  not  a  condition  annexed  to  the  acceptance, 
how  can  it  be  granted,  that  the  holder  of  the  bill  must,  in 
order  to  entitle  him  to  make  a  demand,  either  against  the 
drawer  or  against  the  indorser,  shew  the  bill  to  the  bank- 
ers? But  it  is  said,  that  this  should  be  shewn  in  the  plea. 
The  majority  of  the  Judges  have  been  of  opinion,  that  it  is  a 
qualification  of  the  acceptance,  but  that  the  party  is  to 
take  advantage  of  it  in  pleading.  But,  in  order  to  do  that, 
he  is  obliged  to  bring  the  money  into  Court,  that  is  to 
say,  he  is  to  do  the  very  thing  which  (in  the  case  of  an 
acceptance  in  India,  for  instance),  he  ought  not  to  be 
obliiged  to  do ;  for,  in  that  case,  the  acceptor  must  bring 
the  mon^  from  India,  to  be  enabled  to  bring  the  money 
into  Court.  Upon  these  grounds,  it  appears  to  me,  that  it 
is  infinitely  better,  to  hold,  that  these  words  do  amount  to 
a  quaBfieation  of  the  acceptance,  imposing  a  precedent 
condilaon,  which  must  be  shewn  upon  the  record,  for 
the  purpose  of  setting  forth  truly  the  acceptance,  andj 
that  being  set  forth,  it  appears  to  me,  that  the  party  is 
bound  to  prove  that  which  he  has  averred  in  the  declara- 
tion, which  goes  to  shew,  that  the  party  taking  such 
acceptance .  has  complied  with  the  condition  entered 
into  between  him  and  the  acceptor.*'  In  that  case,  the 
want  of  averment  of  presentment  was  not  cured  by  ver- 
dict; and,  in  Rushton  v.  Agnail  (6),  in  an  action  against 

(fl)  Page  179.  .  (A)  2  Doug.  679. 
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1826.        the  indoraer  of  a  bill  of  exchange,  where  the 

SEX.BT        ^^^  alleged  a  demand,  and  refusal  by  the  acceptor,  on  the 

^-  day  the  bill  became  due,  it  was  held  to  be  error  and  not 

Bdbn. 

cured  by  verdict*  As,  therefore,  the  statute  1  &  8  Geo.  4, 
applies  to  acceptances  only,  and  as  the  acceptance  in  ques- 
tion cannot  be  considered  a  general  acceptance,  we  must 
revert  to  the  established  and  recognized  principle,  by 
which  a  presentment  for  payment  to  the  acceptor  in  Inm' 
don  shoidd  have  been  averred  in  the  declaration,  the  bill 
having  been  made  payable  there,  by  the  express  terms  in 
which  it  was  drawn. 

Cur.  adv.  tmU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court.  After  reading  the  first  count  of  the  de- 
claration, his  Lordship  proceeded — It  is  unnecessary  for  us 
to  consider  whether,  independently  of  the  late  statute  of 
1  &  S  Geo.  4,  c.  78,  it  was  necessary  for  the  declaration 
to  contain  an  averment  of  presentment  for  payment  to  the 
aoceptor  in  London^  or  an  excuse  for  not  presenting  it 
there;  as  we  are  unanimously  of  opinion  that  the  defect 
or  omission  is  cured  by  the  statute  in  question.  It  is  true, 
that  the  preamble  does  not  relate  to  such  a  transaction 
as  the  present,  as  it  is  confined  to  the  regulation  of 
mere  acceptances  of  bills;  but,  if  the  whole  of  the  sta* 
tute  is  looked  at,  there  can  be  no  doubt  but  that  ^ 
present  bill  is  brought  within  the  pale  of  the  actj  which, 
being  a  remedial  statute,  should  receive  a  large  con- 
struction; the  words  of  the  enacting  clause  are — ^'If 
any  person  shall  accept  a  bill  of  exchange,  payable  at 
the  house  of  a  banker,  or  other  place,  without  further 
expression  in  his  acceptance,  such  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  pur* 
poses,  a  general  acceptance  of  such  bill.'*  Although, 
therefore,  if  we  were  to  look  at  the  preamble  only,  we 
might  say,  that  the  legislature  intended  to  limit  the  effect 
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of  the  statute  to  cases  where  the  terms  of  the  contract  were         1826. 
contained  in  the  acceptance  of  the  bill;  yet»  we  are  not      ^"*^ 
bound  by  the  preamblei  but  must  look  to  the  enacting  «. 

cUuse,  which  seems  to  us  to  extend  the  effect  of  the 
preamble,  and  to  embrace  every  transaction,  where  a 
bill  is  made  payable  at  a  particular  place;  the  words 
are — **  If  a  person  shall  accept  a  biUi  payable  at  a  bank* 
er's  or  other  place,"*  that  is  to  say,  if  a  party  has  con- 
tracted that  a  bill  should  be  paid  at  any  particular  place, 
whether  the  contract  is  so  made  b]r  the  acceptor  when  he 
accepts  the  bill,  or  the  drawer  when  he  makes  it,  it  is  to 
be  considered  as  a  mere  general  acceptance,  unless  cer- 
tain words  contained  in  the  statute  are  added  to  the  terms  of 
the  contract  I  thought  at  first  that  the  statute  required  a 
different  construction,  but  I  have  since  changed  my  opin- 
ion, and  think,  that  if  a  bill  be  drawn  payable  in  London, 
and  the  party  accepts  it  as  drawn,  it  must  be  taken  as  a 
general  acceptance,  unless  the  acceptor  himself  avows,  that 
he  intends  to  confine  his  liability  within  the  city  of  London^ 
by  stating,  in  the  terms  of  the  statute,  that  he  accepts  the 
bill,  payable  in  London,  **  and  not  elsewhere.^    The  de- 
fendant has  not  done  this,  nor  negatived  his  liability  to 
pay  generally.      We  are  therefore  of  opinion,  that  this 
acceptance  must  be  considered  as  a  general  acceptance; 
and  that  an  averment  of  presentment  to  the  acceptor  for 
payment  in  London  was  not  necessary. 

Rule  discharged  (a). 

(a)  The  same  point  was  deter-     Bench,  ia  FajfU  v.  BM,  6  Bam. 
mined  in  the   Court   of  ICii^r     &  Cress.  531. 
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June  ufL  F^ii^LiE  and  Others  v.  Herring,  GrahaHi  and  Powlbs. 

The  defendant!  £  jfjjg  \^^^  ^^  action  of  assumpsit.    The  deckration  con- 
tent an  agent  ' 

to  Mexico,  to  tained  two  special  counts.     The  first  was  upon  a  bill  of 

parcbue  inter*  ,                                  •        •         • 

ettsinminea,  exchange,  drawn  by   one   Richard  Exter^  in   Mexico^ 

were'^ron  ^^^^  ^Ist  January,  1825,  upon,  and  accepted  by  the  de- 

5*?*^^^'***  fendants.     The  second  count  was  upon  a  promissory  note, 

carry  on  the  Signed  by  the  defendants  by  means  q(  Richard  Exier, 

which  were  pro-  their  agent.  The  declaration  also  contained  the  usual 
wS.1«w'l,.'noney  counts, 

lub-agent  on  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guilds 

the  dffendantii 

and  with  their  hotlf   at    the  sittings  after  the  last  term,  a  verdict  was 

consent'^ Be-  fo^nd  for  the   plaintiffs^  subject  to  the  opinion  of  the 

fore  the  bills  Court  upon  the  followin/z  case : — 

were  preaented  ^      .                           '^ 
for  acceptance, 

hadt^^Mfel^  "  The  plaihtiflfe  are  merchants  in  LaiOon,  tradhig  un- 

their  interetu  dct  the  firm  of  FaWUei  Bonham,  ^  Co.     The  defendants 

a  company,  who  Ri^  also  merchants  in  London,  trading  under  the  firnl  t»f 

::S^^'^"^  Herring,  Graham,  f  Powle*.                                          >• 

uiu,  but  one  of  «  ^e  first  irhness  daUed  on  the  part  of  the  pUdhtifili 

the  deiendanta  .                   i 

requested  their  proveS  the  hand-writing  of  Exter,  the  draper  of  tfafe*  InR; 

XWie*"  which  was  as  fdlows:- 

Coropany,  that  •                        •       t   .  •  ..    .  ^     *♦ 

5a^?nlSl?e.  ^*^  No.  50.    ¥oT  £lfiO0  stetlhg.                 .       .  ^  ,  . 

fendants' httids  "  '  Afe«f«>^  Aw.  Sli  IgdB. 

to  take  up  the  '                   ' 

bills,  stating,  *  «<  *  Stety  days  after  sight  of  Chb  ttiy  fii^si'  of  ^iN^aniie 

that  it  would  be  ,             ^...,/.                       1^                            »,           •. 

unpleasant  to  (soeoiitt  aod  third,  of  Same  number,  tenor,  and  datei  beutg 

dnwn^ap^n '  uhpakt),  pay  to  the  ordet  of  Messrs.  Hertera  ^  JUlbAfe, 

their  firm  paid  this  sum  of  £1^000  Sterling,  for  vahie  re^iv^,  ami  ad- 

by  a  third  party;  ,           /%        • 

upon  which  it  vaneed  me  for  the  mines  in  Guanaxuato.     . 

I'^S^nu  ** '  Riek4ird  Extsr,  sub-ait^mey. 

moni*  ^Iht^  "  *  "^^  Messrs.  Herring,  Graham,  %  Poisles,                  ' 

purpose  of  pay-  Wrtemmis  Court,  CornkUl,  London.' 

ing  the  bills,  ^ 

which  were  left  at  th^r  house  for  acceptance,  but  Aot  accepW;  and  when  the  agetit  comptaiocd 
to  one  of  the  defendapti  on  the  sitbject,  he  expressed  his  surprise,  and  said»  tb«t&ey  ImuI  had^lhc 

money,  and  that  the  bills  ought  to  be  paid : — Held,  that  this  amounted  to  a  parol  acceptance,  and 
that  the  defendants  were  liable  to  pay  the  amount  of  the  bills  to  an  indorsee,  although  he  had  fai 
ignorance  protested  the  bills  for  non-acceptance. 


Herring. 
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(Indorsed)  ''  <  Pay  to  Messrs.  J.  Scott  ^  Co.,  Catcut-         1826. 
/«,  or  to  their  order,  ^^^^^^ 

*'' Herrera  i^  Ritchie:  , 

'' '  Pay  to  Messrs.  Fergusson  ^  Co.,  or  order, 

'* '  J.  Scott,  ^  Co: 

**  *  Pay  to  Messrs.  FairUe,  Bonham,  ^  Co.,  or  order, 

"  •  Fergusson  ^  Co: 

''  Other  of  the  plaintiffs'  witnesses  proved  the  hand- 
writing of  Herrera  ^  Ritchie;  also  of  the  firm  of  Scott 
^  Pov  ftnd  of  Fergusson  %  Co.,  indorsers  of  Che  bill;  and 
the  presentment  to  the  defendants  for  acceptance  on 
the  3rd  January  last;  that  the  bill  was  left  with  them, 
and  was  afterwards  obtained  back,  but  was  not  accepted. 

VdiUaoibeir  .witness  on  the  part  of  the  plaintiffs,  of  the 
n^me  of  Jlformy,  stated,  that  he  went  out  to  Mexico  at 
the  latter  end  of  18S3,  for  the  purpose  of  emli^rkiqg  in 
th|(  ejqplqitation  of  mines  on  account  of  th^d^i^dmifs,  as 
wf^jaj^.for.  tb^.puqpose  of  purchasing  inHix^sts.io  |9un^8 
for  them,  and  of  carrying  on  the  bu^iif^sp  the^e;  tJt^fit 
Exter  was  there  also,  and  was  an  agent ;  that  he,  itfor- 
najf,  acted  as  the  agent  of  ibe  deifendantil  as  well  as  Ex^ 
ter;  that^  the  defendants  knew  that  Exter  had  been  act- 
ing as  I  such  $  that  .payments  had  been  made  on  aocount  of 
the  mines  in  Guanoixuaio,  for  the  defendants*,  lo  the 
amount  pf  fiO,000  diallars>  and  that  the  amount  w^s  faiafd, 
by  bilfsi  that  Mornay.  knew  this  by  commumcatioii;witb : 
Exter  and  the  defendants;  and  that  the  bill  in  questim  .• 
had  JbMi^ '  fre^ueotlgr  the  subject  of  discussion  with  the 
defendants;  that  it  was  one  of  many  bills  composing  the 
amount  of  £0,000  dollars,  which  biUs  were  drawn  by  fix-- 
ter,  under  authority  from  Momay;  that  the  defendants 
knew  from  Momay  the  manner  in  which   Exter  had 


!•      S    ' 
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1826.  drftWD  these  biUs,  and  that  they  mvariably  approrad  of 
it ;  that  it  was  stated  by  the  defendants  that  they  were  to 
pay  the  biUsi  and  that  it  was  a  matter  taken  for  gnmted; 
that  there  was  a  discussion  between  the  Umted  Mexteam 
Mmmg  Association  and  the  defendants  as  to  the  par- 
chase  of  certain  interests  in  mines ;  and  that  there  was  a 
settlonent  of  account  simultaneously. 

**  The  account  was  produced,  in  which  were  the  fol- 
lowing items,  viz*,  on  the  credit  side — 

"«  1885.  Jan.  81,  Drafts,  Richard  Exter,  50  to  63, 
Herrcra  #  Ritchie.     1 1 ,458/.  6s.  &/.        DoUars,  50,000. 

And  on  the  debit  side — 

" '  Remittances  to  the  Northern  Provinces,  to  be  ac- 
counted for  by  Richard  Exier,  of  Mexico. 

Dollars,  35,00a' 

*'  The  witness,  Momay,  further  swore,  that  the  ac- 
count was  drawn  up  by  him,  and  handed,  with  an  ac- 
count of  his  administration,  in  the  regular  course  of  busi- 
ness, but  not  preparatory  to  the  arrangement  with  the 
Company;  that  the  bills  were  to  be  paid,  but  whether  the 
defendants  should  pay  them  personally,  or  whedier  the 
payment  should  be  made  by  the  Company,  depended  on 
the  arrangement  to  be  finally  made  with  the  Company; 
that  the  bills  came  into  discussion  during  the  negotiation 
with  the  Company.  That  it  was  by  word  of  mouth  jkfor* 
Aay  gave  consent  to  the  defendants'  holding  the  money, 
and  that  the  general  arrangement  was  made  by  deeds. 
That  the  arrangement  who  was  to  pay  the  bills  was  abo 
transacted  by  parol,  and  was  made  with  Momat^s  coo- 
i^ent  verbally,  and  would  not  have  been  made  without; 
and  that  he  consented  to  the  money  being  lodged  in  the 
hands  of  the  defendants  by  the  Company,  to  the  amount  of 
ll,4t582.  6«.  8</.,  for  the  purpose  of  paying  the  bills  before 
mentioned.    That,  after  all  had  been  concluded,  with  the 
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impression  that  the  money  should  remain  in  the  hands  of        1826. 
the  Company  to  meet  the  bills  when  they  appeared,  the      ^j!^^ 
defendant  Powles  came  to  Momay^  and  asked  his  consent  v. 

that  the  1 1 ,458/.  6#.  8rf.  should  be  left  with  him  for  die  pur- 
pose  of  taking  up  the  bills;  and  he  said  that  the  Company 
would  not  do  it  without  his,  Momay^Sy  consent,  and  that  it 
would  be  unpleasant  to  have  bills  drawn  upon  the  de« 
fendants  paid  by  a  third  party ;  and  Pomles  added,  that 
Momay  could  surely  trust  the  defendants  with  11,000/., 
after  they  had  trusted  Momay  with  a  much  larger 
amount.  That  Momay  assented  and  agreed  they  should 
have  it  for  the  specific  purpose  of  paying  these  bills. 

**  On  Momay*8  cross-examination,  he  stated,  that  the 
defendants  had  never  expressed  dissatisfaction  at  his 
conduct ;  that,  when  he  went  upon  the  business  before 
mentioned,  he  had  a  written  authority,  viz,  a  power  of 
attorney,  which  he  acted  under  while  in  America;  that 
he  gave  Exier  a  written  authority,  and  that  Exier  acted 
under  a  power  of  attorney  from  Momay,  substituting  the 
powers  which  he  held ;  that  the  arrangement  between  the 
defendants  and  the  company  were  carried  into  effect  by 
writing,  which  they  respectively  executed ;  that  about  Au* 
gusty  I8S4,  goods  to  the  amount  of  35,000  dollars  were 
purchased  with  the  money  of  the  defendants,  and  sent  by 
Momay  to  the  care  of  the  correspondents  of  Exier  at 
RoMorio;  that  Exter  had  not  accounted  for  those  goods 
to  the  defendants;  that,  upon  one  occasion,  there  was  a 
conversation  respecting  them;  but  that  it  was  not  upon 
condition  that  Exter  should  account  to  the  defendants  for 
them  that  the  money  was  deposited  with  the  latter,  or 
that  they  were  to  pay  the  bills;  that,  at  the  time  the  de- 
fendants talked  of  paying  the  bills,  something  was  said 
about  the  goods,  but  no  question  was  raised  whether  the 
bills  should  be  paid  or  not,  either  contingently  or  other- 
wise; that  it  was  taken  for  granted  that  the  defendants 
were  to  pay  the  bills,  and  that  Exter ,  the  drawer,  would 
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aeeoimt  ibr  the  proceeds  of  liie  goMd;  OM'M^S^fiOO 
dollan  ftppHed  in  the  pofehase  of  the  goods'  sent  to  JCfi^ 
jorjo  were  placed  to  the  debit  of  the  defcndants  m  JMbK 
jwiy V  account  witfi  them ;  thaH  die  only  reason  he,  9M^ 
jMy,  knew  why  Eaier  did  not  accoant,  waa,  Aat^  ht 
would  pay  over  die  pfoceeds  when  his  HahlKty-upon  the 
Mil  in  qaesticm,  and  odien  which  he  hud  ditewn  t^ 
them,  had  ceased,  and  thitt  he  would  not  pay  die  pw- 
eeeds  o?er  till  then;  that  since  aH  these  amngemenW, 
the  witness  Momay  had  had  cotanMMionawith  die  de<- 
ftodant  Herring  on  die  subfect  of  paying  these  b3b,  kaA 
informed  hnn  of  dieir  not  being  acoepted^  when  He»^^%iig 
aaid^'Wfaat!  not  aeoepted?  We  have  had  the  toon^y; 
they  ooght  to  be  paid:  but  I  ddn't  interfere  iil- this  bitfsi^ 
ness;  you  should  s^Mr.  Povitot/  That  :MbrMiy  aiecoi^ 
faigly  went  to  Mr.  i^NolMr  that  he  saw  the  ttefendiMt 
Herring  again  there,  when  he  said,  'there  were  eiircuDlK- 
stances  which  would  prevent  paying  diese  billa.' 

*''  Supposing  .£jr^^  had  accounted  for  the  prooeeda  lef 
the  goodsv  ihtgf^  aceosding  to  the  order  befeEe-flsendoaad, 
•would  hare' cetftainly  arriiFed  in  this  country  befdrethe 
biUs  canie  tomid  from  the  Eaet  Indiee;  and  it  waskiiasni 
that  the  bills  were  gone  reund  by  the  Emg^  Imdiee* 

*'  A  nolBi^  publie  proved,  that  the  b31  in  queedon  hed 
been  noted  for  nOn««coeptance  on  the  7th  Jlammr^  laal,* 
and  afterwttMis  protested  for  non^^KxeptaacOj  ie  Aktm^ 
quence  of  an  order  given  on  the  S4di  Jmmarff  lasl;  and 
Mornay  swore  diat  he  had*  not  made  anyooamMiic^d^n 
tb  the  plaindffs  before  diat  day.*'  *   •      >.i..,{ 

If  die  Court  should  be  bf  opbion  that  the  pkf ndfi 
were  not  entitled  to  recover^  the  Verdict  folind  SaiAtbi 
was  to  be  set  aside,  and  a  nbnss&t  entered.  Buti  >if ddfe 
Court  should  be  of  a  contrary  opinion,  then  the  verdict 
was  to  stand. 

The  case  now  came  on  for  argument —  -  -      ■ .-  • 
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Mr.  Serjeant  Spa/Me,  after  reading  JforMiyV  evidence,  1826. 
coBtmded,  that  the  plainttflb  were  entitled  to  retain  the 
verfict,  on  three  grounds: — First,  that,  under  the  circum- 
ataacea,  there  had  been  a  parol  acceptance  of  the  bill 
in  question.  SecamU^f  that  the  instrument  might  be  co8h 
aidered  as  a  promiaaory  note ;  and  there  being  a  count 
in  the  declaration  treating  it  aa  such,  that  the  plaintiffii 
vese  entitled  to  recover  therecm.  And  tMrdfy,  thatyi^ 
all  events,  they  were  entitled  to  recover  on  the  count  for 
money  had  and  received. 

.  Firsi,  treating  the  instrument  as  a  bill  of  exchang^^ 
there  was  a  good  parol  acceptance,  of  it  by  the  defend* 
ants;  and,  as  it  was  drawn  al»road,  the  late  statute  of  1  & 
2  Geo.  4,  c.  78,  s.  2,  which  was  passed  foe  preventing  parol 
acceptances,  does  not  apply,  as  that  statute  is  oonfined 
ta  imhmd  bills  oidy.  It  was  decide,  in  Zumfoy .v.  Pal' 
mer  (a),  that  evidence  of  a  parol  aoeeptance  of  a  b31 
of  exchange  is  sufficient  to  charge  the.  drawee  as  the 
acceptor;  and  in  Cox  v.  CobMat\V)^  where  a  foreign  bill 
was  drawn  upon  the  defendant,  and  returned  and  pro- 
tested f(x  non-acceptance,  and  afterwards-  the  defendant 
said  to  the  plaintiff,  **  if  the  bill  comes  back  I  will  pay 
it ;"  this  was  held  a  good  acceptance.  -  The  law,  there- 
ibre,  remaining  untouched  by  Uie  late  statute  twitfa  aregard 
ta  foreign  bills,  the  acceptance  of  suefa  instrumenta  may 
still  be  by  parol  The  question  then  is^  whether,  the  facts 
constitute  a  parol  acceptance.  There  may  be  a  construc- 
tive acceptance,  which  may  arise  from  the  conduct  of  the 
parties,  as  in  retaining  a  bill,  and  in  .such  a  case  the 
acceptance  may  be  valid.  It  is  true,  indeed,  that  it  was 
decided  in  Rees  v.  Warwiek  (e),  that  an  answer  by  the 
drawee,  in  reply  to  a  letter  of  advice  from  the  drawer, 

(a)  Cas.  temp.  Hardw.  74 ;  S.  C.         (c)  2  Stark.  Rep.  411 ;    S.  C. 
2  Str.  1000.  2  Barn  &  Aid.  113. 

(6)  Cas.  temp.  Hardw.  75,  n. 
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1826.        deiiriiig  that  the  hill  slight  be  hoDOiwed,  tbe^  it  4AmU 
iope  uUmiian,  did  not  omouBt  ta  mi  aeeeptencet  yet. Ae 
grouody  «s  was  obeerved  by  Loud  CUbf  Justice  4i^h 
in  giving  jiidgaent,  was,  Aat  the  phraae^  **  shaU  ia&e  mt-f 
ienUam^  wae  at  leaat  aiabigwms.  Here«  ho#eYeri  them  wee 
no  ambiguity  in  the  expretsioo  Ufeed  by  the  defendant  Her-^ 
ringf  at  the  time  he  was  a|»pliedto  by  Mamaf/,  as  he  aaid* 
that,  although  the  bills  were  not  accepted,  they  ought  to  be 
paid.  In  ffywne  ▼•  Raiies  (tf ),  where  a  letter,  from  the  draw* 
ees  of  a  bill  in  Engtamd  to  the  drawer  in  Amerioh  sfated^ 
that| ''  their  prospect  of  security  being  so  much  famprovedy 
they  should  accept  or  certainly  pay  the  biU^^  it  was  heU 
to  be  an  acceptance  in  law,  although  the  drawees  had, 
before  refiised  to  accept  the  bill,  when  presented  far  ac* 
oeptance  by  the  holder,  who  resided  in  England^  and  apiiup 
after  the  writing  of  such  letter,  they  refused  paymmt  of 
the  bill  when  it  was  presented  for  payment  f  and  ^ 
though  such  letter,  written  before,  was  not  received  kf  the 
drawer  in  America^  until  after  the  bill  beeame  due: — aivd 
Lord  EUenbaroMgh  said  (A):  ^'  A  promise  to  m^egg^  m 
existing  bill,  is  an  acceptance.    A  promise  <e  j^ety.  iiph 
also  an  acceptance.    A  prcHaise  thefi^orej  4o  do  the  esie 
or  the  .otber^ ««  e«  to  accept  or  certainly  p9ff%  ^aUAOt  lit 
less  than  an  aoceptance^'*    So,  in  this  QasOi.  .the  tbilltiikd 
been  drawn  by  EaUr,  at  the  time  the  defiwdaff t,  jflef^fm^. 
admitted  that  it  ought  to  be  pfudi  and  lihs^fUHttMiy.  b|id 
been  received  by  him  and  his  pactners  lior  ^b^l^  IHiqppa^ 
ThisadmissiiMi,  therefore,  clearly  aiiioivMfliL  4or<m.fuMftpt^ 
aiice»    In  Clarie  r»  Cock  (c),  whete  4^  m|  opwdfU^atim 
of  having  commissioned  J3.  to  receive  eertajp,^|^frjqp(i|9Hf^ 
payable  to  him,  drew  a  bill  upon  B.  for  the  lunoun^  jn^ 
able  to  his  own  order ;  and  B.  adoioaHe^gedi^y  WNVBr^lh^f 
receipt  of  the  list  of  the  4friean  biUfi  aqif.tfH^^.^  h^. 
dr^wn.for  the  amount,  and  asi|unBd.bim  thAti^.wouId  ip^efst 

(a)  5  East,  614.  (6)  lb.  520-1.  (c)  4  Eas^  67. 
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with  dtie  hcmbtir  ft^diti  hitnt  hwaa  held  (o  lie  an  abceptanc^        1826. 

of  (%kebHI  by' J?./ aiid  the  purport  <>f  such  lettevhaTing  been      "J^I^JI^ 
coihmtiiiicated  by  An  to  Ifairi  petsc^ns,  who.  on  the  credit  «• 

of  it,  ad^aneed  money  oii  the'  bffl  to  i4»i  ^lk>  indorsed  it 
to  them^^it  was  heM  that  jB.  waa  liable,  as  aoeeptori  in  an 
actkkl  by  >8u(ch  indorseesi  alflioiighj  after  the  indorsement, 
in  conscfqtienee  of  the  Af titan  b8l8  having  been  attached 
in'  /?/a  Irands,  who  #afl  ignorant  of  his  letter  having  bden 
shewn,  if,  wrote  to  JS.  advising  him  not  to  accept  the  bill 
when  tendered  to  him,  whicbi  as  between  A*  and  A 
w6ttld  have  b^en  a  discharge  of  B'%  acceptancei  if  the  biH 
had  still  remained  in  A.\  hands.  The  facts  proved  by 
M&may  in  this  case  go  much  further ,  and  are  conclusive 
to  shew  that  the  defendants  consented  by  parol  to  accept 
the  Mil,  having  expressly  acknowledged,  that  they  had 
received  the  money  for  it,  and  that  it  ought  to  be  paid. 
It  may  be  contended,  however,  that  the  protest  by  the 
plaintiflk  ibr  non»acceptance  is  a  waiver  of  the  ac- 
cej[>tance;  but  the  protest  having  been  made  in  igno* 
ranee  of  Mich  acceptance,  Mamay  having  made  no  com* 
nrtni^^Mkih  to  them  on  the  subject^  it  could  not  affect 
them.  AHhongh,  in  Spr^ai  v.  MaiiAews  (a),  where  a 
b^  ^IM  driMrn .  upon  A.  residing  hi  Lamhn,  by  a  con* 
signor'  (^f  gdods  living  abroad;  and|  on  ita  being  pre-" 
sent€d  fbr'tecepiance;  A.  said,  he  could  not  then  accept 
hii  beoail^  -be  did  not  know  whether  the  ship  in  which 
the  go6Ak  t(f^e,  Would  arrive  at  London  or  BriHolj  and 
B:\  the  1i6ldet  6f  tike  bill,  agreed  to  leave  it  fbr  some  time,' 
reseMng'  (be  Rberty  of  pr6testing  il  for  non-acceptance 
tt6m  tbat  ddy ,  in  case  A,  did  not  accept ;  and  on  a  second 
opij^&affim,  ^f.  said  the  b91  would  be  paid,  even  if  the  ship 
were  'iosft ;  this  was  held  to  be  only  a  conditional  accept-* 
al^^e,  Ahdihat^B;,  having  the  liberty  of  refusing  stxch  con- 
dlt^iil 'teteptftnce,  precluded  himself  from  recovering 

(/i)  I  Term  Rep.  182. 

M  M  .^ 
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1836.         against  A.^  by  afterwards  noting  the  biH  for  noh-aeceptJ 
FArRLifc       itnce : — and  although  in  Bettiinek  v.  Iforrien  («),  wKfere  an 
V-  acceptance  was  cancelled  by  the  drawee  l)efore  tf^ebfll 

was  delivered  back  to  the  holder,  and  he  caused  it  to  he 
noted  for  non-acceptance,  it  was  held,  that  he  could  not 
afterwards  sue  upon  it  as  an  acceptance :  yet  in  b'otli 
those  cases  the  protest  had  been  made  with  a  full  know- 
ledge of  all  the  facts  attending  the  bills,  whilst  here,  the 
plaintiffs  had  protested  the  bill  in  ignorance  of  tlie  dbr- 
cumstances  that  had  transpired  between  their  agents 
Momat/f  and  the  defendant  Herrings  and  therefore  they 
caniiot  be  estopped  by  such  protest. 

Secondly  J  the  instrument  on  which  the  present  action  Is 
founded,  although  in  form  a  bill,  may  be  considered  in  its 
legal  operation  as  a  promissory  note ;  being  made  liy  thi^ 
defendants  through  their  agent,  and  by  which  they  were 
to  pay  Messrs.  Herrera  ^  Ritchie  1 ,000/.  for  valu^ 
received  by  such*  agent;  and  in  Morris r,  LeeXb)i  it  was 
held,  that  no  particular  form  of  words  Is  necessary  to  malce 
a  bill  of  exchange  or  promissory  note. 

Thirdly,  the  plaintiffs  are;  at  ^11  events,  entitled  'to 
recover  on  the  count  for  money  had  arid  received  j'  as 
there  Was  a  clear  and  express  appropriatioti  by'ihb^d'e^ 
fcndants  of  the  money  for  the  payment  of  the  BiB'5 '  aiid 
one  of  them,  on  expressing  his  surprise  that  ithiid'  hot 
been  accepted;  said  that  they  had  had  ihe  mSiiey^  and 
that  the  plaintiffs  ought  to  be  paid.  A  ilifflcitilty  Ifis 
indeed  arisen  in  other  cases,  with  regard  td  tlie'jfrriVMy 
of  cbntract  between  the  parlies:— arid'  W/fiaA^^^Vi 
Everett  (c)  may  be  relied  on,  to  shew  that  Chc^'pTlUiiffl[& 
could  not  maintain  an  action  against  the  defertdabtS,  fbt 
money  had  arid  received  by  them  to  the  plaintMb'u^^^'  btll^ 


(fl)  6  East,  199.  1  Sir.  629;  8  Mod  SlJg'.  »  « 

(6)  2  Ld    Rayin.  1396;  S,  C.         (c)  J4  East,  5^.  "  * 
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that. qa&e, Lord  ^Uenborough  said  (a):  *'  If,  in  order  to        I8^6« 
constitute  a  privity  between  the  plaintiff  and  defendants^      ^ajiili* 
M  to  the  subject  of  their  denutndj  an  assent,  express  or  9' 

implied  be  necessary,  th^  assent  can  in  this  case  be  only 
an  .implied  one,  and  that,  too,  implied  against  the  express 
dissent  of  the  parties  to  be  charged."  Here,  however,  so  fiir 
from  9  di^sc^t,  there  was  an  express  acknowledgment  by  the 
defendant  Herrings  of  the  receipt  of  the  money,  and  which 
lyas  to  be  appropriated  to  the  payment  of  the  bill;  and 
this  assent  admitted  a  privity  of  contract  between  the 
plaintiffs  and  defendants.  The  defendant  Pawles  had  re- 
quired money  to  take  up  the  bill;  and  the  sum  which  he 
received  for  that  purpose  could  be  held  by  him  for  no  other. 
Xhe  c|is<3  of  Tatlock  v.  Harris  (6)  is  in  point;  there,  a  bill  of 
c^x^hange  was  drawn  by  the  defendant  and  others  on  the.de-i 
fjendant  alone,  in  favour  of  a  fictitious  person,  (which  was 
l^pown  to  all  parties  concerned  in  drawing  the  bill),  and  tlic 
defendant  received  the  value  of  it  from  the  second  indorser ; 
it  was  held,  that  a  bondjide  holder  for  a  valuable  consider-^ 
ation  might  recover  the  amount  of  it  in  an  action  against 
tl^e  Acceptor  for  money  paid,  or  money  had  and  receiired. 
In  this  dise,  the  faets  clearly  shew,  that  the  money  was 
tp:be  heldi  by  the  defendants  to  meet  this  and  other  MUt 
ptherwise  it  would  be  a  clear  fraud;  and  there  was  a 
positive  assent  to  hold  the  i^oney  for  that  purpose.  Sur- 
tfes  V.  Hubbard  (c),  fortifies  tbe  case  of  Tatlock  v.  Harr 
f^/  it  was.  t^here  decided,  that  if  a  party>  indebted  to 
^QQth^rs  consent  to  pay  over  the  money  to  a  third  person, 
tbe  letter  qp^y  ^maintain  assumpsit  for  it^  and  Lord  Ellen* 
ior^fugf^,  there  x>bseryed  {d) :  '*  Choses  in  action  generally^ 
fi^  l^|;,.i^fstg|iab}e«  Where  a  party  entitled  to  money  as?- 
figf^Sf  over  his  interest  to  anolhei;,  the  mere  act  of  assign^ 


(a)  \4Emi,m,  (c)4E8p.  203. 

(6)  3  Term  Rep.  174.  .  {d)  lb.  204.     . 
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1826.        mentdoes  not  entitle  the  ftjaagneele  mmintBuij» action 
Fai'iilib      ^^  ^'   ^^  debtof  may  refuse  his  assent:  he^msy  hsrto«i 
V'  account  against  the  assignor,  and  wish  io have Ws'sei-'Off: 

but,  if  there  is  any  thing  like  an  assent  on  ^ke  past  •  of  the 
holder  of  the  money,  in  that  case,  I  thinki  that  «n  aetiea 
tar  money  had  and  received,  which. is  an  eqttitaUe  actioa, 
is  'toiaintainable/'  In  Redskaw  ▼.  Juok$oti  (a),  which  waa 
an  action  for  money  had  end  received,  the  piainliff  was 
indorsee  of  a  bill  of  exchange  accepted  by  the  dfwwees, 
and  he  gave  in  evidence  an  acknowledgment  by  the  defedd* 
ants,  of  having  received  from  the  acceptors  a  sum  of  asMey 
sufficient  to  satisfy  the  bill  $  the  defence  was,  that  the  bfll, 
which  had  been  drawn  by  the  drawers  payaMeto  AeEr 
own  order,  had  been  indorsed  by  them  to  the  plaintiff^ 
after  an  act  of  bankruptcy,  or  at  least  in  confeem|^tioii  of 
bankruptcy,  and  with  a  view  to  give  him  a  firaudulent  preftr- 
enee ;  and  Lord  EUenb^rough  said  (b) :  *'  As  it  waS'lhiMi|^ 
the  medium  of  the  bill  of  exchange,  that  the  f4ahitiff 
luade  out  his  right  to  the  money  in  the  '^efendairtn'  imadst 
by  impeaching  his  title  to  the  bill,  tliey  shewsii  thai  lie 
had  no  cause  of  action  against  them;  and 'thst,  ^dioagh 
they  had  this  sum  of  money  in  their  hands,  St  was  notrisr 
his  use,  but  for  the  uae  of  the  assigpees  lof  tbedtatfedi^'or 
whoever  might  be  l^galIy  entitled  tothebaL^VBliifclittfail 
hfire  is  evidence  to  shew  that  the  money  wiablieki'iiy  tlMrfle* 
jtndants  for  the  holder  of  the  bffl,  his  tille  tM:^  itheMig^^iin- 
iuipeaehed*  In  Siemens  v.  HiU  {e),  wbidM'^kmt  skk.aolika 
a^alhst  the  drawee  of  a  bill  of  exchange,  hoHtepagUbledat 
lif  a  particukr  fuml^^tbe  bill  waa  net  aoodpted/  hy .  Ihe 
drawee,  who  wias  the  agent  of  the  drswer^  hkitibe  fiJM  lo 
the  plaintiff  when  the  bill  was  preilented  toW'Sfai^ptHeaeCf 
that  he  had  no  money  belonging  to  the  drawer  in  his 
bands,  but  that  be  wduld  pay  it  out  '^f  the  d»wqip^ft  mo> 


(«,  I  Camp.  37*-^.  {b)  lb,  373.  (c)  6  Esp.  Rep.  24?. 
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»ney  iwdbeii  hi)  received  it$  ond  on  proof  of  the  reQirip4  of       1^6. 
.•M^h.iinoMy  by  die  defencUat,  an  acliqii  for  iqoney  bi^       pmuc 
Md  focoiTfld .  Wfts  held  to  l)e  nudotoinabl^  agaipst  hup.      _  v. 
*Sp>  in  ibm  o«ae,  although  Ihero  was  oo  regular  or  written 
■acceptanee»  there  was  a  distinot  admiasioa  on  the  part  of 
•the  defemlaol;  Htsrringf  that  the^money  bid  be^n  receiyodj 
andthet  the  hiU  ought  to  he  |wdd»    In  De  Bfirn^sY.  Fulr 
har  ifiji  nvHiey  had  been  paid  to  the  defendants  (b9nkera)i  by 
tihe  afl^p|<Mr*a  elerk«  for  the  purpose  of  meeting  a  biUi  but 
4bey  bad  kept  the  moneys  haying  a  Hon,  as  they  supposed, 
u|po«  it,  in  eonsequence  of  some  account  between  the  ao- 
.eisptot!  and  themi  bat  ihe  Court  held»  that  |;be  money 
hilTing  h^seu  oxpressly  paid  into  tbf  ir  hoDl^  for  the  spe- 
!^eifio  pprposo  of  tidying  up  the  bill,  it  mist  be  tal^en  to 
liara  be^n  ^r^ceivedftt  the  tfuie  Ipr  the  uso  of  thf^  holder  of 
Aba  b^»   A  p^son  i^ay  o<Hi8titut^  hiins^lf  m  ^gen(»  bfy 
4BicQ»ins<»BCOs  irom  whiob  #^Qb  ag^»9y  My  b^impli«d| 
i^nd  ifj  in  thf^t  charactor«  he  receives  money,  b^  eanaot 
^itftfirwaods  abandon  %  wd  claim  to  retain  it  fof  au* 
othetf  puspose.    liere,  the  apprqpriatton  W419  ismppletoi 
iopir  die  outboriiy  of  TtiiUk^  v«  Harris^  and  the  money 
vtasireeeirad  by -the  defeipd^nts  for  a  particular  purpose, 
end'  at-  tb^  own  reqviest*    In  M^^M*  AMc^^ment  (t)$  it 
id9M,a'A.  t^re  goods  to  J3,,  of  the  value  of  80A,  out  of 
iHncb  hb'diauld  p^y  to  G,  2Qf,i  itB-  does  not  pay  the 
80k^  CW  tbatiC  may. hare  on  action  on  the  oasea^^ost 
M^t>B>nk  dttolare  that  ho  was  indebted  to  him  in  StOL^  ^for 
l)ba*i'  wJlien  gsioda  of  the  value  of  80/»  are  given  ip  Ik  by 
a^rfetadbnt  be^eesi  Inm  altd  A,  that  he  should  pay  HQL 
iii-G^^  ihiSibecomeala  debt  taC,  as  if  >tf«  dfilivi^nBdi/fifU^ 
10>'i&'itiiipayvCiyer4o^« 

»  'Mr.  vSejIjfiMt   Wilde  for  4^e  defendants.-t- Whatever 
may  have  taken  place  on  the  subject  of  the  bill  in  ques*. 

(ft)  14  Eabt,  590, 11.  {b)  Vol.  1,  p  32, 1.  27- 
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4H]n»(afi  lii#vtrailtoctiQit: iiraa I entiirriy  icOB&nd  to<^the lin- 
^^'i^M      liiriaiita^  »d  piMrtie^wlux.wem^^^  to-thephintitt, 

«ib}^ctbn  apt^lies  to  the  aooepiano^;  as.^w«ll-as  t9  tk 
^iQliff's  cbbn  for  moaey  had  and  veceiwd  fa^<htf4#- 
landante  for  dieir  um;  The  first  question  \e^  «rhetlnr  tiie 
tiefendnnts  have  promked  to  accept  the  biH;  otfatff^w^ 
vepted  it' in'  sueh  tanns  'Sd  io  <ghne '  the  pfadntift*  a  figliiiiif 
Mtioin  thereon.  The  promiae  of  ebe  nkfendatit  Hm^'io 
uMomajrcdanofc  apply,  as  the  latter  waa  no*  pn^  id  the 
billi  Sxier  beiag  the  drawer.  The  MesAcan  CssmifXKi 
tiMHle'no  compfaunt,  nor  was  there  any  eomrnmioitlbn^'be- 
tw^]^  them  and  the  pldintiffis.  So,  the  Company  wer^  riO 
'pbrtise'to.the  bill;  and  it  was  wholly  immaterial  to  tlfM> 
wlbetber  it  :waa  paid  by  thie  drawer  Exiety  at  by  lli€^^ 
iendnots,  bis  |iriBcipaIa. '  If  a  leontraei^be <  made  belMeii 
tto(papti0a^  and  a  thflid  intenreM/ he  mist  8bcrW'i*whftt 
ilianneir  jbe  haaobtasnedairigfalta  sue  forthe<breao1iof  siiiA 
tisatractki  ibre,  the- agreement  was  betwom  ^b^ <2biit- 
l^y.  and'tke:  deferidinte,  jmd' tlMr'{daaitifik  Imw  tttt^ 
atr^ti^i»ria  tlK^  bten'tb^  hMUdtati^of'tl^ 

btU  <ti<tbQt«m^'of:tbe.-ngreraitat|,^iiar  wni  tbereivxty^ 
^Rgei9ent)niade  between  Aefai  afid  aiqr  partj^  Otrdio^ML 
ltkM0yh}f<i^'Mlh/^\\%  Vuddnwii  <d^/ tbBt«^a>|in>tttll€^i(» 
4^io^'t  wki&mMm§  billj  tif^niade  'UJfKmuasi  vek^oatM^aofii)* 
di^tittn,  ar>if  it  influence' an)?  pennn  to  talte)iff^mltiM',^ 
bi0K ill'/ where  :the  ^tutel&dB  Oeo;4,<  c;><f8i  aitepdi^ 
<H^/aptply>  «  MmpWte  aoeeplaiieei>aa  ta>4ibie'!ip^9mpl>t» 
nvhdm  jtba 'pniniise  'is  raadie'  bi-die -umI tasev'^Md^tti^fl^Wti 
iif  fluenoed  in  th^  other,  and  as  to/aUtheiaul^aeqttcfm  pif- 
ties  inteaoh;'*  and  thai  principle  is  borne  isut  by')i>aimi1^ 
xifi  aui^oriti^s  there;  mfenrod  to*.-  iA(  prandile  ^ibi  addefft 
must  be  made  to  a  party  to  the  bill,  and  cannot  have  anj 
reference  to  others  who  have  merely  ^  oqUa^ei^ jf  ^^* 

(ri)  4th  Edit.  p.  142. 
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4ita  iritb  the  lOstnunfenL     In  Mtee9  t.  WarwUk  (a), 'the         VAM. 
dteiper  pf  a  bill  wrote  to  tlie  drawee,  ttatiiig  that  he  ba<       pAAtife 
ntdiled  ovblar  for  liie  amount,  and  added,  **  which  phase  to  «^. 

honotari^  to  which  the  drawee  answered,  ''  ^  bHi  sbsil 
JUmv  0#lcMSmr"  and  it  was  held  that  these  wordp  did 
tiOt  antount  to  an  aoceptance;  inasmuch,  as  although  sat 
^icceptaooe  may  he  made  by  a  letter  to  a  drawer,  4tai 
ttfian  can  only  be  so,  where  the  terms  of  the  letter -do  not 
fdmit^^PdoubC.    Is  that  case  too,  the  letter  was  written 
hy  Ae  drawee  in  answer  io  the  drawer;  and  there  was  no 
fNfomse  to  a  third  person,  as  is  attempted  to  be  set  up  by 
one  ol  the  defendants  to  Momay  in  this  case.  So,  m  Wfwne 
v«  tUihes  (i),  which  was  determined  on  the  authority  of  jPois- 
.atf  v«  Jlf6mmr(c),  there  was  a  correspondence  between  the 
dfviwer  and  drawee  of  the  bill;  and  a  promise  by  &e 
.ll^tterto  the  former: — 9xy\  in  Chariev»  Cook  {d%  diere 
was  a  lUret^  oommuiiication  between  the  parties  tp  the 
•bill*'    There  is  no  case  whek^  a  jlrmnise  toaceept^  made 
4o^}tUtd  person  not  a  party  to  the  bill,  haiB  been  held 
-to*  amount  tb  an  ieicceptanoe;  .and  here*  it  does  -  not  afi- 
pbit  tbatiith*  fdaintiffa  were  the^holders  of  the  bill*  M 
4ihe.timei«f}th&  conrersatHm  betweien  Marmy  land*  ^ht 
dtifeodaaft  jleiffrtf iigr»    T^e  late  ststate  Irat  made  to'  teme^ 
^dy^tberinconyetasiince  of  makin|(  a  patty  liable^  a^#ii- 
.tenowblvaettliy  ra  parol  conversation  or  admbsioii  -m^iiiA 
.nfigiA;iMfiMre)hareBmonn<;ed  to  an  acceptance.    Byla^, 
^erqJnasi^be  a  |>rivity  between  the  parties  towhoih  a 
seallrity(|is^gb^eni  and  those  who  are  to  be  boond  by  tbfe 
<miH^vf tAti^md  berrtbore  wasno  pritityof  eontract,  as'tbijfe 
waf  mra^eaittfuioe^ih  wtiting,  and^  die  promise  to  acotpt 
iwrtaoMdeid  a.  atranget  %  fisVi  as  JVi^may  was  riot  a  "part^ 
t^'lbfi  hi]I,jhefwa^  nbt  in  a  condition  to*  require  an  »60ept^ 

(6)  5  Ewt,  514.  ((<)  4  East,  57. 
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)S26.  Attee,  ^A«  lo  tb«  plaindfi  being  Mtilled  to  tectr^r  on  ihe 
ooiint  for  money  had  and  reoeived*^ 

[Lord  Chief  Justice  Besi.-^TbB  Court  wfll  not  decUe 
that  pomt.] 

fiiipposing  tfaeni  that  thfl  aoeeptaooe  may  be  oomadered 
aa  a  valid  acceptance)  the  pUintiiib  having,  by  their  pro* 
test*  treated  the  bill  a^  not  being  aceepted,  they  have 
made  their  ekctioBy  by  which  they  must  be  bouod ;  aad 
there  is  no  pretence  whatever  for  sayhig»  tliat  it  may  be 
treated  as  a  promissory  note* 

Mr.  Seijeant  Spankie,  in  reply,  was  stopped  by  ihs 
Court* 

liord  Chief  Justice  Best. — ^We  are  all  of  o|anioo,  thsl 
thef  e  baa  been  a  good  acceptance  of  the  bill  in  qoeation, 
aind  it  is  therefore  unnecessary  to  consider  wbekher/dbe 
pkiintiflb  are  entitled  to  recover  on  the  count  for  moMy  had 

4nd  received* 

It  ia  jttateeialj  in  the  first  places  to  ascertun  the  fadSi  aod 
wlien  they  ar^  once  undenitood^  there  can  be  ao  doubt  but 
thati  both  in  juatice  and  in  law,  the  ptaintLfljs  are  entilkd 
to  recover*  These  fiM:ts  depend  on  tiie  taslimony  «f 
ifcbtMiyi  the  s^nl  of  the  defendants  in  \/liaeriQa,  wbeie 
he  was  sent  by  them  for  the  purpose  of  exploitiiig  nnnes* 
He  there  made  an  arrangement  with  the  United  Me^ik^B 
Mining  Aasoctation ;  in  the  pourse  of  which*  the  d^JMidr 
ants  had  the  benefit  of  the  money  for  wluok  the  prsA^ 
action  was  brpught.  The  bill  in  question  was.  giveOf 
^mong  others,  as  a  secwdty  for  i:hat  moueyy  *and  was 
4rawn  by  Exier^  the  sub-agent  of  Momay^nhs^vm  tb^ 
authorized  agent  of  the  tdefisndanta.  The  bill  wisui  there- 
fore drawn  upon  them  for  die  purpose  of  being,  paid  ^ 
tlienu  as  they  had  had|  through  |b«r  agent,  the  .benefit 
of  the  money,  and  the  aidvanlage  of  the  bargain  with  the 


IN  TUC;  SfiVKVrM  YeAU  OV  G£0.  IV. 

Memctm  ConipMy^  In  jiattioe,  therefore^  th«  d«fendafi49 
ought  to  pay.  But  on  the  other  bandi  it  is  eooibended  4batf 
t>y  Jaw  Ibi^  are  oot  cprnpeUable  bo  to  do)  yet  as  one  of  them, 
( Herring )i  told  Momay^  that  the  bill  ought  to  be  paid»  the 
law  mn  enforce  euch  payvaen^  thie  defendanis  haviog  receiv** 
ed  the  money,  and  had  all  the  advantages  for  which  the  bill 
vaa  drawn.  The  business,  on  the  part  of  the  MeaAean  Com- 
pany, beifig  under  th^  control  of  Momayt  the  agent  for 
the  defendants,  one  of  Ihenif  Pawhs,  applied  to  Momay, 
ptnd  begged  that  he  would  consent  to  their  having  a  cer- 
tain sum  of  money  for  a  stipulated  purpose,  namely,  the 
payment  of  this  and  other  bills  of  exchange  drawn  by 
Exter,  under  the  authority  of  Momays  complaining. that 
it  wpuld  be  a  hardship  to  have  bills  drawn  on  their  firm 
paid  by  any  other  house — that  it  would  bring  discredit 
on  theip  firm  (  and  that  Momay  might  surely  UriMt  them, 
jtbe  defendants,  as  they  had  trusted  him  to  a  mueh  larger 
aaioaiit«  This  was  a  distinct  and  direct  promise  to  pay 
the  bills,  and  was  certainly  founded  on  a  good  cdnsi- 
deratiKMi,  fnaamodi  as  t^he  dMendants  could  not  kave  ob- 
tained th^  money  without  having  made  suoli  pronnse.  The 
pvomiae  to  pay  tlie  bill  hae  not  been  denied;  but  my 
Inrothev  tVUdehss  contended,  that  diis  case  is  distinguish^ 
iMe  from  all  those  where  a  parol  promise  has  been  held 
to  amount  to  ftfi  acceptance,  because  the  promise  was  not 
m»de  to  one  of  the  parties  to  the  bill.  But  I  consider  thaf» 
ilnder  the  circumstances,  it  may  be  considered  as  a  pi^o- 
miee  made  to  a  party  to  the  bill ;  Ewier  was  the  drawer 
and  the  sulMigent  pf  Momay,  who  waa  the  avowed  and 
reco^niaed  agent  of  the  defendants.  Eater  and  Momay ^ 
therefore,  must  be  considered  as  one  and  the  3^uie  per« 
son,  and  as  the  promise  was  made  to  the  latter^  it  was 
Firlually. a. promise  to.thq  foroier,  (the  drawer),  tp  pay  the 
bift|  and  if  a  drawee  promise  to  pay  a  bjU,  he  promises 
to  dp  all  the  formal  parts  ^  he  promises  to  accept  as  well  as 
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%q  p^r.  Aa*  Ui^refoi^i  ther^  was;*  pxo|n|^.  I^jr  qne  pfjhq  dfH 
fairue      fencJaaU,  founded  on  a  good  qonsideratipp^  ^  jf^^Iif^^^Hl, 
'*;•  fuid  made  to  a  party  under  •whom  the  draper  actedi  tl^ 

plaintiff^  may  avaU  themselves  of  it;  for«  if*  a  person  f>^? 
comes  ppaeessed  of  a  bill  which  has  heex^  accepted  }fy  pai»U 
although  he  does  not  know  it  at  th^  time,  he  may  still  re- 
cover against  the  drawee,  as  he  takes  the  bill  iridi  ell  ihf^ 
a.dvaiitiiges  the .  previous  holder  was  entitled  to  deriye; 
u|>d^r  it)  and  if  any  party  once  had  the  advantage  of  a 
parol  acceptance,  a  subsequent  holder  is  entitled  to  ayaU 
himself  of  it.  The  promise,  therefore,  by  one  of  the  de- 
fiep^ants^  bf^^Qg  made  to  Mornay,  who  mu^  be  coasidfx^d 
as  one  of  thjB  parties  to  the  bill,  and  made  on  an  sideq^i^ite 
fonsideration,  what  pretext  can  there  be  to  prevent  tbfi 
p]ainti0s,fronpi  availing  themselves  of  such  promise?  .  ,  , 
;  9ut  it  has,  be^n  contended,  that  because. they  prQte^tf^ 
t)^  biU  for  non•accepta^ce,  they  are  precladedfipm;^%|irf. 
|fra;:ds  having  resort  to  the  drawees  upon  a  mere.pfii^^aci 
ceptanc^*  At  the  trial,  I  left  it  to  the  Jury  to  ^y,  wi^f  d^ 
this  protest  had  been  made  i^  ignorance  of  such  pairqlr^q^ 
ceptc^qe;  and  they  expressly  found  that.it  Jied,  aqdtbl^ 
the  plaintiffs  had  been  wholly  igaorant.of  wh^tlutd.piCftv^ 
Qusly  taken  place  between  Mornfly  and  the .  def<^|iMt^ 
Thereforei  we  ought  not  to  hold>  that  an,  act  done  Ji^iy  t^ 
plaintiQsi  in  ignorance  of  certain  rights  be&ro  yey^ty^.if^ 
them^  should  in  any  way  prejudice  thosp  rights^  ItHfPW^ 
of  a  particular  fact  c^innot  offect  a  just  right*. .  ^i^iUf^ 
Decfsssary  to  refer  to  any  cases  on  the  ^iibje^:)^).^  iM^^ 
ilie  priociplei  deduciUe  from  all  the  authoritiesrito.b^  j(ba| 
j^  a  man  upon  whom  a  b^l  is  drawn  undertakes  to  p^j^^rJ^ 
also  undertakes  to  accept  itj  and  such. sjji.upil^Kt^l^lqgy.fiH} 
t|j0  e<]^uily  side  of  tl^e  Hall,  is  copsidw^d  as.fnj^qt^.^cH 
ceptonce.  As  the  plaintiSs^.thej^efofe^haye  d^W^'l^lil^'nfi 
^o  y(Wfe^  their  right,  (;he,  l^w  will  aHqy,4|ij?p^.tq[f;fQpjr^ 
what,  in  justice,  they  are  clearly  entitled  to;  and  it  would 
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be^a  ctWgt-kbef  to  otir  la^^  ff^  iipom  a  bill  driwri  byaniaigeiii 
erf  ihe'deftuidants,  they  havings  bad  the  advantage  of 
thcf  nioney  for  which  H  was  drawn,  they  oodld  turn  fbtmd  ^  ^ 
and  say — biir  agent'  is  not  a  fit  person  to  be  trusted ;  it 
is  triie,  we  hare  had  the  money  to  pay  the  bill;  bdt  we  'do 
not  intend  to  dfo  so«  I  am  glad  to  find,  that  the  ktatate  I 
StSOeo.  4f,  does  not  interfere,  as  it  applies  only'  to  ac- 
ceptances of  inland  bills ;  and  therefore  the  law  w2ft  eti- 
able  us  to  do  the  plainttfTs  that  justice,  to  which  it  ap- 
pears to  me  they  are  so  clearly  entitled.  *      '       i 

'  Mr.  Jhistice  Park. — I  am  of  the  same  opinion.  Th^ 
principal  question  in  this  case  is,  whether  or  not  thier^ 
kas  been  an  acceptance  of  the  bill  in  qae'sti6n;  and'as,! 
believe,  we  all  think  that  there  has,  we  need  not  di^cfass 
tlie  question — whether  an  action  would  lie  for  money  liad 
ahd  'received?  If  this  had  been  necessary,  I  shdnld  havb  ^ 
qtfired  fiirtlier  time  to  consider  that  point.  The  second 
point  is  certilihly  not  tenable;  a^  the  instrutrient  fti  ques^ 
tidn 'caMot  possibly  be  converted  into  a  promissory'  bbl!^: 
With  regart  to  the  question  astb  the  acceptance,  I  &d)s6i 
uWdevstand'my  brothef  ffHlde  to  Have  denied' tTtat  what 
Was  sjiidliy  olieof  the  defendants  did  nof  dmbuht Wan  ac- 
ct^taitcei  at  att  events,  the  cases  to  wMch'  we  HuV6 '  tebli 
rrifeVi^ed;  citaily  shew  that  h:  did.  In  Poitell  v.  Monnler  ifa)j 
Lbrd  Hii}-rffrf(?^e  defcf  did;  that  ninch  Hess  than'thifefamotrriii 
efftd'ali  acceptance.  Thfere,  tlid  drawied  Wpt  the  WHIn^iYii 
pldi^elsttlm'fbytteiiaays,  and,  oh  thelast  of  those  di,yff/ni'etfeiy 
ih^cffied  ihe  Wtter  of  advice  sent  by  the  drawer,  ikdHHi  MH 
^o^lAU  did^'hohmted;  andbfs  Lofdship  tfaoa^]^  that  ^ 
aMotiilt^d 'to  an^cceptance.  But  the  istron^  case  on  thist)bfnt 
hibvttdPfVynne^.Xiiikes^by,  where  th6  question  wasj  Vih^ 
likfct^  j^dmiife  ctmiained  in  a  letter,  to^ccept  or  pay  dn  4i- 
iWittg'Wlli  kihbUtlted tb  ari  afecfeptartde?  knd  it  tWts  h^cf;  flia'i 

{a)  I  Atk.611.  (it)  5Ea^t,5l4. 
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189S.        it  did*  I  at  fint  felt  Botne  difBi^Uy  frMi  tliie  c»8^  of  Jlei^  V 
'         '  fFanoici  (a),  but  tbeni  tbe  oidy  eitpresftioti  Med  ^y  the 

V,  drawee  was,  '*  your  bill  shall  hare  atteutioiH'*  vbieli  did  iMt 

amount  to  an  acceptance|9^  se,  and  was  properly  held  not  to 
be  so.  But  when,  as  tn  Wynney.  Raikes,  a  mait  undertakes 
to  accept  of  pay  a  bill,  it  is  &r  more  unequirocal  Aan  say-* 
ing  *'  your  bill  shall  have  attention,"  which,  as  Lord  Chief 
Justide  Abboii  obserred  (ft),  ''  is  at  least  an  amb%tioua 
phrase:  it  may  mean,  that  the  drawee  would  examine  aoril 
inquire  into  the  state  of  the  accounts  between  hkn  an4  the 
drawer^,  for  the  purpose  of  ascertaining  whether  he  wotdd 
accept  the  bill  or  not; "  but  his  Lordship  also  said;  '^  I 
have  no  deeire  to  break  in  on  die  authority  of  the  twt> 
cases  which  have  been  cited,*'  which  were  those  I  hkst 
just  mentioned  oiPotoetty.  Mohmer^  arid  Wynne  ^i  Rmltes. 
If  what  passed  between  the  defendant  Herring  suid  Mor* 
nuy^  on  the  present  occasion,  did  not  amount  to  an  accept- 
ance, it  ^as  nothing  less  than  a  fraud.  The  arran^taiont 
wai9  made  with  the  ftiU  content  of  the  defendant  HerrH^t 
obtarinedthrough  M^may^  the  agents  who  empfeyed'^n^r ; 
to  draw  the  bill;  and  it  would  be  most  unjust  to  sny;  HfkiA- 
the  defendants  could  now  i^eject  his  agency,  merely  he* 
caiase  it  might  auit  their  purpose  so  to  do.  B^t,  it  itas 
bee*  contended,  that  a  pronudc  to  afceept  is  not«iw^U^^ 
mdess  made  to  a  person  being  a  pai'ty  to  the  bitt;-  hut;  con^  ^■ 
sU^ng  the  relative  situations  of  MarHay  and  Estier  to 
e»olv  other,  and  to  the  d^endants,  we  must'  ck>ml^  tlttt 
the  promise  was  in  effect  made  to  one  of  the  psrti^  to  the 
bill ;  for  it  was  made  to  Momay,  who^  was  the  prinl^iji^iff  67' 
Exter^  the  drawer  of  the  bill:  and  the  defendantCfSrH^'ii^' 
admitted  to  Momay^  that  he  had  received  J  1,000/.,  for  the 
exp4ress  purpose  of  taking  tip  the  biBs.  Wier  o&gt^t  t]^, 
therefore,  to  allow  the  defendants,  who  have,  ^' by '^^h^^ 
own  admission,  had  thfs  sum  paid  them  in  a'  p^ftiBtiUir ' 

••   /  .i  ?i'»  for  I 
(«)  2 Bah>.  &  Aid.  I  J.1  •  \b)  M.  IY5:-'-'  ""'^''   " '' 
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i/  la  ^Uftde  tbo  perlbrimtiee  of  tbat  object,  by  rdiUs-        1^26. 
ing;  to  ^jr  the  bill  io  qvestioDt  the  Mowni  ^f  whidi  they       ymum 
had  pravioii^  reMoted.  <"• 

Mr.  Juitice  BuRROUQH. — ^The  argument  of  my  Brother 
Wilde  might  have  great  weighty  if  this  oaae  rested  merely  on 
a  promiiA  by  one  of  the  defendants ;  but  the  promise  to  pay 
the  biU,  coupled  with  an  acfcnowledpnent,  that  he  had  had 
nmiey  for  that  purpose^  amounts  to  an  aoceptanoe;  which» 
whethec  it  be  express  or  implied^  tends  to  opeMtOi  not  only 
to  Ibe  adtantage  of  every  one  whose  name  was  on  the  hSi 
a|  the  timoi  but  also  of  the  subsequent  holders.  The 
actimij  however,  is  not  brought  upon  the  promiBe,  but  upon 
the  bill;  and  the  only  question  is,  whether  Aete  #ere  an 
acceptance  or  not?  On  reference  to  the  principle,  that  a 
proniise  to  pay  a  bill  previously  drawn,  anaeuats  to  an 
acceptance*  there  can  be  no  difficulty  in  deciding  that 
there  waa^sn  acceptance  in  this  case;  and,  if  so,  there  can 
be  no^oe^eastty  to  revert  to  deebiona,  for  the  promise  to 
pay  was  made  in  the  strongest  possible  terms,  one  of  the 
d^fodantStbaviog  admitted  that  they  had  funds  in  their 
hands,  for  .the  purpose  of  meeting  the  bill  in  question,  to« 
gether  with;  others  drawn  upon  thetn*  They  knewv  frosa 
MmfUdU*  tf^^  *h^  hill  was  drawn,  and  they  also  knew  the 
pajT^  by  wh^in.  it  was  drawn  $  their  assent  to  the  acceptance 
WM  <also\ fortified  by  the  bill  being  left  at  their  house;  tf 
tlmy  .hack  jfiot  meant  to  accept,  why  did  they  not  rsfiise  to 
dci,^?..B9t  thpir  not  having  refused,  isastroog  ground  to 
pT;e9vm^.M)at,  they  /knew  they  were  under  a  legal  obliga- 
tion to  Bay*    '. 

;B4f  1  >^uf  t|ce.€rASEi^EE.'-*This  case  has  been  so  fiiUy  gone 
ii^q,;<^^^  it  is  luinecessary  for  me  to  say  more,  than  tbat  I 
c<)^pu];  |i?iU]  QiyXiOi^  Chief  Justice  and  the  restof  the  Cowt, 
I  am  clearly  of  opinion  that  there  was  an  acceptance  of 
the  bill  in  question.  But  it  has  been  contended,  that  even 
if  there  were  an  acceptance,  it  was  waived  by  the  protest 
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Sot  noB-^ceptance ;  but  as  the  bffi  was  piotealed  in  cottr* 
sequence  of  the  default  of  the  defendants  in  not  properly 
accepting  it,  they  ciumot  now  take  advantage  of  sudi  pm* 
test.  They  were  UKnd  to  accept  or  pay  the  bill,  after 
th^  conversation  whic&  took  place  between  the  defend- 
ant  Herrings  and  Mamay.  As  to  the  second  point,  there 
seems  to  me  to  be  no  ground  for  saying  that  the  instra- 
ment  in  question  b  a  promissory  note;  and,  as  there  has 
been  an  acceptance  of  the  biU,  it  is  quite  unnecessary  to 
consider  whether  the  plaintiffi  ate  entitled  to  recover  on 
the  c6unt  for  money  had  and  received;  if  it  were,  I  abo 
should  desire  further  time  for  consideration.  The  pkiit^ 
tiffs  therefore  are  entitled  to  judgment,  and  the  vodict 
fouiid  for  them  at  the  trial  must  stand* 


June  13M. 

The  Conrt  will 
not  allow  Inoon- 
fUtcnt  plaat  to 
be  pleaded  toge- 
ther, onlevy  at 
the  time  of  the 
appUcatioo  fin: 
leave  to  plead 
acreral  matten, 
an  affidavit  be 
made,  thatnwh 
pleaaare  neces* 
•ary  for  the  jus- 
tice of  the  caie. 


Shaw  v.  Russell. 
1  HIS  was  an  action  of  debt  on  an  arbitration  bond. 

Mr.  Serjeant  Adams  having,  on  a  former  day,  obtained  a 
rule  iiMf ,  to  plead  several  matters,  viz, — Firsts  that  there' 
no  such  award  as  that  set  out  in  the  declaration ; — i 
ly,  that  there  was  no  bond  of  arbitration  duly  executed 
between  the  parties; — thirdly,  performance  of  theawiod 
by  the  defendant  by  the  delivery  of  a  certain  mamhiwe  lo 
the  plaintiff,  within  the  time  limited  by  the  irhihalui 
for  that  purpose: — 9Xkd  fourthly ,  performance  of  the  award 
within  the  period  stated  by  the  arbitrator: 


Mr.  Serjeant  Vaughcm  now  shewed  cause,  and  sofanit- 
ted  that  these  pleas  were  inconsistent;  inasniiieh  aa  the 
two  former  went  wholly  to  deny  the  award,  and  the  «itiM>> 
rity  under  which  the  arbitrator  acted;  and  the  two  ktftrr, 
to  establish  the  award  by  asserting  performance  of  it* 


Lord  Chief  Justice  Best. — One  of  these  pleas  aoit 
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^falflif  nuji itpena».l0  itmlg  Up  e  i^U^e$$  tf>.pQ^0,t\if  ^^^ 
•eBfoitiflifio&Hiefiirllitrati^B  bendj  wben,  by  tbe^^  two .  last  '  v.^ 
-rpAa^'aiidi-'bond,  is  folly  adoiilted  &  a$  the  4efentent  b^  ^ 

jiloidtd  pjorfannaaoe  of  d^  tw«rc]»  which  w«s  made  under 
«Bd  bjrinrtdB.of  thebond*  Thifi  practice  of  ptaadingin- 
•ootiaitteiit  yiitL&  is  most  ab^Htiiuible;  and  it  is . time  that  it 
tsUbnU  be  put  a  stop  ta*  We  will  tber$fiiire  req^uire,  tb^ 
ill  ivtofei  }deas»  which,  on  the  fate  of  thenii  are  inconaialh 
nukt  wAk  eadi  ollier»  shafl  not  be  filedj  unless^  ^^t  the  time 
rAm  ^uk'  lor  pleading  several  natters  is  ^plied  f^Tjap  %f^ 
^4tttift  io  aiadej  dbewSng  that  such  pleas*  are  peeesp^i^f y  $o 
'^ynher  tbe/|astic6of  the  caae.    . 

The  rest  of  the  Court  concurring — 

Rule  absolute^  on  the  defendant's  consent^ 
ing  that  the  second  j)lea  should  be  struck     .    -^u  V 
out. 

U'  ,••  »»i  »i  ,•»  «'!> 
EdGELL  f.  DaLLIMORE.    ,  >  IAM^'WAi^ 

f^AlRe  Serjeant  TarfJyt  on  aforai^^  day  in  (iii^ T^ryj,  I?ad.  wihk iann*b 
fiubtaittdd  ft»rda  utit,  that  alt^atta^hmept.nug^  b^,4^ued,'|^^!ih|i^^ 


<  ttigMilii  Afr Jefendaftt^  fiar.nHhpaym^nt  oi^  a  ^x^  ojf^wonpy  JJ^^^ 

i    -' '  '        certain  uiun. 


•  '     I   •      .  i    i '    I    » 


Imi.//*;  .),I>*:.j   ft?:'  <{••     .  .^  .  ,,     .  .  T  ,;  •[,  «,,1       but  did  not 

Mr.  Serjeant  IIK4fo,«ieirsbij^^iJ.Qaifle,-pA,^^^^  orlS^oir^fw- 

being  produced  and  read  by  the  Secondary,  it  appeared  "J^*jj'^*^J'^ 
-iUiitalhi<ailvtauhnr  badonlyiewd  that  the  defepdant.Y^is  in-  ceed  summarily 
-><flebleiflOf«kaiiplafaitiff  in  the  sun Qf  20012.  on  tk^  first  ({punt  fendllm,  by  ^' 
-<»df4l0<idi0blrjU]elv^  arid  of JB2t  lO^r.  on  iihe.qtbftr  ifqwjs;  £S!Jl«"**' 
.ilM^lif'iliiiietBdtbtt^tach  party  felKHiU  pay^i^&^w^ft  (Jj/^^e 
refi^ielece^xttdrtifltlif  awttrd*-   Tbok^DedJSexji^ntj, con- 
tended, that  although  the  arbitrator  had  found  that  the  de-* 
' -'ftUdtikW  KM  «jid4btedtU4hc  pliinttfi;  Ail)  tim%  tt^erf  was 
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1826.        no  order  for  the  defendant  to  pay,  nor  any  mode  or  time 

Emell       pointed  out,  at  which  payment  was  to  be  made ;  and,  there- 

_     ^'  fore,  that  an  attachment  could  not  issue  against  the  de- 

Dallimorc  ^ 

fendant. 

Mr.  Serjeant  Taddy^  in  support  of  his  rule. — ^The  ar- 
bitrator ^has  found  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum.  That  is  quite  sufficient;  and  a 
demand  by  the  plaintiff  was  all  that  was  requisite  to  make 
the  debt  complete.  The  statement,  that  the  defendant  is 
indebted  to  the  plaintiff,  ex  vi  iermini^  includes  an  order 
for  payment  by  him.  In  an  action  oi  assumpsit ^  or  debt, 
for  goods  sold  and  delivered,  there  is  no  absolute  promise 
to  pay,  but  the  law  implies  a  promise,  from  the  party's  accept- 
ing the  goods.  Awards  are  frequently  made,  in  which  there 
is  no  specific  direction  as  to  the  time  or  mode  of  payment. 

Lord  Chief  Justice  Best. — It  only  appears,  on  the  face 
of  this  award,  that  the  defendant  is  indebted  to  the  plain- 
tiffin  two  certain  sums,  but  there  is  no  order  as  to  the 
payment,  or  the  time  when  it  was  to  be  made.  The  plain- 
tiff has  an  immediate  remedy  by  an  action  for  non-payment 
of  the  sums  stated  by  the  award  to  be  due  to  him  from 
the  defendant.  But  we  cannot  say  that  the  defendant  is 
in  contempt.  An  attachment  being  in  the  nature  of  a 
criminal  proceeding,  the  Court  ought  not  to  resort  to  it, 
unless  the  grounds  for  so  doing  are  perfectly  clear:  and 
here  the  defendant  has  not  disobeyed  any  order  of  the  ar- 
bitrator, as  to  the  non-payment  of  the  sums  in  question, 
for  no  order  has  been  made;  we  therefore  cannot  proceed 
summarily  in  such  a  case. 

Mr.  Justice  Park. — The  plaintiff's  only  remedy  is  by  an 
action.  There  is  no  contempt  of  Court,  as  the  arbitrator 
has  not  ordered  the  payment  of  the  sums  in  question,  be 
has  merely  found  that  a  debt  is  due  from  the  defendant  to 
the  plaintiff. 
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Mr.  Justice  Burrovoh,  and  Mr.  Justice  Oasbleb,  con-         1826. 

Rule  dischttfffed.  «- 

DALLIHORR. 


Wilson  ».  Powis.  ^  Jioicmi. 

X  H  IS  was  an  action  of  special  assumpsit.   The  Jirst  count  A  dechratUm  in 

of  the  declaration  stated,  that,  in  consideration  that  the  ^^"^hatTinooa- 

plaintiff,  at  the  request  of  the  defendant,  had  delivered  a  "jf/^^^jjjjlj^^ 

certain  watch  to  him,  to  be  cleaned  and  repaired  by  him,  delivered  a 

the  defendant,  as  a  watch-maker,  for  certain  reasonable  fendant,  to  be 

reward,  to  be  paid  by  the  plaintiff  to  the  defendant  in  that  J^^^jJ^,^,"^ 

behalf,  the  defendant  undertook  to  clean  and  repair,  and  undertook  to  re- 
pair and  re-de- 
take  due  care  of  the  watch,  and  return  it  to  the  plaintiff  lirer  it  to  the 

within  a  reasonable  time,  on  payment  of  the  said  reward.  IsrtaeA— non- 
Breach — that  the  defendant,  not  regarding,  &c.  did  not  *lf"7f,r^' ^^' 

'  o  -o»  that  the  defend- 

take  due  care  of  the  watch,  but,  on  the  contrary  thereof,  ant  having  re- 
did not  return  the  same  to  the  plaintiff.     The  second  count  watch,  tendered 
stated,  that,  in  consideration  that  the  plaintiff  had  deliver-  ||^^*  J^^ 
ed  a  certain  other  watdi  to  the  defendant,  at  his  like  re-  Wm  todeHTerit 

to  his  uncle  U,m> 

quest,  to  be  rectified  by  him,  the  defendant,  for  certain  who  would 

reward,  to  be  paid  to  him  by  the  plaintiff  in  that  behalf,  tuf,  that  the  de- 

the  defendant  undertook  to  endeavour  to  rectify,  and  to  re-  Skt*  deUreS" 

deliver  the  watch  to  the  plaintiff  within  a  reasonable  time.  '^  ^  another 

,  uncle,  from 

Breach — that  although  the  defendant  had  received  the  whom  it  was 
said  watch,  and  a  reasonable  time  for  the  rectifying  and  ^f^Tpuln- 
re-delivering  of  the  same  had  elapsed,  he  had  not  re-de-  ^^^  entitled 

^  *  to  recover  the 

livered  it  to  the  plaintiff.     The  defendant  pleaded  the  ge-  value  of  the 

I  •  watch,  and  that 

neral  issue.  there  was  no 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Westminster,  ^^^^, 
at  the  Sittinirs  after  the  last  Term,  it  appeared,  that  the  *^««»  •*>«  de- 

®  .  .  daiaiionand 

plaintiff  had  bought  the  watch  in  question  of  the  defendant,  the  evidence; 
who  was  a  watchmaker;  that  the  plaintiff,  some  time  after-  oi^fect!^  that** 

the  action 
should  have 
been  founded  on  a  new  contract  to  deliver  the  watch  to  the  ptelntiflTs  uncle. 
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1826.  wardsi  had  sent  it  to  the  defend&nt  to  be  cleaned  and  re- 
paired ;  that  the  defendant,  having  repaired  it,  had  taken  it 
back  to  the  plaintiff,  and  asked  for  payment ;  that  the  plaintiff 
had  requested  him  to  take  the  watch  to  his  uncle  Uriah,  in 
Margaret  Street,  who  would  pay  for  the  repairs;  that  the 
defendant,  not  being  able  to  find  the  uncle  in  Margaret 
Street,  and  acting  under  an  error  as  to  where  he  had  re- 
moved, had  delivered  the  watch  to  another  uncle  of  the 
plaintiff,  residing  in  Golden  Lane,  who  had  taken  it  and 
paid  for  the  repairs;  that  the  house  of  the  latter  had  been 
shortly  afterwards  broken  open,  and  the  watch,  with  other 
property,  stolen. 

The  Jury  found  a  verdict  for  the  plaintiff,  for  the  value 
of  the  watch. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  the  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  on  the  ground  of  a  variance  between  die 
contract  declared  on,  and  that  proved  at  the  trial,  as  the 
breach  in  the  declaration  was  for  not  returning  the  watch 
to  the  plaintiff;  and  it  was  proved  that  when  the  watch, 
after  having  been  repaired,  was  tendered  to  him^  he  re- 
used to  accept  it>  but  requested  the  defendant  to  take  it 
to  his  uncle.  The  declaration,  therefore,  ought  to  have 
been  founded  on  the  new  contract,  to  deliver  the  watch  to 
the  uncle,  the  original  contract,  to  return  it  to  the  plain- 
tiff, having  been  discharged  by  the  defendant's  tender  of 
the  watch  to  the  plaintiff,  and  his  refusal  to  accept  it. 

Mr.  Serjeant  Vauglian  was  now  about  to  shew  cause, 
when  the  Court  intimated,  that  the  best  course  would  be, 
to  enter  a  stet  processus,  on  payment  of  the  value  of  the 
watch  by  the  defendant,  as  he  had  delivered  it  to  the 
plaintiff^s  wrong  uncle  by  mistake. 

This  proposal,  however, .  not  being  acceded  to,  the 
learned  Serjeant  submitted,  that  there  was  no  pretence 
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to  set  a^ide  the  verdict  found  for  the  plaiqtiff,  as  there 
was  np  variance  between  the  contract  as  laid  in  the 
declaration  and  that  proved  at  the  trial.  The  contract 
was,  for  the  defendant  to  repair  a  watch,  and  re-deliver 
it  to  the  plaintiff;  who,  wh^n  the  watch  wa?  tendered 
to  him,  requested  it  might  be  delivered  to  his  uncle; 
and  he  must  be  taken  to  be  the  plaintiff's  agent  for  this 
purpose.  This,  therefore,  was  no  departure  from,  the 
original  terms  of  the  contract,  as,  in  law,  the  principal  and 
the  ageqt  are  considered  as  one  and  the  same  person,  and 
a  delivery  to  an  agent  is  equivalent  to  a  ^eliv^ry  (o  the 
principal.  In  Smith  v.  M^Clure{a),  Lord  EUenborougk 
held,  that  a  bill  of  exchange  payable  to  a  man's  own  or- 
der, was  payable  to  himself,  if  he  did  not  order  it  to  be 
paid  to  any  other.  So,  in  this  case,  the  watch  was  to  be 
re-delivered  to  the  plaintiff,  if  he  did  not  make  any  order 
for  its  delivery  to  another ;  but  he  did  make  such  an  or- 
der, namely,  that  it  should  be  taken  to  his  uncle,  in  Mar^ 
garet  Street,  who  therefore  stood  in  the  place  of  the  plain*^ 
tiff,  as  he  was  authorized  to  receive  the  watc}i.  But  the 
defendant  did  not  deliver  the  watch  to  the  plaintiff's  uncle 
in  Margaret  Street,  but  to  another  uncle  in  Golden  Lane, 
who  had  no  authority  to  receive  it,  and  in  whose  posses- 
sion it  was  at  the  time  of  the  loss. 

The  Court  here  called  on — 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  contract 
which  the  plaintiff  has  declared  on,  was,  that  in  consider-- 
ation  of  his  having  delivered  a  watch  to  the  defendant  to  be 
repaired,  he  undertook  to  repair  and  return  it  to  the  plaintiff« 
on  being  paid  for  repairing  it.  The  contract  proved  was, 
that,  when  the  defendant  had  repaired  the  watch,  he  took 
it  to  the  plaintiff,  who  requested  him  to  take  it  to  his  wn* 

(a)  5  Eabt,  477. 
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1826.  cle ;  the  contract  to  deliver  the  watch  to  the  plaintiff  was 
therefore  discharged,  and  the  action  should  have  been 
brought  against  the  defendant,  for  not  delivering  the  watch 
to  the  person  to  whom  he  ought  to  have  delivered  it,  viz. 
the  plaintiff's  uncle.  But  the  watch,  at  the  time  of  its 
loss,  was  not  in  the  custody  of  that  uncle,  but  of  another 
uncle  of  the  plaintiff,  to  whom  the  defendant  had  deliver- 
ed it^  in  mistake  of  the  plaintiff's  order.  The  question  then 
is,  not  whether  a  contract  ever  existed,  but  whether  the 
defendant  has,  under  the  circumstances,  been  guilty  of  a 
breach  of  the  contract,  as  laid  in  the  declaration. 

Lord  Chief  Justice  Best. — There  can  be  no  doubt  but 
that  the  plaintiff  is,  by  law,  entitled  to  recover.  Still,  I  can- 
not but  think,  that  the  true  justice  of  the  case  would  have 
been  better  answered,  if  the  parties  had  agreed  to  the 
terms  proposed  by  the  Court.  The  rule  with  regard  to 
variance  has  gone  to  an  alarming  length;  and  by  allowing 
technical  objections  to  avail,  they  frequently  tend  to  work 
injustice.  The  second  count  states,  that  the  defendant, 
in  consideration  of  certain  reward,  to  be  paid  him  by  the 
plaintiff,  undertook  to  endeavour  to  rectify  the  watch,  and 
to  re-deliver  it  to  the  plaintiff  within  a  reasonable  time.  The 
meaning  is  clear,  namely,  diat  the  defendant  would  re-de- 
liver the  watch,  when  repaired,  to  the  plaintiff  or  to  his 
agent,  for  a  re-delivery  to  an  authorized  agent  is  a  re-de- 
livery to  the  principal.  It  has  been  said,  however,  that 
the  original  contract  had  been  discharged  by  the  plaintiff, 
and  a  new  one  substituted  in  its  stead :  but  it  was,  in  effect, 
one  and  the  same  contract  The  defendant  was  to  re- 
deliver the  watch  to  the  plaintiff's  uncle  in  Margaret 
Street,'  and  if  he  had  delivered  it  to  him,  the  plaintiff's 
right  of  action  would  have  been  answered  on  the  merits; 
but  it  appears  that,  by  some  mistake,  the  watch  was  deli- 
vered to  another  uncle  of  the  plaintiff,  who  resided  in  an- 
other part  of  the  town,  and  in  whose  custody  it  remained 
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until  it  was  lost.  There  was,  tlierefore,  no  delivery,  either         1826. 
to  the  plaintifF,  as  the  principal^  or  to  his  agent:  and  the 
defendant  is  consequently  liable  for  the  loss. 

The  rest  of  the  Court  concurring — 

Rule  discharged* 


Fletcher  v.  Gillespie  and  Others.  jJuutL 

A  HIS  was  an  action  of  assumpsit  on  a  charter-party.  By  a  charter- 
The  declaration  stated,  that,  on  the  18th  March,  1825.  JJIi^JlJ^Jm 
at  London^  by  a  certain  charter-party  of  affreightment,  ^'S®  of  timber 
made  between  the  plaintiff*,  therein  described  as  the  owner  alongside  the 
of  the  ship  Berwick,  then  lying  in  the  port  of  London,  expense  of  the 
and  the  defendantSi  therein  described  as  oi  London,  mer-  fr«*s*I'e"»  *j»« 

'  '  captain  render- 

chants,  it  was  mutually  agreed  between  the  plaintiff*  and  ^  the  custom- 
defendants,  that  the  said  ship,  being  tight,  &c.,  and  every  with  hb  boats 
way  fitted  for  the  voyage,  should  with  all  convenient  speed  *? the'cmo^iy^ 
sail  and  proceed  to  Quebec,  or  so  near  thereunto  as  she  **"*  '^/  ^^•"^ 

*^  tance  from  the 

might  safely  get,  and  there  load  from  the  factor  of  the  wharf,  the  cap- 
defendants,  a  full  and  complete  cargo  of  deals,  together  the  freighters' 
with  deal-ends  and  staves  for  broken  stowage  only  (the  car-  bourers^to  Wn 
so  to  be  sent  alonstside  the  ship  at  the  expense  of  the  mer-  ^'  ^  the  ship's 

•  ,  ,        _    ^      ,  .       -  .  ,      .  1  _    side ;  he  refus- 

chants  (the  defendants),  the  captam  rendering  the  usual  ed,  saying,  hs 
and  customary  assistance  with  his  boats  and  crew),  not  ex-  a^ehm-ter-^' 
ceedingr  what  she  could  reasonably  stow  and  carry,  over  'y;    The  cap- 

P  •' ,  "^  tain  procured 

and  above  her  tackle,  &c.;  and  being  so  loaded,  should  labourers  for 

therewith  proceed  to  London,  or  so  near  thereunto  as  she  HeUi^^SMi^tht 

might  safely  get,  and  deliver  the  same  on  being  paid  cer-  "j^JJ^  ^j^" 

tain  specified  freight  for  the  cTeals,  deal-ends,  and  staves,  ^^^^  notwith- 

1  /•  i»    •   t        •      f  «•     11   •tending  the 

with  5/.  per  cent  on  the  amount  of  freight,  in  lieu  of  all  charter-party, 

be  recovered, 
under  the  com- 
mon counts  for 
wurlc  and  labour,  and  money  paid. 
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1826.        port  charges  and  pilotage  (the  act  of  God  &c«  excepted); 
the  freight  to  be  paid  on  unloading  and  right  delivery  of 
V-  the  cargo,  one  half  in  cash  and  the  remainder  by  approved 

bills  at  four  months'  date.  The  plaintiff,  after  alleging 
mutual  promises,  averred  that  the  ship,  being  tight,  ftc, 
did,  with  all  convenient  speed,  proceed  to  QuebeCt  where 
the  master  was  ready  and  willing  to  receive,  and  defend- 
ants, to  wit,  on  the  1st  June,  18S5,  did  receive  from  the 
factors  of  the  defendants  a  full  and  complete  cargo  of 
deals  and  staves,  according  to  the  terms  of  the  charter-par- 
ty; that,  being  so  loaded,  she  proceeded  to  London,  and 
there  delivered  the  cargo  of  deals  and  staves  to  the  plain- 
tiff, according  to  the  terms  of  the  charter-party.  Breach 
— Non-payment  of  freight  by  the  defendants  according  to 
the  terms  of  the  charter-party.  To  this  count  were  added 
counts  for  work  and  labour,  and  the  common  money  counts. 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guilds 
hall,  at  the  Sittings  after  the  last  Term,  it  was  proved, 
that,  upon  the  vessel's  arriving  at  Quebec  for  the  purpose 
of  loading  her  cargo,  part  of  it  lay  about  twenty  or  thirty 
yards  from  the  edge  of  the  wharf,  and  that  the  captain  ap- 
plied to  the  factor  of  the  merchants  (defendants),  to  have  it 
removed  to  the  ship's  side ;  that  the  factor  refused  to  do  so, 
saying,  he  would  abide  by  the  charter-party;  that,  there- 
upon, the  captain  employed  labourers  to  assist  the  crew 
in  getting  it  to  the  side  of  the  wharf,  to  whom  he  paid  the 
sum  of  5/.  14^.;  and  this  sum,  together  with  9/.  for  wharf- 
age dues,  and  also  the  demand  for  freight,  the  plaintiff^  as 
owner  of  the  vessel^  sought  to  recover  in  the  present  action. 
For  the  defendants,  it  was  insisted,  that,  as  the  only  breach 
in  the  declaration  was  for  non-payment  of  freight,  the  plain- 
tiff could  not  recover  the  above  claims  for  the  employment  of 
labourers  and  wharfage  dues ;  for,  that  as  charges  of  this 
nature  had  been  provided  for  by  the  charter-party,  as  the 
tsargo  was  to  be  sent  alongside  the  ship  at  the  expense  of 
fhe  merchants,  the  plaintiff  could  not  resort  to  the  general 


IN  THE  SEVSNTH  YEAR  OP  GEO.  IV.  549 

and  implied  liability  of  the  defendants,  under  tbe  counts         1826. 
for  work  and  labour  or  money  paid,  but  that  he  should  have      fletcuui 
claimed  under  the  charter-party,  and  declared  specially  *• 

thereon,  assigning,  as  a  breach,  the  non-payment  of  the 
sums  expended  by  the  captain  in  getting  the  cargo  along- 
side the  ship,  and  for  the  wharfage  dues* 

His  Lordship  left  it  to  the  Jury  to  say,  whether,  accord- 
ing to  the  true  construction  of  the  charter-party,  the  own- 
er of  the  ship  was  entitled  to  be  paid  for  the  assistance  of 
the  workmen  employed  by  the  captain  for  the  above  men- 
tioned purpose;  the  defendants  having  stipulated  to  bring 
the  cargo  alongside  the  ship  at  their  own  expense;  and 
their  factor  having  refused  to  do  so. 

The  Jury  found  a  verdict  for  the  plaintiff,  but  leave 
was  reserved  to  the  defendants  to  move  to  set  it  aside,  in 
case  the  Court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover* 

Mr.  Serjeant  WUde^  on  a  former  day  in 'this  Term,  ac^ 
cordingly  obtained  a  rule  nMS,  that  the  verdict  might  be 
set  aside  and  a  nonsuit  entered,  and  renewed  the  objection 
taken  at  the  trial. 

Mr.  Serjeant  Vaughan  and  Mr«  Serjeant  Bosanquet 
now  shewed  cause. — It  was  clearly  the  duty  of  the  de- 
fendants to  send  the  cargo  alongside  the  ship  at  their 
own  expense;  and  upon  the  refusal  of  their  factor,  the 
captain,  having  employed  labourers  to  do  so,  had  acted 
for  the  benefit  of  all  parties;  if  the  cargo  had  not  been 
brought  alongside  the  ship  in  consequence  of  the  refusal 
of  the  factor,  the  plaintiff's  only  remedy  would  have 
been  for  a  breach  of  the  charter-party:  but  even  if,  as 
was  contended  at  the  trial,  the  plaintiff  might  have  reco- 
vered the  sum  so  expended  under  the  charter-party,  still 
be  had  a  concurrent  remedy  on  the  implied  promise  of 
the  factor,  who  had  specifically  stated,  that  he  would 
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IB2S.        abide  by  the  charter-pariy,  which  was  equivalent  to  hid 
"     '  sajdng,  that|  if  the  defendants  ought  to  pay,  they  would  do 

V.  so.     This  was  a  promise  dehors  the  charter-party;  and 

for  which  the  plaintiff  had  a  new  remedy,  independently 
of  that  instrument;  for,  in  White  t.  Parkin  (a),  where  the 
plaintiffs,  having  contracted,  by  a  charter-party  sealed,  to 
let  a  ship,  then  in  the  Thatnes,  to  freight  to  the  dei!md* 
ants  for  eight  months,  to  commence  from  the  day  of  her 
sailing  from  Gravesend,  on  the  voyage  there  stated,  and 
having  covenanted  that  she  should  sail  from  the  Thames 
to  any  British  port  in  the  English  Channel^  there  to  load 
such  goods  as  the  freighters  should  tender,  and  sail  to 
the  West  Indies,  and  bring  back  a  return  cargo  to  Zon- 
dons — afterwards  agreed  by  parol  with  the  defendants,  that 
the  ship,  instead  of  loading  at  some  port  in  the  Chamselt 
should  load  in  the  Thames,  and  that  the  freight  should 
commence  from  her  entry  outward  at  the  Custom-house:  it 
was  held,  that  this  subsequent  parol  contract  was  distinct 
from,  and  not  inconsistent  with,  the  contract  by  deed,  being 
anterior  to  it  in  point  of  time  and  execution,  and  might 
therefore  be  enforced  by  action,  of  assumpsit.  At  dl 
events,  the  plaintiff  was  entitled  to  recover  on  the  counts 
for  work  and  labour,  or  money  paid,  as  he  had  made  out 
a  clear  primd  facte  case,  and  the  defendants'  agent  had 
und^taken  in  terms  to  pay  according  to  the  provisionfl  of 
the  charter-party,  by  which  the  cargo  was  to  be  sent  along* 
side  the  ship  at  the  expense  of  the  defendants. 

Mr.  Serjeant  Wilde  was  heard  in  support  of  his  rule. 

Mr.  Justice  Park. — ^The  plaintiff's  claim  does  not  rest 
on  the  cfaatteivparty ;  the  sum  in  question  was  paid  by  the 
captain  dehors  the  contract,  for  the  ease  and  benefit  of 
the  defendants;  and  they  have  reaped  the  advantage  of  it. 

{a)  12  East,  578. 


s. 
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By  the  tortus  of  the  charter-party,  the  cargo  was  to  be         1826. 
sent  alongside  the  ship  at  the  defendant's  expensef  the      Fletcher 
captain  rendering  the  usual  assistance  with  his  boats  and  v, 

-  GiLLESriE. 

crew.  If,  therefore,  nothing  had  been  said  independently 
of  the  charter-party,  its  construction  might  be  doubtful; 
but  the  defendants'  factor  said,  he  would  abide  by  the 
charter-party;  that  must  be  taken  to  mean  that  he  would 
do  all  that  was  required  to  be  done  by  his  principals  under 
that  instrument,  and  that  they  would  repay  the  captain 
for  the  labourers'  services  in  getting  the  timber  alongside 
the  vessel,  in  case  the  defendants  should  be  deemed 
liable  to  make  such  payment;  and  this  undertaking  being 
fairly  within  the  scope  of  his  authority,  and  binding  on 
the  defendants,  I  am  of  opinion  that  the  verdict  must 
stand. 

Mr.  Justice  Buarouoh. — By  the  verdict,  the  Jury  have, 
in  effect,  found  an  express  promise  by  the  factor,  as  the 
authorized  agent  of  the  defendants,  to  abide  by  the  tenns 
of  the  charter-party;  but  I  am  of  opinion  that  the  plain- 
tiff might  have  recovered  on  the  count  for  work  and  la- 
bour, the  labour  having  been  necessary  and  beneficial 
for  the  defendants. 

Mr.  Justice  Gaselbe. — It  was  properly  left  to  the  Jury 
to  say,  whether  the  expense  of  removing  the  timber  was 
to  fall  on  the  defendants;  they  found  that  it  was:  there 
was  a  good  consideration  for  their  agent's  promise,  of 
which  the  plaintiff  has  a  right  to  avail  himself,  either  on 
the  count  for  work  and  labour,  or  for  money  paid. 

Rule  discharged. 
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1826. 


Wtdncidav, 
June  14m. 

In  a  declara- 
tion of  astump" 
tit  by  execu- 
tors, in  a  count 
for  money  paid 
to  and  for  the 
use  of  the  de* 
fendant  by  their 
teitatori  B.  B., 
it  was  alleged, 
that  **  the  de- 
fendant being 
indebted,  he  the 
said  B.  B,  pro- 
mised to  pay  the 
eaidB.  fi.."— 
Held,  that  the 
words  *'  the  said 
B.  B"  before 
"  promised," 
might  be  con- 
sidered as  sur- 
plusage. 


Buxton  and  Others,  Executors  of  Buxton,  t.Nancolas. 

L  HIS  was  an  action  of  assumpsit,  by  the  plaintiffsy  at 
executors  of  Be^amin  Buxton,  deceased* 

Hhfi  first  count  of  the  declaration  was  for  lj20(M.,  lent 
by  the  testator  to  the  defendant. 

The  second  count  stated,  that  the  defendant  afterwarda, 
^nd  in  the  life-time  of  the  said  Beiyamin  (the  testator),  to 
wit,  on  &c.,  at  &c.,  aforesaid^  was  indebted  to  the  said 
Benjamin,  in  the  further  sum  of  l,SOO/«  for  money  by  the 
9aiiBetyamin,  before  that  time,  paid,  laid  out,  ondexf- 
pended,  to  and  for  the  use  of  the  said  defendant;  and  being 
so  indebted,  he  the  scud  Benjamin,  in  consideration  there- 
of, afterwards,  and  in  the  life-time  of  the  said  Befyamm, 
to  wit,  on  &c.,  at  &c.,  aforesaid,  undertook  and  faithfuUy 
promised  the  said  Benjamin  to  pay,  &c 

The  three  following  counts  were  for  money  had  and  re« 
ceived,  for  interest,  and  upon  an  account  stated  between 
the  defendant  and  the  testator,  in  the  life-time  of  the 
latter,  and  a  promise  to  pay  him  accordingly. 

The  defendant  demurred  specially  to  the  second  count, 
and  assigned  for  cause,  that  it  was  stated  and  alleged  in 
and  by  that  count,  that  the  said  Benjamin,  in  his  life-time 
undertook  and  faithfully  promised  the  said  Befgamin  to 
pay  him  the  said  sum  of  money  in  that  count  mentioned, 
when  the  defendant  should  be  thereunto  requested*  The 
plaintiffs  joined  in  demurrer. 


Mr.  Serjeant  Onslow,  in  support  of  the  demurrer,  con- 
tended, that  the  count  in  question  was  altogether  absurd 
and  unintelligible  upon  the  face  of  it,  inasmuch  as  it  con* 
tained  no  promise  by  the  defendant  to  pay,  but  a  promise 
by  the  testator  to  pay  himself. 


Mr.    Serjeant    Spaukie,    contra,   referred    to    Viners 
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Abridgment  (a),  where  it  is  stated,  that,  "  where  a  matter 
set  forth  is  gratntnatically  right,  but  absurd  in  the  sense, 
and  unintelligible,  the  Court  cannot  reject  some  words  to 
make  sense  of  the  rest;  but  that,  where  a  matter  is  non- 
sense, by  being  contradictory  and  repugnant  to  somewhat 
precedent,  there  the  precedent  matter,  which  is  sense, 
shall  not  be  defeated  by  the  repugnancy  which  follows; 
but  that  which  is  contradictory  shall  be  rejected :  as,  in 
ejectment,  where  the  declaration  is  of  a  demise  on  the  2nd 
x)f  Jamtarfff  and  that  the  defendant,  posiea,  scilicet  the 
Ist  o{  January f  ejected  the  plaintiff;  here  the  scilicet  may 
be  rej^ted  as  being  expressly  contrary  to  the postea  and  the 
precedent  matter.  Per  Holt,  C.  J.,  in  Wyatv,  Aland  {by* 
And  here,  the  words  "  the  said  Benjamin,**  after  that  of 
** indebted,'*  may  be  struck  out,  being  superfluous  and 
unnecessary. 
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1826. 

Buxton 
Namcolas. 


The  Court  being  of  opinion  that  the  count  was  suffi- 
cient without  those  words: — 

Judgment  for  the  plaintiff. 


(«)  TiU  Nomeme,  A.  pi.  a 


(b)  1  Salk  324. 


Scales  «?.  Jacob.  Wednesday, 

June  14M. 

JL  HIS  was  an  action  of  assumpsit  for  butcher's  meat  sold  i°  attumptu  for 
and  delivered.  The  defendant  pleaded — First,  the  ge-  Jujaofthesui* 
neral  issue; — and  secondly,  actio  non  acerevit  if^a  sex  |j»««of*»™«a- 

"  •'  tions,  on  wntcn 

annos*    The  plaintiff  replieid  «  promise  by  the  defendant  issue  was  joined, 

....  ^  ,  .   ,    .  .    .      \  ihepUintiff 

wUhui  BIX  years;  on  which  issue  wasjomed.  proved, that, 

three  yeara  after 
the  origioal 
cause  of  aciion  accrued,  and  within  six  years  of  the  commencement  of  the  suH,  the  defendant, 
on  being  asked  for  payment,  said,  that  he  could  not  pay  then,  but  that  be  would  do  so  as  soon  as 
he  was  able: — Held^  by  Lord  Chief  Justice  Bett  and  Mr.  Justice  Gaselee,  {diss,  Mr.  Justice  Park, 
and  Mr.  Justice  Burrough,)  that  this  was  a  conditional  promise  only,  .and  (bat  it  did  not  take  the 
case  i»M  vi^the  JMituify  unless  the  plaintiff  was  prepared  to  prove  the  defendant  s  ability  to  pay. 
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1826.  At  the  trial,  before  Lord  Chief  Justice  Besi,  at  GuUd- 

hMy  at  the  Sittings  in  the  last  Temii  it  appeared  by  the  eri- 
dence  of  the  plaintiff's  son,  that  the  plaintiff  was  a  butcher; 
that  the  meat  had  been  delivered  by  him  to  the  defendant, 
in  the  years  1817  and  1818,  for  which  a  bill  had  been 
sent  in ;  that  a  balance  remained  due  from  the  defendant 
to  the  plaintiff,  of  16/.  ^s.  Sd.;  that,  in  18£3,  tlie  witness 
called  on  the  defendant,  and  demanded  payment  of  the 
balance ;  and  that  the  defendant  said,  it  was  not  in  his  pow- 
er to  pay  then,  butthsft  he  would  pay  as  soon  as  he  was  able. 
His  liOrdslup  was  of  opiniqn,  that  this  was  a  mere  con- 
df dotial  promise,  and  did  not  take  the  case  out  of  the  sta- 
tute ;  and  that,  to  have  been  available  to  the  plaintiff,  he 
should  have  declared  upon  it  specially;  and  have  been  pre^ 
pared  to  prove  the  defendant's  ability  to  pay  subsequently 
to  his  acknowledgment;  and  his  Lordship  told  die  Jury, 
that  although  a  mere  acknowledgment  might  raise  the  in- 
ference of  a  promise,* yet  that  there  must  be  a  promise, 
either  express  or  implied;  and  that,  if  any  thing  were  said 
by  the  defendant  to  negative  that  inference,  there  must 
be  that  which  either  directly  or  indirectly  amounts  to  a 
promise:  and  he  directed  a  nonsuit,  reserving  to  the  plain- 
tiff leave  to  set  it  aside,  and  that  a  verdict  nught  be  en- 
tered for  him  to  the  amount  of  his  demand,  or  that  a  new 
trial  might  be  granted. 

Mr.  Serjeant  Vaughan,  in  the  last  Term,  accordingly 
obtained  a  rule  nisi,  and  cited  the  cases  of  BickneO  v. 
Keppel  (a);  Kinder  v.  Paris  (6);  Leaper  v.  Taiton  (c); 
and  Tliotnpson  v.  Osborne  (cf);  the  latter  of  which,  the 
learned  Serjeant  contended,  was  precisely  in  point,  as 
there,  a  promise  by  a  defendant  to  pay  a  debt  by  instal- 
ments, when  he  teas  able,  was  held  by  Lord  EUenbarovgh 


(a)  1  New  Rep.  20.  (c)  6  East,  420. 

(6)  2  H.  BU  561 .  (<0  ^  ^tark.  Rep.  98. 
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to  be  siiffieient  to  take  the  case  out  of  the  statute,  with-         1826. 
out  proof  of  time  having  been  given,  or  of  the  ability  of 
the  party  to  pay. 

Mr.  Serjeant  AtHarns,  on  a  former  day  in  this  Term, 
shewed  cause. — The  words  used  by  the  defendant,  on 
being  applied  to  for  the  balance  due  to  the  plaintiff, 
dearly  amounted  to  a  conditional  prombe  only,  for  he 
said,  ''it  is  not  in  my  power  to  pay  now;  but  I  will  pay 
as  soon  as  I  am  able.''  If  these  words  had  been  spoken 
six  years  after  the  original  debt  had  been  contracted, 
there  can  be  no  doubt  but  that  this  case  would  have  fallen 
within  the  principle  of  Cole  v.  Saxby  (a),  where  Lord 
Kenyon  held,  that  if  a  plaintiff  to  a  plea  of  infancy  replies 
a  new  promise  after  full  age,  and  the  evidence  is  of  a  pro- 
mise to  pay  ''  when  the  party  is  able,"  the  plaintiff  must 
pfove  that  the  defendant  was  of  ability  to  pay.  The  same 
point  was  raised  in  Dapiesy,  Smith  (6),  where^  to  a  de- 
mand of  a  debt  above  six  years*  standing,  the  defendant,  on 
being  applied  to  for  payment,  said,  *'  I  think  I  am  bound 
in  hopour  to  pay  Davies,  (the  plaintiff),  and  I  shall  pay 
him  when  I  am  able:''  Lord  Kenyan  ruled,  that  this 
was  a  conditional  promise  only,  and  that  the  plaintiff 
was  bound  to  shew  that  the  defendant  was,  at  the  time 
of  bringing  the  action,  of  suflScient  ability  to  pay,  and 
added,  that  it  had  been  so  ruled  before  by  Lord  Chief 
Justice  Eyre.  So,  in  Besford  v.  Saunders  (c),  it  was 
held,  that  if  a  bankrupt,  after  obtaining  his  certificate, 
promise  to  pay  a  prior  debt  when  he  is  able;  in  a  general 
indebitatus  assumpsit  brought  on  that  promise,  the  plain- 
tiff must  prove  the  ability  of  the  defendant  to  pay.  la 
Hyleing  v.  Hastings  (cQ,  which  was  an  action  oi  assump^ 
sit  for  goods  sold  and  delivered,  the  defendant  denied 

(a)  3  £8p.  Rep.  159.  Raym  3S9;   1  Salk.  29;    5  Mod. 

(6)  4  Esp.  Rep.  36.  425;  Carth.470;  12  Mod.  323;  Ld. 

(c)2H.  Bl.  116.  Holt,  427. 
{d)  Com.  Rep.  54;  »S.  C.  1  Ld. 
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fd3$.  tbat  he  had  bouj^ht  the  goods,  but  said,  ''pmveky  «aO'[ 
will  pay  you  f  and  it  was  held,  that  proof  df  the  d^t  H^^ 
necessary  to  take  the  case  out  of  the  statute*  Iftere,  if 
the  words  had  been  spoken  after  the  expiration  of  the  six 
years  from  the  time  the  debt  accrued,  it  would,  upon  Che 
authority  of  those  cases,  have  been  necessary  for  Che  plain- 
tiff to  prove  the  defendant's  ability  to  pay  at  the  time  the  ae- 
tionwas  brought.  But  it  maybe  said,  that,  as  the  words  were 
spoken  by  the  defendant  within  six  years  from  the  delirery 
of  the  meat,  they  would  operate  to  keep  the  original  delH 
alive ;  and  that,  when  they  were  spoken,  there  was  no  ac- 
knowledgment of  the  debt,  or  new  promise  necessary.  The 
statute  21  Jac.  1,  c.  16,  was  passed,  not  fot  the  ptirpdse  6( 
enforcing  the  payment  of  debts,  but|  as  the  preamble  says, 
**  for  quieting  of  men's  estates,  and  avoiding  of  suits  in  law ;" 
and  the  enactment  is  positive  (a),  t>ix.  '*  that  all  actions  Qpdb 
the  case  (other  than  for  slander)  shall  beeommenced  and  sued 
within  six  years  next  after  the  cause  of  such  action  or  sail, 
Md  not  after  J^  The  Courts  have,  from  time  to  time,  ezlctid- 
ed  the  strict  letter  of  the  statute,  and  gone  far  beyond  tile 
intention  of  the  Legislature;  yet,  in  the  late  case  of  ffttrti 
V.  Parker  (&),  where,  to  an  action  of  trespass,  for  lineak'- 
ing  and  entering  coal-mines  and  taking  away  coah,  die 
defendant  pleaded,  actio  non  aecrevU  i^fra  sew  -amMs; 
to  which  the  plaintiff  replied,  that  the^cfkm  had  accrued 
withih  six  years ;  and  at  the  trial  fto  evidehce  #as  givesi  to 
shew  that  the  trespass  was  actually  committed  withifi  six 
years;  it  was  held,  that  evidence  6f  a  promise  to  make 
compensation,  made  by  the  defendant  befoi^  the  com- 
mencement of  the  action,  and  when  h^  was  threatened 
with  an  action  for  taking  away  coals,  was  not  shffieient  to 
support  the  issue;  by  which  the  plaintiff  Was  bbtttid  to 
prove  the  aiBrmattve,  ri».  that  he  had  a  good  caAise  t^f 

(a)  Section  3.  (6)  ]  Bum.  St  Aid.  98. 
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action  wUhin  six  years  before  the  commencement  of  the  J'^^^ 
suit.  It  is  true,  that  that  was  an  action  of  trespass :  and  al-* 
though  HeylingY.  Hastings,  and Leaperr.  TaUon (a), were 
dted  to  shew^  that  a  promise  to  pay  created  a  fresh  cause  of 
action;  and  hard  EUenborough,  in  the  latter  case,  said  (6): 
**  As  to  the  syfficiency  of  the  evidence  of  the  promise,  it 
was  an  acknowledgment  by  the  defendant  that,  he  had  not 
paid  the  billi  and  that  he  could  not  pay  it;  and  as  the 
limitation .  of  the  statute  is  only  a  presumptive  pay- 
ment, if  his  own  acknowledgment,  that  he  has  not  paid, 
be  diewn,  it  does  away  the  statute:** — yet,  in  this  case^ 
the  words  spoken  by  the  defendant  were  immaterial  dur- 
ing the  six  years,  as  no  new  promise  to  pay  was  then  ne- 
cessary; and  even  if  they  are  to  have  effect  after  the 
expiration  of  the  six  years,  they  must  be  taken  only  as  a 
bare  acknowledgment  of  a  debt,  and  not  to  create 
any  new  liability,  but  only  to  furnish  evidence  of  the  de- 
livery of  the  goods ;  and  that  acknowledgment  must  be 
taken  subject  to  its  terms,  and  is  only  evidence  from 
If hich  a  promise  to  pay,  when  of  ability,  may  be  inferred ; 
and  if  other  words,  forming  a  condition,  are  attached  to 
this  negative  promise,  it  throws  the  onus  on  the  plaintiff", 
of  shewing  the  means  of  the  performance  of  the  condition, 
according  to  the  case  oiHeylingv.  Hastings^  as  reported  in 
Catihew,  where  Lord  Chief  Justice  HoU  observed  (c) — 
''  That  the  point  in  law  was,  whether  the  conditional  pro- 
mise made  upon  the  denial  of  the  debt  demanded,  should  re- 
vive the  debt,  now  the  condition  of  the  promise  was  per- 
formed, vtM.  by  proof  of  the  debt,  so  as  to  bring  it  out  of  the 
statute  of  limitations."  In  the  report  of  that  case  in  Sal- 
held  (cl),  the  second  point,  as  to  the  necessity  of  the  i»oof 
of  the  debt,  is  altogether  omitted.  The  great  difficulty  on 
this  point  has  arisen  from  the  case  of  Bryan  v.  Horse* 

(tt)  1 6  Bast,  420.  (c)  Page  47 1 . 

(h)  lb.  422.  {d)  Vol.  1,  page  29. 
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a  debt*  although  aocompajned  with  «  decUr^rfaM  Ujr  ilM 
defendant,  *  that  hei  did  bot  conndeff  hioM^vM  ommg  Iho 
^plaintiff  a  farthiiig,  it  being  inoce  than  six  yeara  aiaee  ik^ 
defendant  contracted/  wa^  sufficient  to  taka  the  oaae  ouit  ef 
the  statute*    But  that  case  cannot  now  be  supporledt  M,it . 
went  far  beyond  ike  terms  or  meaning  of  the  alaftUe^    l» 
Yw  V*  Fouraker  {b),  the  defendant,  who  had  bi^M  wmiff  im 
a  pvomissory  note  for  another  peisoni  npoa .  a  4ewai4i^ 
within  six  year^,  said — '*  You  know  I  had  not  any  fof  ^tbtfrt 
money  myself,  but  I  aa  willing  to  pay  half  of  it;'*  ibb.iraff  > 
held  sufficient  to  take  the  case  out  of  the  ^tutai  duldl^' 
according  to  the  vepprt  in  Bwnm  (e), .iti  waa.a^  anftr^ 
eient  acknowledgmwt  lor  that  purpoasb^thwvh  mid^^ 
i|^iir  the  aotion  had  been  commenced)  but^wbcilhwilhai 
OQjasidered  as  a  distinct  promise,  o?  me^^ly-aa  wsiffwt  ^l 
a..pro^l^^  it  vaf^  a  cl^ar  an4  compli^  i^osgiitlQit^Qfiiteo 
oxtginal  tmwi^qtiapv  uiiiiccon^panied  Vy  .^y  f<tfriotifMW^ 
ciiQ^tioaa9it».i^t^  t^  ox  mo^  f^tPW>MPKts  »fiNtf;^iiblJbtr> 
^P«iti:ary)  th^  fdefmdaiit  anprassg^:!^^;  Tf tA>ifliiiHii»o»»)Q 
half  the  monf^y«    6ut  th«  4v^slioQt..aa  ita.the^/s|MMlitoMt 
be  paAd/by  Jfim,  o^hiyahiUty  ^  j^Jn  Wl»  lw>t4ifcwsssii^i  nm  i 
thf»  •Fuiy.jQetiimed a.^ff^iler 4^odeliiiAmit«ikddM) 
Cpiinrt  ti^tftd, a.  Heir.  1r^  AHiepsjyb^ :.  -Jl^  aten^aalHidaM) 
ing  ^iatQ  l^ave  ta^Msa  an jt  d^nf^ffMl^DMHaf  t^adeWbjDlktt 
defendaatf .  it  is^oi^y  in^deMe  ^^  wJhMh  4i^)^^iisfllta4rtgr> 

i^^Mi:h;ti^e  debt. if  iiokiKfirledg#d,(all0.4te,4Mb4lialpeiks^ 
belwejw  snob  adixiawle^giiifoit  la^r^th^^  <bi0BlalitoiimiMi 
atiq))!^    In  Tfifemv^Tff  iiisf4|pf|i  I^  JfeiH^^^iindattiiJbb 

the  j^v^vi^^Aprqmise  at.laiv^-asi  ic^teti^^  «£J4» 

fttiitul«^qCrmiMioii0;i4s.^^  Xtoaifihtast 


(a)  4  East,  599.  (c)  2  Burr.  1099. 

(6>Bull.  Nj.  Pri.  7th  Edit  by         <<0|Cowp.^M8..,..  •/;    n  (    .. 
Bridgmaiiy  149.  ;..,     t.-^ii 
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(a)  1  B.  Moore,  840 1  S.C.  7         (P)  Ante,  page   198;   S.  C*  3. 
T«unt.606.  Btng.329. 
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IMgtncM'hiiB  beeti  held  sofRcient;  as  saying, '  pr(we  your  1^8^- 
de^t  wiil vM p9y ytm; — '/am  ready  to  aceaUni,\bui 
nifikmf  is  due  to  you^  and  much  slighter  acknowledg- 
metits  than  these  wilt  take  a  deht  out  of  the  statute:** — ^yet, 
bis  Lerdship  does  not  go  the  length  of  saying,  that  these 
eKpressions  are  to  be  deemed  as  unconditional  promises; 
nor  does  it  appear  whether  he  ccMisidered  the  aeknowledg-* 
Bsent  as  setting  up  the  old  promise,  or  merely  as  evidence 
oS  a  new  one:  if  only  the  lattery  the  promise  in  thb  caae 
most  be  taken  subject  to  its  qualification,  viz.  to  pay  when 
the  defendant  might  be  able  todo  so:  lnHeBikgsy.Sh(at(fi), 
vAititi  was  an' action  of  oisum/Mt  by  an  attorney,  to  re* 
ccmr  Us  eharges  relative  to  the  grant  of  an  annuity, 
e^ideis^  was  given  that  the  defendant  sidd,  he  thought  It 
h)Ml  been  seltM  when  tiie  annuitjr  was  granted ;  but  that 
hl^  luid'beeD  ii>.  so  mueb  trouble  sfmie,  he  did  not  te-> 
GOlledtanythiif;  about  it;  and  this  #as  held  not  to  be  a*^ 
suffitfi^it  aiokAo^rledgment  6f  the  debtf,  so  as  to  take  U  out 
ol  Ae  4ta9Qte ;  aiod  was  not  tof  be  left  to  the  Jury  as  evidence 
of  the  itisiisiden  of  sudi^debt»  alttUHigfa  the  plaintiff  proved 
tli4rMl'%UvMs  ntft^a  at  tfbe  time  of  gr^tingr  the  an- 
imit#>««Md XMdCMeCAiafiite^^  l^isdSneuIt^ 

to<fas<ffiiieibiiiUi(h0t)aae6  wbi6b  have  been  deternuned  on 
tUs^iMiatL^   it  U-  i^oUAle)  tilM,  if  ihe  C<yuks  codd  te^[ 
tadbecibtf  "iteiM  %hiidi  tbegr  bate  takcbi  they  woiild  per-' 
oeHp  tlwt'JfiMfee^wMld  have  been  better  c6nsulted  6y  a* 
sSllel^iidhetteiee  f^Miie  titattrti»;  irfihbat  consulting  ihd^ 
liwtieqM'taflMtOfhidivUhuihL'*    !nierole  tb'li^donebt^ 
fnHiiiiHctfa^bi|«idedslbdel8»  that  jm  adhiowle^gmdnt  dfa 
dehtleaxi^'Oitfy  b#  oedliefed  as  evidence  from  i^hich  a 
pvtonDafrfaay^to'tafiaiH-edi  but  dtet  it  does  not  necessarily 
imfA^M.  }iiMtlse«    In  JKwnv.OcuiJ^),  .whieh  watr  an* 
MMiUmp^  tit!  mon^  font,  the  defendant  plekd^  - 
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1926.  eiV actio  non  accrevii  infra  sex  armos;  and,  on  being  ar^ 
rested,  he  said  to  the  sherifTs  officer,  *'  I  know  I  owe  the 
money,  but  the  bill  I  gave  is  on  a  three-penny  stamp;  and 
now  I  am  arrested  I  will  never  pay  :**  it  was  held,  that  this 
was  not  such  an  acknowledgment  of  the  debt  as  would 
take  the  case  out  of  the  statute*  And  Lord  Chief  Jus* 
tice  Best  said  (a):  ''The  Courts  have  held,  that  a  bare 
acknowledgment  of  a  debt  within  six  years,  fd  sufficient  to 
take  a  case  out  of  the  statute,  although  unaccompanied 
by  any  promise  to  pay.  That  appears  to  me  to  be  against 
the  spirit  and  letter  of  the  act.  If,  however,  a  particular 
construction  has  been  put  upon  a  statute,  which  has  been 
followed  by  a  long  and  uniform  series  of  decisions,  it  ought 
not  to  be  departed  from.  But,  where  there  are  conflicting 
authorities,  or  where  the  principles  on  which  those  au- 
thorities are  founded  appear  doubtful,  we  ought  to  go 
back  to  the  fountain-head,  and  take  the  statute  itself  for  our 
guide.  If  I  were  now  sitting  in  a  Court  of  Error,  I  think 
I  should  say,  that  any  acknowledgment  of  a  debt,  although 
made  in  distinct  and  unqualified  terms,  would  not  deprive 
the  party  making  it  of  the  protection  of  the  statute.** — ^Tfae 
authority  of  Bryan  v.  Horseman  has  been  much  doubted 
in  several  subsequent  cases.  A  man  may  acknowledge' the 
existence  of  a  debt,  which  he  knows  himself  to  he  inca- 
pable of  paying;  and  it  is  contrary  to  sense  and  reason'to 
presume,'  from  such  acknowledgment,  that  be  promises  to 
pay  it.  -  Yet,  without  regarding  the  circumstances  under 
whith  an  acknowledgment  might  have  been  made,  the 
Courts,  on  proof  of  it,  have  frequently  inferred  a  proniisie. 
But  there  are  several  cases  from  which  it  may  be  collect- 
ed^ that  if  there  be  any  thing  said  at  the  time  the  dcknoir- 
ledgment  is  made,  which  can  repel  the  'va!kteiic^'6f'^ 
t>tottise,  a  bare  acknowledgment  will  not  take  li  6as6'0iti 
of  the  statute.     In  Dickson  y.  7%mson  (6),  it  was  ruTed 


••  !  -  ■:•.' 


(a)  Ante,  204.  (6)  2  Show.  126. 
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by  Lord  Chi^f  Justice  Seroggs,  and  agreed  to  by  coun-  1826. 
9el>  that  a  promise  of  payment  within  the  six  years,  though  scalei 
the  debt  wer^  contracted  long  beforci  would  evade  the  sta- 
tute; but  that  eofff^ssiani  or  only  acknowledgment  that  the 
^fendant  owed  the  plaintiff  so  much^  would  not  do  it: — 
and  j«i  Bland  v,  HaseHg^  Lord  Chief  Justice  PoUexfen 
was  of  opinion  (a)^  that  if  the  promise  were  renewed  with- 
^iu  the  spc  years,  yet«  if  not  upon  a  new  consideration, 
Jt  should  not  bind: — the  reporter  adds  a  qucere,  "  for  the 
common  practice  is,  upon  a  plea  of  the  statute  of  limita- 
tions, to  prove  only  a  renewing  the  promise,  without  any 
further  .consideration;  but  a  bare  ouming  the  debt  is  not 
tflien  to  be  s^fficient.^  Here,  therefore,  although  the 
words  were  spoken  by  the  defendant  during  the  six 
years,  they  can  have  no  other  effect  than  if  they  bad 
been  spoken  after  that  period ;  and  if  they  are  to  be  con- 
aidered  as  an  acknowledgment,  they  can  only  be  deemed 
evidence  from  whence  a  pro  mise  to  pay  may  be  infer- 
jred;  and  that  promise  must  be  taken  with  all  the  circum- 
stances and  conditions  annexed  to  it,  viz.  to  pay  as  soon 
flA  the  defendant  was  able  to  do  so. 
•1 

Mr.  Serjeant  Vaughanj  in  support  of  liis  rUle. — The 
acknowledgment  by  the  defendant  was,  at  all  events, 
a  conditional  promise  to  pay  the  debt,  when  he  should 
be  able;  and,  admitting  it  to  be  only  conditional,  yet, 
in-  fact,  it  was  altogether  unnecessary  that  any  promise 
i^bould  have  been  made :  as  the  law  wilf  imply  a  pro- 
mise from  the  bare  acknowledgment  of  the  debt.  Be* 
sjidos^  the  acknowledgment  was  made  within  six  years  from 
the  time  the  or^nal  debt. was  contracted.  The  principal 
/^^^stion  raised  by  the  issue  is,  whether  the  plaintifTs 
pmi9^  of  action  had  accrued  within  the  six  years.  In  cases 
(wlp/ere  the ;  original  cause  of  action  has  expired  by  the 
effluxion  of  that  period,  a  new  promise  has  been  held  to 

.    00  2  Vent.  152.      . 


revive  k,  dr  to  eointitote  a-MW  eauie  dftMStimiL  iUlboiqih, 
in  Dam  t«  CiroM  (a),  which  was  an  aotimi  of  ainiayii/ 
by  ttn  exeeutor,  «fi  a  jwvniiti^  lo  iiUr  MiMnri  and  Cte  de- 
fendant pleaded  the  ac«tule»  it  was  faeUiliutl  a  pdlaulAeld 
ifo  executor  widdn  six  years  eouid  fiot'to^slvanlA'M- 
deiioe;  yet  thai  wai  merely  a  queaden^vanteM^  butliepe, 
DO  fixpteoB  or  absohite  piomiae  was  «e<Miafyt  liir  if 'the 
defeadant  had  acknowledged  that  he  had  *had  ^-VMNft, 
bat  had  aaid  be  would  not  pay,  and  nefor  woaid^o  ab, 
aOttld  h  be  contended  that  he  mi|^t  abalMr  UaMblf  ti^ 
hiad  llMt  staiement,  to  aveid  the  paytnent^ofa  jwtdMUt, 
(whkliJie  had  adadtted  to  be  daet  la  MuuntmjAMk. 
Brooke  {t\  iwhefe,  in  a  deed  between  thedetodaata  aadd 
«i  ^ikd  peraon,  the  defendante  acfaaowJadgcdj  wither  en 
yearai  4ie  eaisttace  of  a  debt,  aad^  the  phhUiffp/fcere 
wh^y  aiaaag^ya  to  the  deed:  itwaa  hei|l»  tfaatidna  was 
aafleient  to  tale  the  ease  out  <if  the  itataile,  oni  the 
ground,  that  the  legal  effbet  a£  ai»  adaieaiW^^nfaptYabf 
Ihtf  esriaMncto  of  a  debt  wiihin  •sa.yeaiSi  is 'saflbpeaS^aif 
'•  Itaetf  to  raise  a  ptroause  to^pay  tiie  deW.      -   ' >  ^ .  jf iT^^hoI 

[Lord  Chief  Justice  Antf.^In  ^Smmnyf*  'JSkmUlr^), 
in  aanmpiii  on  a  promissory  nbtOi  the  defatadant '  piead« 
^-^fini,  the  general  issue;  aad  mteetuUf^  she  staukle 
of  liBUtations;  but  Shoe  waa  no  plea  or  notioe'^det 
OflTi  tad  It  waa  proTed,  tfaaH^  on  ti»  pkamj^ahfaariag 
the  defendant  the  note  .within  six  yeart^  hb  said  rf6fyott 
owe  me  a  great  deal  more  jmmey,  and  I  harara/  wbb  ttflT 
against  it;  and  it  was  held  by*Mr«  Justice  Aqpi^DoM 
'Mr.  Justice  Uokoyd,  that  thia  waa  neta  aai^caentlac- 
lOiowledgment  within  six years^  to  trisetheoaaB- aabof*tiie 
scutes  yet  I  thought diffierentlyO  .  .  «  •  <  .  vn.!?' 

In  JliompeoH^*  Oebame  {d)i  Ae  ptondae  lb  ^j  ^^% 
fslearly  conditional,  fbr  the  sleftnidaat  feonasad^t^rrpaif ia 
debt  by  instalments;  and  Lord  EUenborough  held,  that  it 
was  sufiicient  to  take  the  case  out  of  ttiei^t^jite^^aSfit  was 

(a)  1  Salk.  Rep.  28.  (c)  2<Bani.'  9t*  Aldi^yM. ' 

(i!^)3Barn  &Al(l  Hi.  (i/) 2 lStiirk.4W|U Mw  T  L    - 
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' »  » 


'  *(a)'I  baVh.  fc  Aid.  9i.  {d)  8  B.  Moore,  l80;  S.  €>  I 

(6)  1  Bvf n*  &  Crc9fi.  ^r^d.  Bing.  266. 

(c)  2Lofe4Ai9m.  UOl. 


I«  tdkMwltdjgitt^lii  i»hieli  €ieet0d  adebU    InHuM  v.        Itt6 
P<|Mittr(a)«  bi»  JLoidfthip  dwtfW  ft  distiiiclion  between  o^ 
.  mwqpfiJt.aiid  IraqMflf:  liddillg  lliat  a  pronwe  cannot  be 
.  nf^nA  in  an  aqlion  of  imt;  but  that*  In  oMmnpmtg  iht 
H^fLnOwfeigwtnt  #f  a  debt  k  evid^Kse  of  a  fresh  pro^ 
.  aiiit.    Altho^gbi  in  PUkm  ▼«  JFWier  (^X  where  an  m^ 
.ttoQ  wai  bvongbl  against  A.  md  Ji.|  and  C  hia  wife, 
.upM « johrt  pioalisa^ry  il<M,  aladi^by  j<.|  and  C*  hdkfte 
rh^vidisnig^  aind tbe  promiie  was  laid  by  A.  and  C.  be- 
Im:  faer  <lnainrtagt»  and  the  defendanto  {deeded  th^  sta-^ 
..«tUb»)wherMpeQ  issue  Wiis  jotned  2  it  waa heM^  thai  an  afi- 
.  fatek^dgmedf  of  Hie  nele  by  A.^  yrUhm  sit  y^ta^,  bat^  mf" 
Mar^iiehsliSribimage.irfJB.  and  Gw»  was  neC.evid^nee  ^o 
.mff^tta^*klm/tt  y^i  Levd  Chief  Justice  itfM<Mrfiisid, 
'  ^^ilhe  qnesHm  ls»  Whether  an  aclbow)Gdgttie^t«Mide  miA- 
-i»  siki  :yeeis  opeilatea  as  a  new  siihstwtiYe  pcoaifNy  #r 
idnun  dMna  theerigfnal  piMimiae  to  Ibe  lime  when  the  ac- 
iJmimlnd^BiM^  is  made;  in  JOiht I  r^  /'oribn  Iiord  JSJien- 
i fcSMf^eajrsi  ttisflf  ia'aotfonarof  efirnfil9»s<l)  an  acknow- 
ledgment of  the  <deM  iii  Evidence  of  a  fresh  pronnse*    }{ 
«(tl^t:lmJtt>tao,^bttt^  on  the  eoi^traiy,  the  aefcr^wledgqient 
-fia^«  httM  .tbi  eAtft  t>f  ^dnaiirtng  down,  the^oiii^al  j^rooiiset 
t>thflnr  in  sn ^vblioft by  as  OMoiMr  npon  promises  madeto 
ithd4eslailone«dBSiQe<>f  ai^ndseviade  to  ibe  exeeutof 
.wicndd  siij^ort  l^e  issue^^   But  the  rererse  of  this  prqpo- 
lai^on  usaa-  decided  in  Green  ▼•  Crane  (c)."     Bui  h^te, 
<  Ithcnoa  waa  no:  flesh  proause  neceasaxy»  as  tbe  original  q^Mi^e 
rjoCaotite'WESBtiU  sabsiatiiig^  The  law  creates  a  l|abi}i/^w4 
•  infers  a  ptmniise'  to  pay^  npte  the  bare  ackaowledgSae.i|t  of 
otitaexialeniMrofitlieHiriginaldebfc.  ^xiJFreeiy.Benffimgkyf}, 
where,  to  an  action  oti!  a  .premfesory  note«  the  defirodiiet 
.pleadB#  thesiatutei  and  the  plainiifi*  gave  in  efUle^e  a 
.  leMqr^>  -wirittsn  by  the  dcftudanl  to  him,  staikig  that  '  bn* 
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1926*  sinew  called  him  to  Liverpool,  but  abould  he  be  fbrtanale 
in  his  adventuresi  the  plaintiff  might  depend .  on.  aeeii^g 
him  at  Bristol,  (the  place  of  the  iplaiafciff's  lesidcnoejb 
otherwise^  that  he  must  arrange,  matters  with  him  aa^x^ 
cumstanoes  would  permit;'  and  it  was  not  shewn  that  the 
letter  referred  to  any  other  transaction  l^tween  the  .  pas- 
ties, it  was  held,  that  it  was  properly  left  to  the  Jozy  to 
determine  whether  it  related  to  the  note,  so  as  to  amownt 
to  a  sufficient  acknowledgment  to  take  the  case  out  i>f  the 
statute ;  and  they  having  found  in  the  affirmative,  it  was  held 
that  the  verdict  was  conclusive.  So  here,  the  acknowledg-  • 
ment  of  the  debt  by  the  defendant  was  sufficient  to  shew 
that  a  cause  of  action  existed  to  the  plaintiff,  and  the  more 
especially  so,  as  the  acknowledgment  was  made  within  the 
six.  years,  in  which  the  plaintiff's  original  cause  of  action 
accrued:  and  in  Leaper  ▼«  TaUon{a),  where  the  defend- 
ant acknowledged  his  acceptance  of  a  hill,  and  said  that 
he  had  been  liable,  but  that,  he  waa  not  liable  then,  be- 
cause it  was  out  of  date,  and  that,  he  could  not  pajr  it,;  ii 
was  not  in  his  power  to  pay  it;  this  was.  held  sufficiwi.tp 
take  the  case  out  of  the  statute.  And  jBdr.  Jqstioe  JSffyi^ 
said:  "  It  was  certainly  good  evidence  upon^  aqaocounfi 
stated ;  it  was  evidence  of  a  debt; — ad^owledgtflig  Jiis  <a^^ 
ceptance,  and  that  he  has  not  paid  it,  creates. a  4^1^«T  // 

Cur.  adc^  vuli. 


I  >  • 


The- Court  being  cBvided  in  ofnnion,  deBi^^ed  their 
judgments  ^rraet/tui  as  foHows:-^ 

■  * 

Mr.  Justice  Gasblee. — This  wa*  an.  ac^<H> .<^  gUmmp'^ 
sUt^Qt  meat  sold  and  delivfsred.    Tb9..defiM»daiit  |pleadr«' 
ed  the  general  issue,  and  that  the  plaintiff's  caiNe'tif  ab* 
tion  did  not  accrue  within  six  years  i  to  which  th^pUiQtiffi 
replied  a  promise  by  the  defendant  to  paiy  tvUbin/siic  years^i 
on  which  issue  was  joined.    At  the  trial,  before  my  Lord 

(tt)  16  East,  420. 


Jacob. 
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Ctrief  Justice,  the  plaintiff  proved,  that  the  defendant,  1826. 
on  being  applied  to  for  payment,  about  three  years  TI^lbT 
after  the  cause  of  action  accrued,  and  within  six  years 
of  the  commencetnent  of  the  action,  said,  that  it  was 
not  in  his  power  to  pay  then,'  but  that  he  would  pay  as 
soon  as  he  was  able.  His' Lordship  nonsuited  the  plain* 
tiff,  on  the  ground  that  this  was  only  a  conditional  and  not 
ati  absolute  promise  to  pay.  A  rule  nisi  to  set  aside  this 
nonsuit  was  granted,  and  cause  has  been  shewn  against  it* 
I  am  of  opinion,  that  the  nonsuit  ¥ras  proper,  and  there- 
fore that  the  rule  for  setting  it  aside  should  be  discharged. 
It  is  unnecessary  to  go  into  any  supposed  difference  or  dis-r 
tinctfen  between  a  promise  and  an  acknowledgment  It 
has  no  where  been  held,  that  a  bare  acknowledgment  of  a 
debt,  quasi  an  acknowledgment,  is  sufficient  to  revive  tHe 
debt;  it  is  only  evidence  from  which  a  new  promise  may 
be  implied :  but  there  must  be  a  new  promise.  The  first 
case  upon  the  subject  is  that  of  Heyling  v.  Hastings  (a); 
and  the  Court  there  considered  the  acknowledgment  as 
ei^ddnee  only  of  a  new  promise.  The  words  of  the  statute 
ihe,*'^t)iat  all  actions  upon  the  case  (other  than  for  slan- 
del),  shkll  be  commenced  and  sued  within  six  years  next 
after  the  eause  of  such  actions,  and  not  after. ^* 

With  regard  to  every  species  of  action  except  that  of 
assu^np^t,  it  has  been  held,  that  the  plaintiff  must  shew 
that  he  commenced  his  action  within  the  time  prescribed 
by  the  It^t^td,  tand  that  the  defiendant  is  not  bound  ^to 
plead  that  the  six  years  have  exjttred.  itiadifflouteto 
assign  a  reason  for  this  difference  in  the  action  of  iwmifip- 
Mli^and,  pfdbably,  if  thd  question  had  now  for  t^e  !drst 
tttfae  )aitise«i|  the  Court  would  be  disposed  to  extend  the 
nda  'to  'that  speiiles  bf  action  also;  but  it  is  now  too 
]dt»  io^  disturb  a  doctHte'that  has  so  long  obtab^; 

fop,  as  iiras  s&M  by  Mr.  Sei^ant  WiUiamSi  in  a  note 

f  .       '     •        •  '  •  •        .       '  •    ' 

(a)  I  Ld.  Raytn.  389 ;  &  C.  Carth.      Hutt.  427 ;  Com.  Rep.  54. 
470;   1  Salk.  29;    12  Mod.  223; 


flOALtta 
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te  Jffodtden  v«  HarrUg$  {n)^  <«  it  is  now  Mlllad,^  that 
if  die  defimdABt  would  take  Mlfaittage  bf  ihii  etelate,  it  is 
MCMwiry  for  lam  to  plead  it,  «lllioagli4ihocamei>f  adiOD 
aiipearson  the  doolamtion  to  \mm  aoemtd .  «pwat4i  ^ 
fooL  yearii  bdbrai  atti  be  will  not  be  peenotted  togir^  Itikt 
evfdmoe  on  the  general  isaue*" 

The  main  question  then  ia^WhetiiiNr^  wJbfli  waa  aaidly 
the  defiandant  in  this  ease,  was  or  was.  not  a  new  promise*  Jb 
BttfUg^  ▼*  UadmgB.  indeed^  (he  Coirt  hcU^4hat  ctww 
promise  aught  operate  as  a  revival  ^  an.  old  onei.allfredffh 
lietasade  to  the  plaintiff^  eodthataeountin  adeflatatiftnliN' 
go4ds  sold  bgr  the  testator,  was  paoved  bya.|4tMnJi^  totpfiy 
aasde  to  the  etieeetot^nere  timn  sik  years  aftea^theorigHiei 
oause  of  ae(iQlthad«ccmed«  Yeti  shortly a&er this  deefsiipiiy 
saa.  in  die  ease  of  iJlaan  ▼.  Crmut  (6)»  {adnch  wte^dwided  ib 
the*  thirds  yean  of  Queen  Jme^  HegUMg  v.  iSsaliij^-h^viiis 
beesi  AHermiMd  ist  the  reignof  WitUmtn^ri^  wliepie^^eile 
had  heM'Uedfe.byJhe  defendM^  to  tbepkieltfrs  tesMAw 
alv>fe  lix^efltrabeferetheiictiopbrone^forpsQfni^ 
neyt  «>pon  a  plea  of  am  aa$9mg$H  si/na  #«r  .awm.^4i^ 
trii4»  h^cffe  Lord  Chief  Jualiic^  ffiAt  the . plaintiff  gav^^vi- 
dMce  of  a  promise  made  to  him  by  the  dc^dwtt.  f(ftqr 
his  arrest,  akid  beibre  the  bill  e|dt4nte4«    Th^  ^ffM^W^ 
was**** Whether  the  evidence  maintained  :thefd€|QJai:atfop^ 
and  the  ease  of  HiffUng  v«  Hfiititig$  was.  v^exx!^.$s^fiif 
ifk^  pwpose  o£  shewing  that  a  praapsfe  after .fhieifi^.yfium 
hroaght  the  matter  out  of  the  statute;  butrthat  |^  n^iw  s<^ 
hnowMgmetit  of  oMifisr  the  debt  does  not  gQ  sa-fiucr  fN)# 
tlNit  it  is  evidence  of  a  promise*    The  i^9i)tecw'il^  ^fif^ 
to  that  oase»  states  that  the  deolsration  was  on  a^pronnfe 
made  to  die  testator,  and  the  promise  giveA  ^p.  eyjidteope 
was  to  the  executor;  and  that  the  Court  said,  that  th^erP' 
ecutor  might  declare  on  a  promise  to  himself: — yet  the  case 
was  adjourned;  and  afterwards,  upon  conference  with 4itf^^ 

Judges f  it  was  held,  that  the  evidence  4id  not  maintain 

t 

I. 

{a)  2  Wmfi.  Saund.  63,  ii.  6.  (6)  6  Mod.  309. 
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4ltd  dbdaiMtiM.  So,  in  Hkkwum  r.  WMer{€l^^  whM^  18S6. 
the  4MMft  of  limtatioii*  hm  pleaded  to  an  aotioii  liMMiglit 
4qr  w  exeouter  on  a  {NKwuBeiiMidte  to  hi»  tetMor,  ancttlie 
pWMMP  replied  a  inAMquent  pteniie  taliiniMlf,  h  mm 
Md  to  btf  a  depfltture  in  pleediftg,  and  thifdlDve  badi  end 
Lord  Chief  Jnatioe  WiUes  said,  "  We  era  <^eipirioa  that 
^ih*  MpKeetioa  ia  not  geod,  ibr  d^  tinie  of  ifaiitailio&  arast 
l^oompWed  ftooii  tfie  time  when  tlie  action  ifitet  aeoraed 
'ti»  the  testator,  and  not  fk>m  the  time  of  profiag  the  utt. 
^ItMrpvonng  of  the  will  gate  no  ne«r  oanse  of  aetion,  end 
tlketefere  fbe  time  of  pvevii^  dM  wiB  as  peilbetly  teoaiMu 
oAll;  Bat  theve  is  another  teaaon  also  net  mentieiiM  by 
'  Ihe^  eonrisei;  because  afl  the  prombee  in  the  dedanMM 
liierkM  tb  be  made  to  the  testator;  and  wheta  tiiejr  we 
M,^  was  held  in  the  ease  of  Oreea  v.  Cooit{i^,  «#- 
|ioned  by  the  name  vf  Jhtm  r.  Ctoa^  (e),  that  an  ieaeoii-^ 
40r  eantiol  giVe  evldenee  t>f  a  pMOdsfaf  tat  himsdf  wiAhteii 
y^tAnJ"  TVm  oase,  tbeMbtfe,  eonfitoa  that  or2>SM  iii 
OitneT  tttd  liie  point  seems  tb  hate  been  adsdtted  in  the 
tts^of  ThisEiCecsrtorsof  theDakeofilTiirMo^  fTM- 

Mirefd)/ wkereitlie  platntifiii  deelared  as  eneeators  oil  & 
ptbmise  to  their  testator;  and '  issne  was  joined  on  a  ^M 
bf  th^'  sCStiite  of  limitatiolis;  and  the  phufitiffli  uioli^ 
4jb  semend,  l>y  laying  the  promise  to  have  been  made  to 
'djemselves,  ir^re  allowed  to  do  so,  on  payment  of  edsti^ 
and  liberty  to  the  defendant  to  pkad  de  nave^  In  SareH 
y.  Wine  (ej,  it  was  also  hdM^  that  endenee  irf*  an  adtnowo- 
ledgihent  by  tiie  defendant,  within  six  years,  of  an  ^d  ear* 
lilting  debt  of  above  six  years  standing,  due  to  the  phlia^ 
tiflP%  ihtestate,  bat  whieh  acknowledgment  was  made  afte^ 
thi^  jsrtestate^s  death,  wonld  not  support  a  connt  by  the  ad- 
mhilstratbr,  laying  the  promise  to  be  made  to  his  intestate; 

'  (a)  Willes,  27.  (rf)  2  Str.  890. 

'•44>'Mi'^  Aati.i)^R«  (0  ^  £aiit,  409.  . 

(c)  I  Salk.  28;  S.C.6  Mod.  309. 
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V^.  an^  Lord  EUenborough  ifaeie  said,  that  Vbt  dase  it  Gieen 
(6r  Dean)  v.  Crane,  was  Setfisire  in  support  tX  the  bbjec- 
tion.  In  Kinder'^.  JRam(o)»  which  was  an  aetioti  by  ttie 
assignees  df  an  msolvent  debtor,  to  recover  money  owing 
by  the  defendant  to  the  debtor,  before  his  insolrency,  and 
the  plaintiffs  declared,  that,  in  consideration  dFtfie  money 
behig  due  to  the  insolvent,  the  defendant  promised  to  piiy 
it  to  the  plaintifik  as  assignees;  it  was  held  to  be  a  bad 
plea;  that  the  cause  of  action  first  accrued  to  the  tii86f- 
Nretit  before  the  plaintiffk  became  assignees,  and 'that'  ^ 
years  had  elapsed  after  tbe  cause  of  action  first  accrued 
to  the  insolvent,  and  before  the  suing  otit  the  writ  of  the 
plAintifis.  And  Mr.  Justice  BuUer  seemed  to  dbink,  lUnt 
the  plaintiffi  must  prove  an  express  promise  to  them«ilv^ft 
at  dits  trial.  The  case  of  Pittam  v.  Poster  (6),  tam- 
ed upon  the  same  point.  Tfaere^  an  action  was  brought 
agaihst  Foster^  and  Norris  and  bb  wife,  upon  a  joint  pro^ 
missory-note,  made  by  Foster  and  Norris*s  wife,  bef&re  her 
martiage,  &nd  the  promise  was  laid  by  Foster  and  Nnrris^i 
xlrift,  before  marriage,  and  issue  was  joined  upon  a  plea  of 
actio  non  accrevtt  infra  sexannos^;  proof  was  given  of  an  ac- 
knowledgment of  the  debt,  by  Foster,  within  the  six  years: 
and  Lord  Chief  Justice  Abbott  said :  ^  This  question  de- 
pends upon  the  form  of  the  promise  laid  in  the  d^daration; 
that  is  hot  immaterial,  because  a  promise  made  by  the  wife 
after  marriage  would  not  be.  available.  TIku  tiie  question 
is — whether  an  acknowledgment  made  Within  six  years 
operates  as  a  new  substantive  promise,  or  draws  down  the 
origitia]  promise  to  the  time  when  the  acknowledgment  H 
made.  In  Hurst  v^  Parker  (c),  iMtiSMenborougK  vstji, 
that,  in  actions  of  assumpsit,  an  acknowledgment  of 'ihe 
debt '  is^  evidence  of  a  fresh  jpromise.  If  that  1>e  not  so, 
but,  on  the  contrary,  the  acknowledgment  is  ib  have*  the 

{a)  ^  H.  B^.  561.  (6)  1  Barti.  &  Cr6ss.  248. 

(c)  I  Barn.  &  Aid.  93. 
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^ect  fif  4m^iiPB  .down.tbe  original  proniUe^  th^rin  m 
aqtipii  bgi  w  ei^eqiitoc.upon  promises  made  io  the  teirtatprt 
^Tidenoie  of .  a. promise  made  to  the « executor  would  sup- 
port the  iswe.  But  the  reverse  of  this  proposition  was 
detjcided  ia  GreenY^  Crane  {a).  That  was  an  action  of  a#- 
f9tmp»i  hy  an  executor j  upon  promises  to  tiie  testator «  The 
d^feindant  pleaded  item  imumpsit  infra  sex  amos,  and,  up. 
^.'evidences  it  appeared,  that,  after  the  death  of  the  teat«r 
^(.md  after  six  years  from  the  time  of  the  contract,  the 
defw^ant  acknowledged  the  debt  to  the  executor,  and 
|iro«EUsed  ta  pay  it*  Lord  Chief  Justice  HoU  deiiyered 
thf  ir^solution  of  the  Court,  and  said,  that  they  were  all 
pf  ippinion,  that  the  action  could  not  be  maintained,  the 
promise  being  made  to  the  executor,  and  so  out  of  the  isr 
me^.  That  case  was  followed  by  several  others  of  the  same 
kipdj^  which  it  is  unnecessary  to  mention.  The  last  was, in 
th^  Court  o{  Common  Pleas,  Ward  y^  Hunter  {b).ThAt,  was 
fuq  action  by.  an  executrix,  on  promises  made  to  the  testa* 
lor— I^ea, .  st^ttute  of  limitations.  Plajmtiff  relied  upon  de- 
ffmdf^t'a  having  said  to  .her^  that  the  testator  fdways  pro- 
9]\i8^  pot  to  distress  him  for  the  money.  The  plaintiff 
hAVing  obtaiaed  a  verdict,  a  motion  wfis.  made  to  enter  a 
n^djisuit,;  and  the: Court  said,  when  the  Courts  deternvned, 
tl^f  ,^  acIuiQwledgmqnt  is  evidence  of  a  new  promise  tb^n 
ma4e,.it  mpst  b^  of  a,  promise  made  by  a  person  compe-' 
t^^t  to  makp  itj  and  to  a  .person  who  is  in  existence  to,  x^^ 
getY#.  it ;.  and  thp  rule  for  a  nonsuit  was  made  absolute. 
Ttia^  pilfe  WAS  determined  at  a  time  when  Lord  Chief  Jus- 
tjp^.^Gfbhs  presided  in  the  Common  Pleas;  than  whom  no 
JM^gei  was  ever  ,mpve  perfectly  acquainted  with  the  rulea 
oj^fpl^i^di^/'  hi  Pitiam  v.  Foster ^  the  other  Judges  were  of 
^f  l^e jopjuon  with  the  Lord  Chief  Justice  ^  and  it  was 
ihff^^foxff  decided,  that  the  acJiJQowledgniient  pf  the  defend* 

{a}^ 2  Ld.  Raym.  l|Ol.  (&)  $  Tannt  :210. 
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a£*Narfi»,  was  abt  evidenec  tp  mppost  tht  imie. 

Il  b.  unneeesfiarj  to  cite  more  decitmia,  for  Ae  p«r»> 
fo&e  Q#  shewing  that  a  piwiDise>  made  under,  thi  cireiMi- 
stances  of  the  present  case,  is  a  new  pteadsej  and  not  a 
revival  of  on  oM  one;  and,  therefore,  that  it  must  be  oor«* 
reotly  decfaured  on,  acGordiBg  to  the  fhct,  for  the  same 
reason  that  a  proviise  made  to>  an  eseCQtor  will  not  mxp^ 
port  a  deolaxation  allegiag>a  promise  m^€  to  bis'  testntor^ 

It  may  beaaid  indeedy  that  die  cases,  to  wUebJ  lia¥e 
refcrsed,  donot  exlu)tly  apply  to  the  present  hi  poim'^' 
fimt^  but  they  itre  the  same  in  prfaKlple;  whieb  is,  that  Iftt ' 
oosditor4oiB8  not  seek  to  reoorer  upon  an  original  ptomlMV  - 
fantu^on  sunesr  oae^  be  tenet  take  care  to  etsite  such  hm^' 
pnmise  tmfy  and  aocttiiate^  to  his  deriaratiM.    A  fkf^*' 
misw  by  m  debtor  to  pay,  wfa«n  hosbidlbd  M»^  eerttirflj^' 
diflfae  Auitenaliy  Aom  a  promiseto  pay  whiM  reqtteil^ 
wflLemAenee  of  the  ibnaerfflromise  stippdrt^a  dedtiMtiiM 
kmnimA  upoan  tHe hitter.    In  odiev  wotAb,  a •  cH^cRSbMl' 
psomhje  td  pay^tshenwf  abimy^  <M«itM  b«  ^nf  M  «fi^ 
uMet A ded^raii^lkamed  orr  ik^ g^timlt-pe^Mfb tti pityi:' 
In  Cobn  Siuibyift),  wbmii  «o  it  ^M*oP  hifSttM^^iliifji^ 
tiff nplM  aDJtwr  priMBitie  itft^r  fcir«gei  Md  im^^iiBmJii' 
whs <tf  a pBomise  t6  pag^  when  tli^  pMf  Wsii  tOiiUi^ijJUt^ 
KBmjfmaaidi  **  This  k  Mt  an^Absotute  proMMf  lo^jr^' 
itiis,  '  when  fae  is^istte/    I  tetiMember  k^4itm%aAp^isill»^ 
Mam^kU,mm(0^dM$ti,  ia.  wttiehiMe  fM^fd^i^lAb;- 
thabh  was  incumbent  oit^th^  pkhmff  to  fk^WrXtM^^t^^i^'^ 
f«tt(faHttt  wapt  of  aboBtjL  tsi^pfty  at^the^  ihne^  of^ihj^iicbte' 
hidugfatw^    )In  BamMYi  JSmUhii^,  ifhtvt  %fatt»d^fe«Aai%' 
D^penbwf  applhadtolUr  pafmentof  a^^bt^AbdvelAif  y^Ci# 
sftanding^  saidc  ^  Ithink  I  am  bound  in  hcmfati&pif^i]^^ 
moMQP^  and ahatt fe^bnn (th» pluhiliff) wh(^ I^u»MI«.^- 
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only ;  and  that  the  plaint  was  boiind  lo  ahew  Aat  dia 
dflifiwdani  was  than  of  suffirient  ability  to  pay;  acUiag, 
lhat.it  had  been  ap  mled  before  by  Lord  Chief  Justioa 
JSyiw»  So^  is  Be^erd  v,  Satmders  (0),  wbcve  a  bankti^ 
aftar.  obtaiaipg  hit  certificate,  promiaed  to  pay  a  prior  debt 
ii^^.  ie  wm$  aUei  m  a  general  imlebitaiuB  aammpmit 
ha^ghH  ^n  that  promifio,  it  waa  held,  thai  the  plaintiff 
mnaft  piove  the  ability  of  the  dofendaAt  to  pay. 

.XfaiMe.  ave  other  ^tjrj  Prima  casee^  aubaequeot  to  those  of 
CMevs  Saaik^  and  Dmmea  ▼«  Smiih.  In  Thamitm  ▼«  Ow^ 
i^n9^.(fr)^  which  was  an  action  of  tmsumprii  by  a  seamiB 
to  mwvi^r  wagea;  and  the  defendant  pleaded  the  stiH 
tiil9^  Ihtldftintiff  relied  in  the  iral  inatance  oniakttev 
wjsitt^n/by  the  defendant^  in  wUch  he  stated  that  the  que** 
tifOrmHM^ming  the  right  towages^-  undepthe  ctreuiHftan«« 
c^f^  thft  oeeCf  waa  then  pendng  in  the  JToase  ^Lordap 
an4iitjiial^iC.tbiitpafodioiild  bf  decided  .against  Ihe.de^ 
|fi;4lSip|^,^  the  ira^es  diH^  w^uld  bepaidt  and.a  eofltgrnf' 
^iisAn^Wfi&^^.^ha phimiff in  the  easebefqBejfche  Jftwio 
Q(,fiqr4fyrf/^^^f9Qi»e^i.it  was  objcOed  feifihei>dcfaiid< 
a|^|.4^4.t^j^'^qpeciBl.Q0UBti  .aUeged.ap  abpohile  cenlsaiB^' 
a;[9dfP^li(jD9yM^b|a9alen4i  mehas  wM  praised  in  ^itidence^ 
at^^i.^  tfih^  (hot  ottie  out  of  tha  atofute,  it  wn^  prnvad^ 
^4^)^^*piWfH»H^;ftppi>0tt^v>a  had  beea  aaade  fa  tiiade«ft 
fspd^tj S91P  jfagm^nt,  mA  thai  the  defendant,  had  theo 
•V'tfli'^f^^^^^'^  ''^  imbarraaaed  ^iiemiataliQeB,  buli4lMl» 
iC^ipp9ii7«Mglv#4^  he  wmM  piQf  ^^  debt  bflr.instabnepta:j 
9:%lliJf^fl^Mli9^mm9k  was  af  opinieni  ihat  a  pnanMLti^ 
F!Vutb^>4«M'  by  instabeento  was  sufiriebt  to  fske  Iha 
c%i9. W(^4h»  «ti«Me.  Thaoaseof Ii#«peiitr»fb#Aff^(e]^ 
w4l|»^i^^yyjM^riw^>^^  Xhaft^whenadentoedhfaamadeby 
a J!9«nmM  d^i^^ttflpr  ftf  ^  diip  fer  wi^ges,  whlek  hiid.aQ* 

Or)  f^  H^  BL  1 16.  (b)  2  Stark.  Rep.  S8. 

(c)  4  Camp.  185. 
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enied  during  an  emhargo,  ii«  aaidi  <'ifot|ii|i>Dti<^tlN| 
should  do  the  samer''  ,and  it  was  c^tmd^  fi>if  tllt^;d^ 
fendanty  that  this  was  no  promise  to  take  the  cne  ofti^iyr 
the  statute ;  and  that  it  was,  at  any  rate^  incumbent  on  the 
plaintiff  to  shew  that  others  had  paid*  But  Locd.^Mff^ 
borough  said:  ''I  think  this  amounts  to  an  acknowledge 
menty  on  which  the  law  implies  a  promise.  The  de- 
fendant did  not  say  that  he  had  paid  the  wages;  buM, 
on  the  contrary,  he  admitted  tlmt  they  were  unpaid*. 
He  only  expressed  doubts  on  the  law  of  the  question* 
which  has  been  finally  decided  against  hinu"  So,  in 
Gregory  v*  Parker  (a),  which  was  an  action  against  a. 
husband  for  goods  supplied  to  his  wife  for  her  aocom- 
modation,  while  he  occasionally  visited  het,  hi^  Lordship 
held,  that  a  letter  written  by  the  wife,  acknowledging  the 
debt  within  six  years,  was  admissible  evidence  to  take^.thei 
case  out  of  the  statute.  But  in  A!  Court  t»  Croa,  ^Uofd. 
Chief  Justice  Best  said  (b) :  ''  Although  tbe  Coucta  hnfre 
held,  that  a  bare  acknowledgment  of  a  debt  withiiiifsijf, 
years  is  sufficient  to  take  a  case,  out  of  the  statute^  al- 
though unaccompanied  by  any  promise  to  pay,  tbfit.  igpj-; 
pears  to  me  to  be  against  the  spirit  and  le^er  of  tbfi  ,af  f .?. 
With  that  opinion  I  fully  concur;  and  I  think  that  wb)it 
was  said  by  the  defendant  in  this  case^  amp^n^  to  a^ 
conditional  promise  only,  and  should  hav^  been  d^ft^H^T 
ed  upon  as  such.  I 

But  it  has  been  said,  that  there  is  a  wide  distinction  he- 
tween  a  promise  made  before  the  expiration  of  the  sii^ 
years  from  the  time  the  cause  of  action  originally  iacprued| 
and  a  promise  made  after  the  six  years  had  elapsed:  I 
confess  I  do  not  think  that  this.distinctiqpi  is  wcAlb(f||d- 
ed*  It  has  been  said  also»  that  if^  at  the  .tsqf^,FlMW  .^, 
new  promise  is  made,  the,  statute  has  not  ^aUay^^,  l^f^, 

i 

(a)  1  Camp.  394.  {b)  Ante,  iMM. 
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tMtrif  IfMnb  right  to  add  freeh  terms  to  the  original  leSB 
cotatract;  and  that  he  is  not  bound  by  such  promise  dur- 
mgthe  six  years;  for  that,  if  within  that  time,  the  plaintiff 
flhoald  commence  his  action,  he  would  bring  it  upon  the 
original  contract,  and  not  rely  upon  the  subsequent  pro- 
mise. This  position  is  undoubtedly  correct ;  but  here  the 
sfat  years  had  expired  before  the  action  was  brought; 
the  cause  of  action  was  therefore  gone,  unless  it  were  re- 
vived. Although  the  defendant,  by  a  new  promise,  might 
have  prolonged  the  duration  of  his  liability  beyond  the 
dk  years,  yet,  if  the  plaintiff  would  avail  himself  of  such 
i^ew  promise,  he  must  declare  upon  it  in  the  terms  in 
wUch  it  was  made.  Although  it  was  formerly  said,  that 
it  was  unfair  and  dishonest  in  a  defendant  to  take  advan- 
tage of  this  statute,  yet,  this  is  not  now  the  case,  for  all 
the  Courts  have  lately  been  of  opinion,  that  this  is  a  highly 
ilsdfid  and  beneficial  statute. 

I  sbafl  conclude  in  the  words  of  Mr.  Serjeant  Williams, 
in'  his  elaborate  note  to  the  case  of  Hodsden  v.  JETar- 
ndge.  *^  After  all,  it  might  perhaps  have  been  as  well, 
ijf  the  letter  of  the  statute  had  been  strictly  adhered  to; 
it  Is  an  extremely  beneficial  law,  on  which,  as  it  has  been 
observed,  the  security  of  all  men  depends,  and  is  there- 
fore to  be  favoured.  Green  v.  Remit  (a).  And  although 
it  will  now  and  then  prevent  a  man  firom  recovering  an 
honest  debt,  yet  it  is  his  own  fault  that  he  postponed  hb 
action  so'long;  besides  which,  the  permitting  of  evidence 
of  promises  and  acknowledgments  within  the  six  years, 
seems  to  be  a  dangerous  inlet  to  perjury.^ 

'Ml*.  JNisticd  BuRROUOH.— I  hope,  that  when  a  case  of 
stfttdent  importance  arises  upon  this  branch  of  the  sta- 
ttttri,  at  NM'P¥ius,  it  may  be  turned  into  a  special  case. 
But  it  appears  to  roe,  that  the  facts  in  this  case  remove 

(a)  2  Salk.  421-2. 
VOL.  XI.  p  p 
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1826.        all  doubt«  They  are  shortly  these:  In  1818,  the  plaintiff,  a 
Scales       hutcher,  sold  meat  to  the  defendant;  in  18S2,  or  ISSS,  in 
<'*  a  conversation  between  the  plaintiff's  son  and  the  defends 

ant,  the  latter  acknowledged  that  he  was  indebted  to  the 
plaintiff  in  the  sum  of  161*  2$.  Sd.j  but  said,  that  he  oould 
not  pay  it  then,  but  that  he  would  do  so  as  soon  as  he  was 
able*  This  was  about  four  years  after  the  original  debt  was 
contracted ;  that  debt,  therefore,  was  stiUafive;  and  the  ac- 
tion was  commenced  within  six  years  irom  the  time  of  sodi 
acknowledgment,  although  more  than  that  period  had 
elapsed  from  the  time  the  goods  were  supplied ;  and  yet 
this  is  said  to  be  a  conditional  promise  to  pay.  Sup- 
pose, that,  the  day  after  this  promise  had  been  madct, 
the  plaintiff  had  brought  his  action  on  an  accooH 
stated,  there  can  be  no  doubt,  but  that  this  aGknowle^(>* 
ment  would  have  been  sufficient  to  have  proved  the 
istence  of  the  debt;  and  an  action  founded  vpon 
acknowledgment  would,  in  my  opmion,  have  been  maiih* 
tainable  to  the  end  of  the  six  years  after  such  acknow- 
ledgment* The  defendant  could  not  have  pleaded  aciio  mom 
accrevii  b^ra  sex  annosy  as  the  action,  in  fact,  ac<Bwed 
at  the  time  the  promise  was  made,  and  continued  firom 
that  time  to  the  expiration  of  the  six  years  after  Ihe  ae- 
knowkdgment.  Nor  can  I  consider  this  at  all  ia  the  Ba« 
tore  of  a  conditional  acknowledgment:  ^'I  will  pay  yoo 
when  I  am  able,'*  although  it  may  be  a  eomditimial  fro* 
mUe,  still  it  is  a  clear  acknowledgmetU  that  a  debt  is  due; 
and,  from  such  an  acknowledgment,  the  law  will  imply  a 
promise.  But,  at  the  time  of  the  acknowledgment,  the 
plaintiff's  original  claim  being  still  alive,  there  was  no 
necessity  for  any  acknowledgment^  ahhong^,  from  it^  a 
new  and  lawftil  cause  of  action  arose  to  the  pbdntiC 
But,  on  the  issue  of  aetio  nan  aoc^enii  itifirm  oex  atmoo^  I 
think  the  action  might  have  been  maintained,  althoiigh 
there  was  no  direct  promise  to  pay,  but  only  an  acknow- 
ledgment of  a  pre-existing  debt. 
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Where  an  aeknowledgment  of  a  debt  is  made  within  1826. 
the  six  years,  it  is  very  ^flEerent  from  an  acknowledgment 
made  after  the  expiration  of  that  period ;  as  the  former 
keeps  the  debt  alive:  and,  in  this  case,  the  promise  or 
aeknowledgment  waa  made  during  the  existence  of  the 
original  demand  or  cause  of  action,  and  therefore  the 
condition  annexed  was  of  no  effect.  In  Heyling  v«. 
HaHinga  (a),  Lord  Chief  Justice  HoU  said,  '*  There 
is  a  diffisrence,  where  the  six  years  are  expired  before 
the  making  of  such  conditiona}  promise,  and  where  they 
ate  not;  because  the  contract,  not  being  barred  by  the 
statute,  has  no  need  of  so  much  assistance  to  continue  it,. 
as  it  must  have  to  revive  it,  if  it  had  been  once  absolutely 
destroyed.*'  This  appears  to  me  to  be  a  very  material  and 
important  observation;  for  here  the  original  contract  re* 
mained  in  the  same  state  as  it  did  before  the  acknowledge 
meost  was  made  by  the  defendant ;  and  whether  the  plain- 
tiff  brou^t  his  action  on  the  original  contract,  or  upon  an 
aocDunt  stated,  he  was  not  bar/ed  by  the  statute  of  limi- 
tations, as  the  acknowledgment  had  been  made  within  six 
yean  firom  the  time  of  the  delivery  of  the  goods. 

There  is  a  wide  distinction  between  this  case,  and  that 
of  Cole  V.  8axhy  {b) ;  for,  there,  infancy  was  a  good  bar  to 
the  actiim  until  the  contrary  was  shewn :  the  original  con*- 
tract  was  a  nullity,  the  defendant  being  an  infant  at  the 
time  it  was  made ;  but  the  promise,  after  he  became  of  age, 
waa  a  new  obligation,  and  consequently  was  to  be  taken 
with  its  new  condition ;  and  therefore  the  proof  of  a  mere 
conditional  promise  iialsified  the  replication,  which  allc^d 
a  new  promise  in  general  terms.  In  Davie fi  v.  JSmitA  (c)p 
Ih^  new  promise  was  made  more  than  six  years  after  the 
original  contraet ;  and,  being  conditional,  it  undoubtedly 
ought  to  have  been  treated  as  such :  there  seems,  thercp 

(a)  1  Ld.  Raym.  389.        (J>)  3  Eap.  Rep.  169.     (c)  4  Esp.  Rep.  36. 
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1826.  fore,  to  be  a  aoKd  and  weU^Mfounded  di&^ftidim  bet«»«ii 
an  acknowledgment  or  promise  mader  before^  Aetexfliii^ 
tion  of  the  six  years,  and  an  aoknowlcdgmenit  made  af» 
terwards.  Herei  there  does  not,  in  fiiefcy  seem  to  be  any 
necessity  for  a  promise  at  all;  aa  a  promise  is  implied  and 
created  from  an  acknowledgment  of  the  existence  of 
the  debt,  and  its  remaining  unpaid;  and  a  bate  ac* 
knowledgment  is  sufficient  to  keep  an  existing  debt  atwe : 
for,  Bi  an  action  of  debt  to  recover  the  price  of  goods 
sold>  a  promise  may  be  implied  from  an  acknowledgnent, 
the  debt  being  avaikble  to  the  plaintiff  at  the  time  such 
acknowledgment  was  made. 

.  On  these  groundsi  I  am  of  opinion,  that  the  jJaiotiff  is 
entitled  to  a  yerdict. 

Mr.  Justice  Park. — It  has  been  truly  obserred,  that 
the  conflicting  decisions  to  be  found  in  our  reports,  upon 
this  branch  of  the  statute  of  limitations,  reflect  no  partt>- 
cnlar  credit  upon  Westtnimier  Hall;  and  I  am  tery  ghttt 
that  ^e  Courts  of  law  seem  inclined,  as  far  as  possible,  4)^ 
retrace  their  steps,  and  to  get  back  to  the  i^sdn  consM^ 
tion  of  the  statute/  Having  that  view  myself,!  was  hskppy 
to  concur  with'  the  other  Judges  of  this  Court,  in  the  lasl 
MicJIfaelMa^  Term,  in  the  case  of  ACowri  v.  Oote((t),  in 
endeavooring  to  assist  hi  so  desirable  an  object  in  What 
i  am  now  about  to  say  very  shortly  upon  -she  case  at  bar, 
I'donot  consider  myself  as  trenching,  at  least,  I  aia  sure  I 
do  not  mean  to  trench,  upon  that  decLssoh* '  Iftdeed,  in 
delivering  my  opinion  here  against  die  defendant,  I  do 
not  trouble  myself  with  any  of  the  conflicting' ca&es,  which 
have  heretofore  been  decided ;  for  this  case  depends  v^fdn 
its  oum  peculiar  cireumstaneeBy  and  pariicmla^  ^n'tht 
Mme  when  the  promise  was  made,    if,  howevefe*,  oontrary 

(«)ili?ff,p.  198. 
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to  my  intentkm,  anotlier  case  is  added  to  the  number  1826. 
of  ineoiiMsteiicies'  which  already  crowd  our  books  upon 
this  siibjecti  ilf'wiil  render  the  duty  nx>re  imperious^  when- 
ever a  case  of  sufficient  vahie  occurs,  to  have  all  these 
matters  put  upon  record,  that  we  may  have  one  rule  of 
sound  judgment  from  the  highest  tribunal,  upon  dris  fre* 
quently  recumng  subject. 

The  ikcts  of  this  case  may  be  given  in  a  few  words :  To 
an  action  for  butcher's  meat  sold,  there  b  a  plea  of  the 
general  issue,  and  also  of  the  statute  of  limitations.  The 
meat  was  dehvered  in  1817  and  1818;  and,  if  nothing 
more  could  be  stated,  the  statute  of  limitations  had  dearly 
run  upon  the  demand ;  but,  within  two  or  three  years,  cer- 
tainly within  six  years,  from  the  delivery  of  the  meat,  the 
defendant,  on  being  applied  to  for  payment,  said,  it  teas 
not  in  his  power  to  pay  for  it  then ;  but^  a$  9O0n  a$  it  ioas^ 
he  u)ould»  Here  is  a  promise;  but  I  admit,  it  is  a  cond^ 
tional  one ;  and  I  admit  also,  that,  if  the  statute. had  run, 
that  is,  if  six  years  had  expired  before  that  promise  (be^ 
ing  a  conditional  one)  was  made,  the  debt  only  would 
have  been  recoverable  on  proof  of  the  defendanl^s  ability 
to  payi  upon  the  authority  of  the  case  of  Daviea  v*  Smith  («)• 
But  here  the  promise  to  pay  was  meide.bqfore  the  sta-* 
tute  bad  run,  at  a  time  when  the  defendant  had  no.  right, 
as  I.  think,  to  annex  any  condition;  at  leasti  the4K>ndi*» 
tion,  so  annexed,  could  be  of  no  avail  during  the  si^it 
years;  lor  it  is  evident  that,  notwithstaiiding  the  defends 
ant  might 'choose  to  clog  his  promise  with  a  conditiod, 
the  plaintiff  might  have  sued  him  at  any  time  within  b\K 
years;  and,  without  going  into  the  original,  consideration 
^ihe  goods  sold  and  delivered,  be  might  have  recovered 
upon- proof  of  this  coniUtipnal  promise.  This,  I  am  sure, 
is  "every.  d«ys  praccice  ^Nisi  Prius,  in  undefended 

(a)  4  Eyp.  36. 
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1826.  cauaet)  where  proof  is  given  of  the  defendant  having  said, 
"  I  wish  to  pay,  and  I  will,  if  I  am  ever  aUe/'  or  other 
expressions  of  the  like  nature;  and  yet  the  plaintiff  se- 
eovers  without  proof  of  the  defendant's  aUlity*  For 
illustration — suppose  a  man  has  given  a  promissory  note, 
payable  in  two  months,  and  has  not  paid  it  at  the 
end  of  this  time;  but^  in  about  a  year,  pays . interest, 
which  is  indorsed  upon  the  note  by  consent  of  both 
parties ;  I  will  suppose  that  the  same  proceeding  takes 
|dace  in  the  second,  third,  fourth,  and  fifth  years:  I  take 
it  for  granted,  it  will  be  conceded  to  me,  that  an  action 
brought  at  any  time  mihin  six  years  Jrom  the  last  m- 
dwrsemeni,  though  perhaps  ten  years  after  the  date  of 
the  original  note,  would  not  be  barred.  This  is  also  ex- 
actly the  case  of  mutual  accounts  between  parties,  where 
ev«ry  new  item  and  credit  in  the  account,  given  by  the 
-one  party  to  the  other,  is  an  admission  -of  there  l»ng 
some  unsettled  account  between  them,  the  amount  of 
which  is  to  be  afterwards  ascertained ;  and  any  act^  which 
the  Jury  may  consider  as  an  acknowledgment  of  its  being 
an  open  account,  is  sufficient  to  take  it  out  of  the  sta- 
tute :  and  in  Oraneh  v.  Kirknum  (o),  the  exception  in  the 
statute,  as  to  merchant's  accounts,  was  held  not  to  be 
strictly  confined  to  persons  of  that  description* 

But  the  case  I  have  hitherto  put,  as  to  the  indorsement 
on  a  note,  I  admit  has  been  upon  a  mere  payment  of  in- 
terest, without  any  condition  annexed.  It  does  not  seem 
to  me,  however,  that  if  in  each  year,  when  those  payments 
were  respectively  made,  there  were  added  to  the  indorse- 
ment, the  words,  '  Next  year  I  will  pay  principal  and  in- 
terest, if  I  am  able,'  any  difference  in  law  would  exist  be^ 
tween  the  cases.  There  is  the  promise  to  pay  wbait  by  law 
the  defendant  was  at  that  time  bound  to  pay ;  and  as  the  con- 

{a)  Pcake,  N.  P.  C.  121,  3rd  Edit.  164. 
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ditioD  as  to  his  abiKty  would  not  prevent  the  immediate  en-  ^  ^^^- 
fereement  of  the  demand  within  the  six  years,  it  ought  not 
to  affect  a  clear  acknowledgment  of  the  debt,  with  a  pro- 
mise tacked  to  itj  although  clogged  witb  a  condition, 
which,  at  the  time  it  was  added,  the  party  had  no  right  to 
impose.  Therefore,  the  presumption  raised  by  the  sta- 
tute, from  lapse  of  time,  is  here  rebutted  by  a  promise  to 
pay  before  %he  six  years  had  expired  |  and  though  there 
was  a  condition  annexed,  it  is  a  clear  recognition  that  the 
debt  was  not  satisfied  or  paid,  when  the  conditional  pro- 
mise was  made*  The  nearest  case  to  the  present,  which 
I  have  found,  is  that  of  Thompson  v.  Osborne  {a),  where 
Lord  Ellenborough  held — That  a  promise  by  a  defendant 
to  pay  a  debt  by  instalments,  %f  time  were  given  kim,  took 
the  case  out  of  the  statute,  and  this  even  after  the  statute 
had  run*  I  will  not  trouble  the  Court  with  quoting  other 
cases;  for,  having  looked  at  many,  I  thought  it  would  have 
been  an  idle  parade^  and  a  great  waste  of  time,  to  run 
(trough  a  bead-roll,  when  not  one  of  them  has  the  dis- 
tinguishing feature  of  the  present  case,  upon  which  I  rely; 
namely,  a  promise,  though  burdened  with  a  condition, 
within  that  period  when  the  promise  might  avail  the 
plaintiff,  though  the  condition  might  work  him  no  injury, 
nor  delay  his  immediate  remedy.  I  wish  it  to  be  under- 
stood fully,  that  I  strongly  rely  upon  a  promise  accom- 
panying the  acknowledgment*  I  am  not  arrogant  or  pre- 
eumptuous  enough,  espedally  as  my  brother  Gaselee  has 
already  expressed  his  opinion  to  be  in  favour  of  the  defend- 
ant, and  I  am  also  to  be  encountered  by  that  of  my  Lord 
Chief  Justice,  to  suppose  that  I  ^m  right;  but^  uoder  my 
present  eonscientious,  and  not  hasty  impression,  I  think 
this  ncMisuit  ought  to  be  set  aside :  however,  as  the  Court 
are  equally  divided,  of  course  it  cannot  be  disturbed, 

(<i)  2  Stark.  Rep.  9i?. 
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.  Lord  CUef  Ji»tioe*BBST«^jlift0rthe.drir<nte)pidlg- 
amit  proDOttoeMt  by  ny  biotlver  Gaiel&Ppjt^wlihitj 
eeaaary  for  me  to  tiqr  maeh  mcae  than  diat  Xjatiadf - 
cur  with  him;  I  diall  not  tberefiira  tioidde  die .Coftftlqr 
going  diTOttgh  all  the  cases  npon  the  snhf eet. 

The  two  best  statutes  in  our  faoolcB  aate  the  statote  of 
frondfl  jumI  the  atalnte  of  MraitatiQns  ;  bat  it  has  unfoBtonate- 
ly  liapiiened,  that  yaxioas  Judges  have  taken  a  very  difisr- 
rent  view  of  the  policy  of  those  statutes  firam  dist  vliieh  «dk 
'0{^pBMndyinteiided  by  the  Legislature  at  the  time  diey  arere 
^assecl;  and,  until  lately,  there  has  been  a  straggle  in  W«sf- 
nmmter  HaU  to  get  rid  akogether  of  the  beneAcial  edbet 
of  those  statutes.  In  d^vering  my  presoit  opinioD,  I  sUl 
endeavottiv  as  much  as  possible,  to  act  as  the  LegislBtaie 
seemingly  intended* 

If  1^  trace  Abe  progvess  of  opinion  upon  this  subject  we 
^  shall  &id  that  the  eatfiest  cases  were  in  strict  confonauty 
to  the  statute.  In  Dicktonv.  Thomp94m{€»^fhotd€3ue{ 
Justkb  Sci^bgg^i  with  die  assent  of  all  the  bai,  nihd^  t&at 
A  promise  of' payment  within  thesis  years,  tfanugb  the 
debt  weipe  contracted  long  befd^,  woidd  evade  the  sta- 
tute ;  but  that  eotffisBkmj  or  only  actnotds^fgrnimif  that 
the  defendant  owed  the  plaintiff  so  muck,  maalA  not 
do  it*  Iii  Bass  ▼•  SmiiA  (fr),  LordvCJiirfJustiBfi.Wfifa'So 
ruled,  on  die  ground  that  the  acknowledgmebt  o£  die  dfbt 
was  n^  more  than  was  done  by  the  plea;,  but  that  dxre 
nitist  be-  a  fiei)  promise  -  of  die  .debt  ..widiinsatx  yeats, 
to  make  t^e  action  bold.  In  idoosn  t..  Mriggsy  Ifocd 
Hardmikemdioy^''  There  n^ust  betLdirect  admlmmm>o{ 
a 'debt,  io  take  it  m§i.  of  the  siaUUtf  >thmigkthnsibaTe 
been  several  cases  at  hvwj  wheDe  this  has  .not, been  tcld 
sufficient,  uuless^  it  is  likewise .  attended.  -wAL^an'xsfprwss 

{a)  2  Show.  125.  T.  (b)  63,  Vok  \%  p.  Sfe9. 

(6)  Vinees  Abfidg.  tat.  Ei;«fcncf,        (c)  3  Atk.  107« 
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jiius^mtfAfojpay;  bntdia^  haid*''    The 

^na  of  Hisglkig  ▼.  Hastiags,  which  is  reported  in  «o  man; 
-differeBt  booka,  ift  one  of  gnsalaothority,  as  it  was  deeid- 
4ad;b3FiJl  the  Jiu^s  but  oAe«  after  mueh  conaufeatiim; 
and  that  dedsicm  ought  to  have  due  weight  with  us  in  tiie 
preaent  caae.  It  was  there  held  {a),  that  an  acknowledg- 
ment of-a  debt  within  six  years  woold  not  amount  to  a 

•  new  promiae  to  bring  it  out  of  the  statnte;  but  that  it  was 
^aif  eridence  of  a  promise* 

.  -After,  this,  equity  lawyers  came  into  our.  common  law 
CeiDrts:  Lord  Mat^fieU  and  hoTdLaughboraugh  brought 
witti  ihem  equitable  notions  of  the.  statute  of  limitatioiiB; 

•  aad  tbcy  adopted  these  notions  as  a  rule  of  law,  instead  of 
•leljFing  upon  the  words  of  the  statute.  InHruemanr.Fenion 
Lord  Mansfield  said  (&) — **  The  slightest  acknowledgment 
ba^  been  held  sufficient  to  take  the  case  out  of  ^he  sta- 
tuiSi  as  saying, '  pro9eyaur  debt,  andl  mil  pay  youi — '  / 

\  MUH  rtadff  to  accomii,  bui  m^tkia^  is  due  to  yam  ;*  and.  mueh 

taliglitel'  acknowledgments  than  these  will  take  a  debt  out 

df  Ac> statute;"  and  in  Yea  r.  Fouraker  (e),  hia  Lordship, 

iWith  die:  »Goncunreii€e  of.  the  rest  of  the  Court,  decided, 

1  witI\OBi  ari^ument,  that  an  acknowledgment  of  the  debt, 

'^efeik  aifter  the  commencement  of  the  action,  took  it  out  of 

)the  -statute*    Lord  Latighborougk  entertained  the  same 

ifj^kikak,  and.  subsequently  olher  Judges,  uiitil  at  length 

fsn'tntiaordihary  d^ciak)!!  took  place  in  the  Court  o£ King's 

.  A0icA^'0isw  dmt,  upon  a.tefnsal  by  the  defendant  to  pay, 

.' ta  {ironHae  might  be  impfied,  that  he  would  pay;  for,  in 

*^  Dmaikwmie  v*  Tibbut  (d),  where,  upon  demand  made  of 

jpar^ment.of. seamen's  wages,  accrued  during  the  Russian 

l;eiiibasg(>,  .the  defieadant  answered,  'that  he  would  not 

^pay;  there  were  ntee  paid;  and  he  did  not  mean  to  pay, 

(a)  l.lrfl..R|iyia.  421.  (c)2  Burr.  1099. 

(6)  Cowp.  648.  (d)  5  Mau.  &  Selw.  75. 
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,  ^^\^      unless  (Miged  :*  this  was  heM  to  be  sufBcient  to  take?"  Wie 
soALu       dase  out  of  the  statute* 

Tb6  Court  of  Common  Pteae  fint  held  a  ciHitrary  doetrme 
in  HettingsY.  Shaw,  where  Lord  Chief  Justice  Oibbs  points 
out  three  teases  {a)  in  which  the  defendant  was  not  entitled 
to  the  protection  of  the  statute.     flr^—Where  the  de» 
fendant  acknowledges  a  debt  to  have  been  due  to  the  plain- 
tiff, but  that  it  was  discharged  by  lapse  of  time.    Second* 
ly,  where  a  defendant  admits  the  existence  of  a  debt^  but 
elums  his  discharge  under  a  written  instrument,  to  which  he 
wMh  precision  refers,  but  which  does  not  amount  to  a  le- 
gal discharge,  he  is  bound  by  such  admission,  as  he  there- 
by precludes  all  possibility  of  any  other  payment,  unless 
what  the  instrument  affords.    Thirdly,  where  a  defendant 
challenges  a  plaintiff  to  a  certain  species  of  proof,  niz. 
diat  he  would  satisfy  the  plaintiff,  as  he  could  produce  his 
receipt,  he  is  bound  to  produce  such  receipt.    The  pre- 
neht  ease  does  not  come  within  the  princii^  of  eitlier  of 
these;    AH  the  decisions  upon  the  subject  came  under 
the  consideration  of  this  Court,  in  the  late  case  of  A^Churi 
V.  Cro99f  in  which  ray  opinion  received  ^e  approbation 
of  my  brother  Picfrk :   and,  after  a  due  re-consideration 
of  that  case,  I  still  think,  that  the  conclusion  we  then  came 
to,  was  folly  warranted  by  preceding  decisions.    I  there 
said  (6),  that  ^'although  there  might  be  cases  where  a 
mere  acknowledgment   had  been  deemed  sufficient  to 
amount  to  evidence,  on  which  a  Court  might  presume  a 
promise  to  pay,  yet,  if  any  thing  were  said  at* the  time  to 
repel' the  inference  of  a  promise,  it  is  too  much  to  say 
that  it  would  revive  the  debt,  so  as  to  bring  the  case  with- 
in  the  operation  of  the  statute."    I  shaH  adhere  to  that 
opinion,  until  the  House  of  Lords  pronounce  tbat  I  aih 

wrong, 

»  • 

(a)  1  B.  Moore,  344.  {h)  Ante,  2t)5.  ' 
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H«?iBg  diBpoaed  of  the  cases^  I  aow  come  to  the        l^^- 
statute  itself.     Wherever  the  language  of  a  statute  is 
pliun  and  inteUigiUe«  we  are  bound  to  adhere  to  it — 
and  if  there  happen  to  have  arisen  a  series  of  conflicting 
decisioiiB  upon  its  constructioni  we  are  the  more  espe- 
cially bound  to  exercise  our  commen  sense«  as  to  its  true 
meaning  and  exposition.    Without  the  dedsioHs  to  which 
we  have  been  referred*  no  one  could  read  the  statute 
of  limitations^  and  not  admit  that  the  present  action 
cannot  be  maintained.    It  has  been  said^  that  the  object 
of  the  Legislature  in  passing  the  actj  was  to  protect 
people  who  had  lost  the  evidence  c£  their  payments ; 
but»  on  inquiring  into  the  history  of  the  act^  we  shall  find 
that  this  position  is  not  warranted.    The  act  itself  affords 
evidence  to  the  contrary ;  the  title  of  ilis-*-"  An  act  for  U* 
mitatioD  of  actionsj  and  for  avoidiitg  4jf  9uUs  m  law.*' 
.The  preamble  is — **  For  quieting  of  men's  estates,  and 
avoiding  ef  snits*"    In  ejei:tment|  after  twenty  years  have 
expiredj  the  cause  of  action  cannot  be  revived  by  any  sub- 
eeqnent  acknowledgment  of  the  party.    The  woids  of  the 
(thitd  sectiim  are,  "  That  all  actions  of  trespass,  &c«,  (nam- 
juBg  various  actions),  shall  be  commenced  and  sued  within 
tbfi  time  and  limitation  thereafter  expressed,  and  not  ^ 
U$:^  that  is  to  say,  actions  upon  tlie  case  (other  than  for 
slander),  within  six  years  next  after  the  cauee  of  such  ac- 
tions or  suit,  and  not  trfierJ*     The  roeanua^g  is  clear,  that 
after  six  years  had  expired  from  the  period  when  a  com- 
plete cause  of  action  accrued,  the  .  plaintiff  should  not 
be  able  to  bring  his  action:  but  it  has  been  held,  that 
^  new  cause  of  action  may  be  created  after  the  six  years, 
by  an  aclmowledgment  of  a  previously  existing  debt;  a3, 
froqi  such  acknowledgment  the  law  will  imply  a  promise  to 
pay.     This  appears  to  me  to  be  against  the  very  prin* 
ciple  of  the  statute;  and  how  this  latitude  came  to  be  ex- 
tended to  actions  of  assumpsit^  it  might  be  diiScult  to  de- 


KS26»        terminer  as,  by  no  cpntrivance  can  it  i^  madoito  iexleod  to 
any  olher  species  of  action  mention^  is  tlie:Sti|tttte)  add 
yet  the  principle  of  the  act  is  exactly  tke  same  w&lhn^gafd 
to  those  actions,  as  to  that  of  asmmpdL    Mr«  Jaslioe 
Bayley  has  designated  this  as  a  statute  of  peaee,*^!!  ipas 
passed  for  the  purpose  of  quieting  claiiaB»  and  not  aieiriy 
to  protect  parties  against  the  consequence  of- loss  of  eNv- 
dence*    It  is  most  unjust,  after  a  party  has  slept    m. 
years  over  his  rights,  to  sue  a  man,  whom  time  and  diffi* 
c^lties  may  have  pressed  down,  and  disabled  from  idia? 
charging  his  obligations ;  it  is  oppressive  and  antk>chfialiaa 
to  call  upon  him,  after  the  creditor's  own  neglect  may 
have  incapacitated  his  debtor  from  meeting  his  demand^ 
Therefore,  there  must  be  a  distinct  and  substantive  cause 
of  action  within  six  years;  which,  in  this  case,  there. i» 
not:  it  is  true^  that  within  six  years  after  the  time' tbe 
original  debt  was  created,  the  defendant  said  that  be 
would  pay  when  he  wets  able:  this  certainly  was  oiily.,a 
cQff ditional  proQiise,  and  the  plaintifl^  in.  his  action*  sboi^ 
have  Averred,  and  been  prepared  ta  prove,  that  the  4lefe»d<*> 
ant  was  in  a  condition  to  pay  subsequently  to  the^pEopnii^j* 
or  at  the  time  of  action  brought*  For  my  own  part^.I>c^ 
see  no  difference  whether  a  promise  has  .be^q  ms^QiVJI^-*' 
in  the  six  years,  or  after  that  period :  one  thing,  haif^yei;«.if 
quite  clear,  namely ^  that  within  the  six  yearsi  tb^  ,4^ &i|d- 
ant  might  have  been  sued  on  the  originaji  cause  of.actio^pi  t 
without  any  reference  to  the  subsequent.promise:  but»  a/^ 
the  six  years  had  expired,  the  original  c^use  of  4Ctio);i  wa^^ 
gqne  for  ever;  and  the  only  ground  for  .renewing  JLt  w.aii . 
created  by  the  new  promise,  which,.iu  this  cai$€^»  w^s  a  coqr.i 
ditional,  and  not  a  general  promise;  and  the  plaintiff 
shoi^ld  have  shewn,  that  the  conditjion  :ijiri^i  ^^^^H^MflT^ 
befng  performed,  before  he  c^uldrely  PQ^^b  pr^n^i^^  if^n 
a  new  and  substantive  cause  of  action.     That  such  ^f^Bfr. 
miser  creates  ^.ncw  cause  of  action,  and  does  not  bring 
down  the  old  one,  may  be  collected  from  Heyling  v.  Hasi- 


b    , 


IN  THl5  dftf  ENTH  YfiAR  OF  GEO,  IV.  5o5 

tfl^^i  «Mdalf 'tte  sYA)fie4uent  cases  to  the  present  tixtie.  J^.i 
tThe  vei7  form  of  the  pleadings  mdicatesasmuch — ^the  de- 
fendant pleads  that  he  did  not  promise  widiin  six  years, 
and  Ab  plaintiff  repKes,  that  he  did ;  this,  then,  is  the  only 
pcrint  in  issue^  and  the  plaintiff  relies  on  the  subsequent 
promise  of  t9ie  defendant,  to  shew  that  his  cause  of  action 
did  accrue  within  the  time  mentioned.  The  authorities 
are  with  me,  and  the  cases  of  Cole  v.  Saxby,  and  Ddvies 
Yj'Smkhf  are  decisive  to  shew  that  a  bare  acknowledg- 
m^ivt  of  an  existing  debt,  or  a  mere  conditional  promise, 
cannot  be  considered  as  a  general  or  absolute  promise. 
Although  I  am  not  disposed  to  give  too  much  weight  to 
NM  Prtus  decisions;  yet,  when  a  series  of  such  cases 
shew  what  the  uniform  practice  on  such  occasions  ha^ 
been,  they  are  entitled  to  our  consideration.  Lord  Ken-^ 
ytm  has  twice  ruled,  that,  if  a  promise  is  conditional,  it  wHI 
not  take  the  case  out  of  the  statute,  unless  the  plaintiff  can 
flhew  that  the  condition  has  been  performed.  Sir  James 
Mitnifteld  and  Lord  Chief  Justice  Eyre  have  ruled  the 
samfe  way ;  and  so  did  Mr.  Justice  Heath  when  I  was  at  the 
b^. '  F6tir  aninent  Judges  have  therefore  held,  that  such 
a'pfolnis^  as  this  would  not  take  a  case  out  of  the  statute, 
without' proof  6f  the  ability  of  the  defendant  to  perform 
theiiohdftion,  fnz.  by  shewing  his  capability  to  pay. 

iMy  brother  Gaselee  has  AiDy  gone  into  all  the  cases  on 
thl^  sl^bj^,'but  it  does  not  ajipear,  from  the  reports  of 
thO»e  cases,  vrhether  the  promise  was  made  before  or  after 
thfe'&ix!  years  had  exj^ired;  but,  for  the  reasons  I  have  al- 
r6ltdy  iitatedi  I  consider  tibis  to  be  immaterial;  and,  there- 
fot^,'ani -of  opinion,  that  the  nonsuit  ought  to  stand. 

'Tfae'€durt  being  thus  equally  divided  in  opinion,  the 
nohstdtVa^  alfowed  to  stand,  and  the  rule  for  setting  it 

aslde^was 

*  '^  *  Discharged. 


566  CitSRS  IN  TRINITY  T6RM^> 

1886. 

RULE  OF  COURT. 

Trinity  Term,  7  Geo.  iv.  1826  (a). 

Whereas,  by  statute  6  Geo.  4|  c.  50,  a.  23,  a  provv* 
sion  is  made,  that  where  a  nde  shall  be  drawn  up  for  a 
view,  the  rule  shall,  if  the  Court  or  Judge  graQtiiig  the 
same  think  fit,  require  the  person  applying  for  the  view 
to  deposit  in  the  bands  of  the  under-sheriff  a  sum  of  mo- 
ney, to  be  named  in  the  rule,  for  payment  of  the  expenses 
of  the  view. 

And  whereas  it  is  desirable  that  some  gmeral  rule 
should  be  made  upon  this  subject —  f 

It  is  ths&epokb  orjderbDj  that,  upon  every  applicaAon 
for  a  view,  there  shall  be  an  aflSdavit,  stating  the  pki/e^  at 
which  the  view  is  to  be  made,  and  the  distanoe  thereof 
from  the  office  of  the  under-sheriff;^ — that  the  sunk  tai)e 
deposited  shall  be  10/*  incase  of  a  commtm  Jiury*  and  16/1 
in  case  of  a  special  Jury,  if  sudi  distanoe  do  not  «(0i»4 
five  miles ;  and  15/.  in  case  of  a  conmoD  Jury*  and  SHi*  in 
case  of  a  special  Jury,  if  it  be  above  five  miles ;  and  if  such 
sum  shall  be  more  than  sufficient  to  pay  the  expenses  of 
the  viewi  the  surplus  shall  forthwith  be  returned  to  the 
attorney  of  the  party  who  obtained  the  view:  and  if  such 
sum  shall  not  be  sufficient  to  pay  such  expenses,  the  de- 
ficiency shall  forthwtih  be  paid  by  such  attorney  to  the 
under-sheriff. 

And  it  is  further  ordered,  that  the  under-sheriff  shall 
pay,  and  shall  account  for  the  money  so  deposited,  ac- 
cording to  the  scale  following,  that  is  to  say : — 

£    s.  d. 
For  travelling  expenses  to  the  under-sheriff,  the 

shewers,  and  jurymen,  each  per  mile  ...    0     1    0 

(a)  This  nile  was  made  by  the     &  Cress.  795 ;   8  Dow.  &  Ryl. 
Court  of  King^s  Bench,  on  a  for-     757* 
mer  day  in  this  Term.  See  5  Bam. 


IN  THE  SEVENTH  YEAR  OF  GEO.  IV.  5S7 

£     S,    d.  1826. 

Fee  to  the  under-sheriff^  where  the  distance  does 

not  exceed  five  miles  from  his  office     .••110 

Where  such  distance  exceeds  five  miles      ••^20 

And  in  case  he  shall  be  necessarily  absent  more 
than  one  day,  then,  for  each  day  after  the  first, 
a  further  fee  of 1     10 

Fee  to  each  of  the  shewers  the  same  as  to  the 
under-sheriff,  calculating  the  distance  from 
their  respective  places  of  abode. 

Fee  to  each  common  juryman,  per  diem      ..060 

Fee  to  each  special  jurjrman,  per  diem    ...     1     1     0 

Allowance  for  refreshment  to  the  under-sheriff, 
the  shewers,  and  jurymen,  whether  common  or 
special,  each  per  diem 0    5    0 

To  the  bailiff,  for  summoning  each  juryman, 
whose  residence  is  not  more  than  five  miles 
distant  from  the  office  of  the  under-sheriff   .026 

And  for  each  whose  residence  does  exceed  five 
miles  of  such  distance 0    5    0 

W.  D.  Bssnp, 
J.  A^  Park. 

J.  BURROUOH. 

S.  Gasiilbb. 
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PRINCIPAL    MATTERS, 


ABATEMENT. 
See  Practice,  1,  4,  5. 

ACTION. 

See  Action  on  th£  Case. 
Assumpsit. 
Covenant. 
Ejectment. 
Libel. 
Slander. 
Trespass. 
Trover. 

ACKNOWLEDGMENT. 

See  Limitations,  Statute  of. 

ACTION  ON  THE  CASE. 

See  Carrier. 

1.  In  an  action  on  the  case  against 
the  defendant,  for  maliciously  lodging 
a  detainer  against  the  plaintiff,  the  de- 
claration averred  that  the  suit  (in 
which  the  detainer  was  lodged)  was  de- 
termined by  a  rule  of  Court,  by  which 
it  was  ordered  that  the  plaintiff  should 
be  discharged  out  of  custody,  and 
the  proceedings  stayed : — Held^  that 
the  rule  was  sufficient  evidence  to  sup- 
port the  allegation ;  although  it  was 
objected,  that  it  was  obtained  merely 
on  the  oath  of  the  plaintiff,  who  would, 
by  its  admission,  be,  in  effect,  giving 
evidence  in  her  own  cause.  Brooke 
V.  Carpenter f  Page  59 

2.  In  an  action  on  the  case  for  an 

VOL.  zi.        '  QQ 


ADVOWSON. 

injury  resulting  to  the  plaintiff  from 
falling  down  an  unprotected  area,  the 
declaration  stated,  that  the  defendant 
was  possessed  of  the  premises,  and 
that  they  were  adjoining  "  a  certain 
common  and  public  street  and  high- 
way." It  appeared  that  the  defend- 
ant had  agreed  with  the  owner  of  the 
premises  (two  carcasses  of  houses)  to 
finish  one  of  them,  for  doing  which 
he  was  to  have  the  other ;  and  that 
workmen  employed  by  him  were 
then  actually  at  work  upon  them ;  but 
it  did  not  appear  that  any  conveyance 
had  been  made  to  him.  The  street 
in  question,  which  had  been  forming 
for  six  years,  and  led  from  a  public 
street  to  a  new  road  across  fields,  over 
which  the  way  had  been  publicly  used 
for  five  or  six  years,  was  unfinished, 
one  half  only  being  lighted,  the  other 
neither  lighted  nor  paved;  but  the 
inhabitants  had  paid  the  highway  and 
paving  rates: — HeUj  that  this  was 
sufficient  evidence  to  go  to  a  Jury  of 
a  possession  in  the  defendant,  and  of 
a  dedication  of  the  street  to  Uie  pub- 
lic. Jarvis  v.  Dean,  954t 

ADJUSTMENT. 

See  Insurance,  2. 

ADVOWSON. 

1 .  Where  a  prebendary,  having  the 
advowson  of  a  rectory  in  right  of  his 


fi»0         AGREJEMENl'. 

mebemli.Uifn  while  die  church  m  y«r 
cant,  wiihout  li&vi»g  pceKitted; — 
iitid,  UiBt  the  right  to  presenl  is  in 
the  Bnaoeeding  prebendary,  and  doea 
BOt  pass  to  the  pciaonal  represwtA- 
itvepfthedeceaMil.  JienMaiv.Biahop 
0fLmc«/n,  13» 

iiFFIDAVlT  TO  HOLD  TO 
BAIL. 

■'  Ik  An  kfiidaTit  ot  debt  suted  that 
^'plaintiffs  had  furnished  goods  to 
the  aOMMint  of  2^00^.  to  one  N.,  for 
wftoiA'tfae  deliendBnt  ondntook  to  be 
■ninrerable;  that  M  had  noce  failed, 
and  paid  a  dividend  of  four  ahOiings 
in  the  poond  only ;  and  th»*  l,8ftOf. 
ifemarnedduetotnepIaintiHa:-— JW^ 
BolBeiMit.    Collhu  V.  WaUU,       «*» 

,2.  An  affldaTit  to  hold  to  bail, 
atsbng  that  tlie  defendant  it  bd^tcd 
"  Ibr  goodi  lold  and  deliveied  h^  the 
idktneS'  to  the  defendant,"  is  snfBoi- 
ant,  thongfa  it  omit  to  add  "  at  hia  re- 
qo«at."   Rotrkg  v.  Bayky,  «8S 

a.  It  is  aufQcient  if  an  affidavit  of 
debtj  mAe  by  one  of  the  anignEektif 
a  faaidini^  state  that  the  de&adbnt 
ik'MidiriMsd,  &c.,  oj  appeari  by  tie 
haoh  of  the  bankrupt,  and  as  the  de^ 
pmunt  verily  htlkvM;  iridiout  alleg- 
i^  lim  the  books  are  in  the  depo-' 
nenb'B'posBenion,  Hmttan  v.  BriatoK, 


504 


AGENT. 

8«e  Tbotir;  4. 


.     AGREEMENT. 
:  Su  Ahbubhxmt. 

LARDLoan  ASD  TbkAwt. 
1.  Several  per«n»j«inily  agreed  to 
establish  a  sIMce  Coach,  each  to  horse 
ilon«  stage.  For  carrying  this  agree- 
ni«nt  into  effect,  the  partiea  booi»d 
thtmielreB  each  to  the  other,  to  pay 
to  the  plainttflT,  in  caae  of  default,  cer- 
tain peaaltiae,  fbr  which  he  alone  was 
ttytMfliiipowetvd  to  aue;  thsamotuM 
ofaorii  peniritie»  to  be  dividad  BtnoBg 
■I  d»e  partiea  to  the  agreement  who 


riiUnMt  not  fane  subjeaMthcmaebBB 
to  ittiy  iMnally ;  to  thb  exchaion  *£  ite 
delkulte^f^-A^H  that  'the  pkintiff 
alone  might  maintain  an  action  for  a 
breach  of  the  agreement,  aAd  that  the 
other  parties  need  Aotjbin.  Radem- 
huril  V.  Bate;  421 

3.  In  attuvifnt  (br  tha  lireacfa  of 
an  agreement,  a  dause  contaiited 
therein,  although  ille^,  as  being  in 
restrain  t  of  tTBde,  if  it  form  no  part  of 
the  com i deration,  need  not  he  set  out 
inihedeclaration.  M'AlUny.Clatrclt- 
ill,  483 

AMENDMENT. 

See  FittE. 

Recotehy. 
1.  In  aitvmptit  for  the  breach  of 
an  agreement,  the  declaration  cottuin- 
ed  four  counts,  some  of  which  were 
bad  in  law;  and  the  Jutv  fo^nj  a  ge- 
neral verdict  for  the  plaintiff.  The 
evidence  applied  to  the  Gfst  count. 
Ai^r  writ  of  error  br9Ught,  and  after 
argument  in  ihe  C6ort  of  KiMg't 
Bench,  this  CoaTt'Wi)eTe6'ti^  poitea 
to  be  amended,  by  entering  Aie  ver- 
dict for  the  plaintiff  on' the  ftrat  count, 
and  fb»  the  def Aidant  (nfAebtbers; 
and  they  aiko  tifdeteA  ihtf  jud^meat- 
roUto  be  ameBdetl:by:<  ihe  a^nded 
poHea,  after  the  jiKlgment  df  ^tbir 
Court  bad  itom  ^lematedi  a^l.ta^Miw 
ed,of  r««ord  in  the  Ojurt  of  tfror. 
RiehartliO»t.MfUMi-:      ■    r  UJ* 


ANNUITY. 


1.  Art  SI 

executed  by 
fere  the  en 
pursuant  to 
141,s.S.  ' 
roHpd  withi 
execution  o 
is  sufficient, 
then  executi 
T.  Buckerid^ 
a.  If  the 
to  the  deed 


AsaasPEsyr. 


Asso*«peiT/       wi 


iM;  it»  Jniflfeienftv-'nitlioiil  ufet^* 
mff  Ike  pntim  by  wham  the  dked 
teBteat^ulM  m  their  prtsence.  /Mif 

AfPfiARANCE. 
'  See  Invamt* 

APPOINTMENT. 

S€e  POWBE* 

APOTHECARY. 
Sec  AwABD« 

ARBITRATION. 

ARREST. 
See  Practics,  4,  5»  13»  17* 

ASSIGNEE. 

i&e  Bankbupt. 

Insolyekt  Debtor. 
Pa&tnebs. 


V 


.<•   ' 


'■    '     '  .  ASSUMPSIT. 

,  .See  Ahbvbbcbht. 

£BB4Kt»  WRif  or. 
Frbkuit*. 

,  .  ,  .    LllCITATIONflf  StATUTB  QV« 

Pj4apino»  6, 1 1 ,  14»  1 5. 

I*  By  UUi  of  Uding,  goods  were 
made  delifeniUe  **  to  C  |-  Co.,  or  to 
inniyii,  he  or  thej  paying  fk^eight  for 
the  oame."  C.  ^  Co.  indonied  the 
bilk  to  the  defendants,  broken,  and 
afterwards  became  bankrupt.  The 
brokers  for  the  6hip«  in  ignorance  of 
the  iQSolvency,  of  C.  4*  Co.,  and  of 
their  having  indorsed  the  bilk  to  the 
defendants,  applied  to  the  former  for 
payment  of  freight;  and  afterwards 
sued  the  defendants: — JfieU^  that  the 
latter  were  liable  for  the  freight,  on  a 
general  indebitatus  atiumptit: — Held 
also^  that  a  party  who  obtains  goods 
under,  a  bill  of  lading,  impliedly  con- 
t^ts  to  pay  the  freight.  DQugaU  v. 
Kemhle^  ^    ,  250 

2.  Parish  oSicers  can  only  recj^oire 
from  the  father  of  a  bastard  child  a 
Hcuriiy  to  indemnify  the  parish  from 


any  charge  for  its  nieiittehariee<  A 
deposit  of  money  for  thet  piitpose  <k 
eontrary  to  the  p^y  of  the  law ;  atid 
saoh  deposit  may  be  recovered  back.- 
CUarke  ▼.  Johneon,  fSW 

S.  In  aemmpnt  for  the  breach  6f 
an  agreement,  a  clause  contained 
therein,  although  illegal,  as  being  in 
restraint  of  tnde,  if  it  form  no  part 
of  the  consideration,  need  not  be  set 
out  in  the  declaration.  M^AUenv. 
ChurckiU,  MS 

4.  A  declaration  in  aanmipeit.  statM 
ed,  that,  in  consideration  thai  tibe 
plaintiff  had  delivered  a  watich  iolkm 
defendant,  to  be  icpaved  for  oert^n 
reward,  he  undertook  to  Tepi|ir:ind 
re-deliver  it  to  the  plaintiff.  Beteaek 
— non-delivery.  Proi^^  that  the  d»t^ 
fendant  having  repaired  the/ watch, 
tendered  it  to  the  plaintiff  who'4eK 
sired  him  to  deliver  it  to  his  umdeCf., 
who  would  pay  him  for  it;  butthat^e 
defendant,  by  mistake,  delivered  itto- 
another  unde,  from  whom  it  was  akH 
len  i-^Heid,  that  the  phiintiff  wai  eiiti« 
tied  to  recover  the  viuae  of  the  wateh^ 
and  that  there  was  nosubslantid  vtt« 
riance  between  the  declaration  and 
the  evidence;  although  it  was  obgeot- 
ed,  that  the  action  should  have  been 
founded  on  a  new  eeotiact  to  ddivar 
the  watch  to  the  plaintift's  luude* 
Wilson  V.  PowiSf  549 

5.  By  a  charter-party  it  wasagreed, 
that  a  cargo  of  timber  was  to  be  sent 
alongside  the  vessel  at  the  expense 
of  the  freighters,  the  captain  render- 
ing the  customary  asaistaneewith  his 
boats  end  crew.    Part  of  the  cargo 
lying  at  a  distance  from  the  wharf, 
the  captain  applied  to  the  freigbtera' 
factor  for  labourers  lo  bring  it  to  the 
ship's  side;   he.  refused^  sayiQg,  ks 
ntauld  abide  by  thecharter'parif.   The 
captain  procured  labomrers  f^r  the- 
purpose:— if«M,  that  the  expenses  ee- 
incurred  by  him,  might,  notwidistwid* . 
ing  the  charter-party,  be  recc(f«red 
under  the  opnmea  counta  for  wieifc' 
and  labour,  and  money  paid.  Fletcher 
V.  Gillespie,  547 
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ATTOttHEY. 


AWARO. 


6.  In  a  decoration  of  asiumpsit  by 
executors,  in  a  count  for  money  paid 
to  and  for  the  use  of  the  defendant 
by  their  testator,  B,  B.,  it  was  alleg- 
ed, that  "  the  defendant  being  indebt- 
ed, he  the  said  B.  B.  promis^  to  pay 
the  said  B,B, ;" — //eW,  that  the  words 
"  tlic  said  B.  B."  before  •'  promised," 
might  be  considered  as  surplusage. 
Buxton  \,  NancolaSf  55Z 

ATTACHMENT. 

I.  A  motion  for  an  attachment 
against  a  person  subpoenaed  a^  a  wit- 
ness, for  not  attending  at  a  trial,  must 
be  made  within  the  term  succeeding 
the  trial,  and  a  copy  of  such  subpoena 
must  be  delivered  personally  at  the 
time  of  service.    Thorpe  v.  Gisboume, 

55 
•  2«  Where  an  arbitrator  only  found 
that  the  defendant  was  indebted  to  the 
pliantiff  in  a  certain  sum,  but  did  not 
otdet  any  tinie  or  mode  of  payment; 
the  Court  refused  to  proceed  sum- 
marily against  the  defendant  by  grant- 
ing an  attachment.  EdgeU  v.  Dalk- 
more^  641 

ATTORNEY. 

r 

See  Vestry. 

K  ,  An  attorney  having  acted  for 
bpth  parties  in  a  suit,  tlie  Court  or- 
dered the,  proceedings  to  be  set  aside, 
Aod  the  attorney  to  pay  the  costs  of 
the  cause,  and  of  the  motion.  Berry 
V.  Jenkins^  808 

^.  The  defendant  employed  the 
plaintiff*,  an  attorney,  to  conduct  a 
suit  for  his  son.  On  the  trial  of  .that 
cause  the  attorney  called  the  defend- 
ant as  a  witoeasy  and,  lest  he  should 
b^  objected. to  as  incompetent,  by 
jreason  of  interest,  be  prepared  a  re- 
.letkS^i-^Htid,  that  the  conuduct  of  the 
'.plaintiff*  was  a  fraud  upon  the  Court, 
jtf^i  tbsA  he  was  not  entitled  to  re- 
ii^ovj^f^    Williams  ▼.  Ooodsein^       3413 

S.  A,  agreed  with  B,  for  the  sale 


of  a  copyhold  estate,  wKreb  ha£t  pre- 
viously, by  mistake,  been  sorreniiiere^ 
to  C.     A.  was  afterwards  arrested, 
and  discharged  under  the  Insolvent 
Debtors*  Act.     Subsequently  to  ^.'s 
discharge,  the  mistake  being  disco- 
vered,   C.  surrendered  back  the  es- 
tate to  ^.,  who  immediately  surren- 
dered to  B,^  the  purchaser;  the  con- 
sideration-money being  paid  to  the 
defendant,   the  attorney   of  A.^  to 
whom  he  had  given  a  bond  for  40^, 
for  money  borrowed,  which,  together 
with  the  amount  of  the  bill  of  costs 
due  to  him  from  A>^  it  was  agreed  he 
should  retain  out  of  the  produce  of 
the  estate.     The  assignee  of  A*  sued 
the  defendant  for  the  amount  receiv- 
ed by  him,  as  money  had  and  receiv- 
ed to  his  use: — Held^  that,  although 
the  legal  estate  in  the  copyhold  was 
not  in  the  insolvent  at  the  time  of  his 
discharge,  by  reason  of  the  erroneovs 
surrender  to  C«,  he  had  still  such  an 
equitable  interest  in  it  as  would  peas 
by  the  assignment : — Held  also,  that 
the  defendant  had  mi  equitable  lien 
on  the  purchase- money  in  hia  baads, 
for  the  amount  of  the  bond,  given  to 
him  by  the  insolvent,  and  also  for  his 
bill  of  costs.    TvrissY.  While,      415 

AUCTION. . 

] .  The  plaintiflT  put  up  a  horse  to 
sale  at  a  public  auction,  and  sent  his 
servant  to  bid  ibr  him,  toebhaoiQe^tiie 
price.  The  last  bondfoki  biddli^  ms 
1^.,  and  the  horse  was  ultimatdj 
knocked  down  at  ^^L:-^JfeU,  that 
the  bidding  by  the  servant  waaa  Grnad 
upon  the  purchaserv  and»  cooae^tteni- 
ly,  that  the  aale  waa  void*  Crowder 
V.  Austin^  iU 

AWARD. 

See  ArtAcnutm: 

1 .  An  award  cannot  b^  objected  to 
on  account  of  an^  thing  that  does  not 
appear  on  the  face  of  it.    xheieiuic» 


BAUi^fiOND. 

where  an  arbitrator  had  awarded  to 
90  apqtliecary  in  London  dmrges  for 
attendances,  tlie  Court  refused  to  re- 
fer hack  the  award  to  him  for  re- con- 
sideration. Genshamv.  Germain^  1 
2.  Where  an  arbitrator  only  found 
that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum,  but  did 
not  order  any  time  or  mode  of  pay- 
ment; the  Court  refused  to  proceed 
summarily  against  the  defendant,  by 
granting  an  attachment.  Edgellv, 
DaUimore^  5il 

BAIL. 

1 .  Bail  cannot  justify  for  a  defend- 
ant brought  into  Court  to  he  cliarged 
in  execution  in  the  cause.  Birchamv, 
Chambers^  548 

2.  The  defendant  having  been  ar- 
rested io  Middlesex^  original  bail 
were  put  in  there;  and  afterwards 
added  bail  were  taken  before  a  cbni- 
misarioner  in  the  country,  and  put  in 
with  the  filacer  for  Middlesex: — 
ii^ld  regular;  the  commissioner  in 
die  country  having  full  authority  to 
sict  by  virtue  of  his  commission. 
Moore  v.  Kenrick,  496 

BAIL-BOND. 

1.  The  defendant  having  been 
arrested  by  the  name  of  Stephen  7*. 
Silkf  sign^  a  bail-bond  in  his  full 
name,  Stephen  Thomas  Silk: — ^The 
Court  ordered  the  bail-bond  to  be 
cancelled,  on  the  defendant's  under- 
taking to  bring  no  action;  but  ob- 
served that,  in  ititure,'  they  woiild^  in 
gnch  cases,  leave  the  party  to  his  plea 
in  abatement.  Lake.  v..  Siik^  5 7 

8*  Theidefendantwas  heldto  bail 
on  a  bill  of  exchange.  Tiie  Court 
refused  to  order  the  bail-bond  to  be 
delivered  up.  t^  be*  oancelled,  on  an 
affidavit  that  the  bill  was  founded  and 

fiven  on   an    usurious    transaction. 
saacs  V.  Silver^  348 

5.  Tn  debt  on  a  baiUbond,  the  de- 


BANKRUPT. 


5^3 


claration  heed  not  contain  averments' 
that  there  was  an  affidavit  of  debt,  px 
that  the  sum  sworn  to  was  indoxaed. 
on  the  writ.   Dorrmgtonv.Bricknell,* 

445 

BANKER. 
See  Tbovkr. 

BANK-NOTE. 

See  Troveb. 

1 .  A  party  taking  a  bank-note  in 
payment  of  a  bet  from  a  stranger  on 
a  race-course,  is  not  bound  to  use  the 
same  precaution  as  would  b6  requisite 
if  the  note  were  taken  by  a  tradesman. 
Snow  V.  Sadler,  506 

BANKER'S  CHECK. 

1  •  To  prove  the  paymentof  a  check, 
for  106^,  the  loaaof  which  Gcnsdtnied 
tlw  petitioning  creditor's  debty  it'  wa^ 
shewn,  that  the  check  was  in  >  the 
hands'of  the  drawer;  and  that,  on  the 
day  after  the  date  of  the  cheek,*  his 
bankers  had  paid  to. the  bankers <^ 
the  bankrupt  lOOL  on  his  account. 
The  petitioning  creditor  was  one  of 
the  assignees  of  the  bankrupt,  and, 
in  that  character,  had  ^possession  of 
all  his  papers: — Held,  that^  under 
these  circumstances,  the  mere  fact  of 
his  having  this  check  was  'n6t  evi- 
dence of  its  payment.  Bleasby  v. 
Crossley,  '  ^#? 


•^> 


•  Iff 


♦  .« 


i'' 


BANKRUPT. 

See  Bill  op  Lading. 
Tboyeh,  4. 

;.  1.  A  debtor  to  a  bankruf^^'s  esrtitfe 
cannot,  in  an  action  brought  agai^t 
him  by  the  assignee,  set  up  Ihfr  sta- 
tute of  limitationa  asan  bbj^eiitoti^ 
the  petitioning  creditiOrTi  d^bt.  M'Htir 
v.Pyne,  •  '    '•  '  ■■•■'•"^ 

2.    A  livery-stable  k^|i«i^,  'ti9fo 

bought  horses  for  the   pnrpO«te''of 

1  •/'.*.' 


5M 


'  BANKRUPT; 


BILLS  09  £K0HillNOE. 


hUAiag  -out,  occaskmalW  told  thtm, 
Imt  without  having  a  honei^kakr'a 
Hoenee.  At  the  tral,  the  Jndge  es- 
p#«ned  himself  of  opinion,  and  the 
defoidant's  counsel  assented,  that  this 
was  a  sufficient  trading  wkhin  the 
meaning  of  the  bankrupt  act.  The 
Court  refused  to  disturb  the  verdict. 
Martin  v  Nighimgakf  305 

5.  To  prove  uie  payment  of  a 
check  fbr  100^.,  the  loan  of  which 
constftnted  the  petitioning  creditor's 
d^bt,it  Was  shewn,  that  the  check 
was  in  the  hands  of  the  drawer;  and 
that,  on  the  day  after  the  date  of  the 
check,  his  bankers  had  paid  to  the 
bankers  of  the  bankrupt  100/.  on  his 
account.  The  petitioniiy  creditor 
was  one  of  the  assignees  ofthe  bank* 
liipt,  and,  in  that  cmaraeter,  had  pos- 
^sion  of  all  his  papers: — Held^  that, 
dnder  these  circumstanced,  ihe  mere 
fSsct  of  his  having  this  check,  was 
not  evidence  of  its  payment.  Bleudfg 

'  4.  A  creditor  called  upon  thebahk- 
hxft/'\fif  appointment:    The' bank- 
rupt left  the  room,  and  did  tiofretunii 
aba  h?s  wife  told  the  creditor  that  he 
had  gone  out: — Heldt  that  difs  was 
ilufflcSent  evidence   to   warrant  the 
Jiiry  in  inferring  that  the  bankrupt 
left  his  house  with  intent  to  avoid  a 
credit6r.   Charringtm  v.  Bronm,  841 
'5.  In  asstmpsitf  on  a  bOi  of  e^^* 
diange,  the  defendant  plekded  in  bar, 
his  bankruptcy  and  certificate.     The 
commission  issued  on  the  29th  Jirs- 
nuary,  and  the  certificate  under  it  bore 
date  the  5th  November,  1 825 : — Held^ 
that  the  certificate  did  not  require  en-* 
rolmenV  ppder  the  5  Geo.  4^  c.  98, 
fiif^t  s.tatute  having  been  repeded  be* 
jEifre  ^c  certificate  was  obtained;  nor 
.^qder  the  6  Geo.  4,  c.  16;  the  96th 
9^ctipja  of  that  act,  which  requires  the 
l^rQlzQ^nt,   applying   only   to  com- 
,  misysioiM  issued  ajter  the  act  had  taken 
'  atect." '  taitk  v.  Grimwood,         482 


'6.  A )inHnbei>5r«baaliru|4 lode- 
liver  goods  in  aatis^tion  of  a  itijt ' 
doe  \^  him  before  hia  bankiaiptey,  k' 
not  sock  a  promise  to  paf  the  dc^ 
as  will  revive  it  after  certiicaie;  IkkL 

BARON  AND  FBHB. 

See  Copyhold. 

BASTAED. 

1.  Pariah  oflBeen  can  only  nequiie 
ftom  the  father  of  a  bastard  chdd  a 
seeuriiy  to  indemnify  die  packb  from 
any  charge  for  ita  nmintenaiweu  A' 
deposit  of  money  for  that  puifpose  is 
contrary  to  the  policy  of  the  law;  ami 
sncb  deposit  may  be  recoveoed  hmck. 
Clarke  v.  Jofautmt  -    QIB 

»  • 

BERWICK  UPON  TWB^; 

1.  The  town  and  liberties  of  Ber^ 
wiok-upon-Tipeed,  are  not,  for  any 
purpose,  within  or  part  of  the  county 
oi Northumberland.  The^Majrcnr,  Arc. 
of  BerwickrupoH^Tweed  v.  Skaikk^ 

37t 
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BILLS  OP  EKCtiA^OE. 

Ses  Banx  Nci«a«  .   . 
pBAonoB^  ])3.  •     . 
Taqraat'S^. . 

li  in  a  declaratida  agsituik'thtf 
dtewer,  on  a  bill  of  excM^eracioepti 
ed  payable  at  a  banker^s  generally^  it 
is  only  n^oei^ry  ta^  ^vf  it  fnpresent- 
ment  at  that  place.  Ve  Sergareche  v. 

'■  «.  If  a  bill  of  exchati^'b^  dram 
payable  at  a  pai^icular  -phtke^  asid  a 
party  accept  it,  without  sti^t^  dritt 
he  accepts  it  there, andnof  d^i^iUrr, 
according  to  die  tenns  of  the  st^toMe 
1  &  «  C^eo.  4,  c.  n,%.^'t-^tItU,im 
this  thust  be  taken  as  a  ^ei'iienl  itff- 
ceptance,  and  no  iKvermentof^neient- 
ment  for  payment  fttihatjl^celsi^ 
cessary.  Selby  r.  Bd^^  '^  •    •  Wt 


Blhh  OB  LAMNG. 
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^«  I1ifi.defieiidfu»ts  wot  aaiigeiit 
toMf9ico$  «U>  pofdnBe  inierwitS'  ia 
min^Bt  iHid'-pi^vMiM  were  made  on. 
bei«ifo^(hedefi9ndaQle» Scarry  en 
the  Itaniifflmt,  wUeh  wereproyid^ 
ed  for  by  bills  drawn  by  a  8ub*agent 
on  the  defi^ndapla,  aad  with  iheir  au- 
thority and  consent.  Before  the  blUs 
were  presented  for  acceptance,  the 
defendanu  had  transferred  Uieir  in^^ 
terests  in  the  mines  fo  a  Company^ 
who- would  havfe  provided  fi»  the  bflls, 
but  Dile  of  the  defendants  repeated 
their*iigpm>-  wbo.  then  acted  fi>r  the 
Gbrnpany,  that  fiwids  might  be  phiO(9d 
i»  tfaedBfondaiit^  hauda  to.  take  np 
the^ilkt  Btadiig,  that  it  would-be  urn* 
pkasana^tDfamoB  the  bsBs  dnnm  upas 
iikkix  firm  paid  by  a  thM' party  rupon 
which  it  was  agreed  that  the  defend- 
ant9(s)mtA  haare  the  money  forihe 
pi^rpose  of  paying  the  bilb  which 
we^e  lefi:  at  ttieir  house  for  accept- 
^"tice,  bu^  ifot  accepted;  and  when 
the  agent,  com^atQed*  to  one  of  tUe 
defeAdents  on  the  aubject,  he  express- 
ed his  surprise,  and  said  that  they 
had  had  the  money,  and  that  the  bills 
ought]  tQ,l^.pi^idc*—if<^»  that  this 
atnountpa  to  a  parol  acceptance,  and 
that  the  defendants  i^re  liable  to  pay 
the  amount  ^of  the*  bills  to  an  indor- 
see^ although  he  had  in  ignorance  pro- 
tested the.  bitb  fi>r  non-acceptance. 
Fiiirtie  v,  Htrrmg^  S£0 

BILL  GJ*  LAPING. 

•  4  •  By  bills  of  lading,  goods  were 
/)9a^.de|iverab)e/<  to  &;  ^  Co,,  or  to 
^igns,  ue  or  they  paying  freight  for 
iht  san)€/'  C,^  Co,  indorsed  the 
l^Uls  totbe  defendents,  brokers,  and 
Wterwardf  becaqie  bankrupt*  The 
)?t^Qke][s<ibr  tl|e  ship^  in  ignorance  of 
.the  (insolvency  of  C*  4*  ^^^  >°d  of 
tjieir  haying  indorsed  the  bills  to  the 
defendants,  applied  to  the  former  for 
payment  of  freight  i  and  afterwards 


sued  thedefendanta^^^eU^thntslbe 
latter  were  liable  for  the  freigbtiroq  e* 
general  indeMatm  a$nmp^  :-^tld 
abo,  that  a  party  who  obtains  gopdst 
under  a  biU  of  hiding,  impUedly  «en* 
tracto  to  pay  the  frd^t.  DtmgeUvM, 
Kembkf  i^a 

CARRIER. 

1,  The  proprietor  of  a  stage-coach 
is  not  liable  for  an  injury  austeined 
by  a  passenger  in  consequence  of  tho  ~ 
accidental  oYertuming  of  the  coach, 
unless  such  accident  be  occasioned  by 
the  negligence  or  misconduct  of  tbe^ 
driver.  Therefore,  where,  in  an  ap-n 
tion  for  An  im^ury  of  this  descriptiout 
it  appeared  that  tlie  cause  of  the  aci* 
cident  was  the  removal  (since  the 
co84:h  had  last  passed)  of  one  of  two 
cotptgee  that  h^  previpusljr  atpod  qh 
an  angk  of  the  road*  by  wbicti  me^ui 
tjbe  drjver  was  deceived  as  to.  ihe^ 
course  of  the  road  (it  being  n%ht^ 
though  moonlight),  and  the  Judge 
told  the  Jnry,  tbat»  as  the  road  wi^  of 
sufljieient  widibt  and  there  wa$  no  db-; 
struction  or  want  of  light,  the  coach^« 
man  ought  to  have  kept  within  its  lif 
mits,  and  a  verdict  was  found  for  the 
plaintiff:  the  Court  granted  a  new  trial, 
conceiving  that  it  should  have  been  left 
to  the  Jury  to  say,  whether  or  not  thp 
driver  had  been  guilty  of  i^egltgence. 
Cr^  V.  fVaUr house,  I  $3 

CERTIFICATE. 
iS'ee  BAMiCEurTi  5,  6. 


•ly 


CHARTER-PARTY. 

1 .  By  a  charter-party  it  was  agreed, 
that  a  cargo  of  timber  was  to  be  sent 
alongside  the  vessel  at  the  expense  of 
tlie  freighters,  the  captain  rendering 
tlie  customary  assistance'  with  his 
boats  and  crew.     Part  of  the  cargo 


>i 


comniANT. 


lying  at  a  distaaoe  fitno  the  wharf,  the 
captain  applied  to  the  freighters'  fac- 
tor for  labourers  to  bring  it  to  the 
diip's  Bide;  he  refused,  saying,  he 
would  abide  by  the  charter-party. 
The  captain  procured  labourers  for 
die  purpose: — Held^  that  the  ex- 
penses so  incurred  by  him  might,  not- 
withstanding the  charter-party,  be  re- 
covered, under  the  common  counts 
fbr  work  and  labonr,  and  money  paid. 
Fletcher  v,  Gillespie^  647 

CHURCH. 
See  Adyowsok* 

COACH  PROPRIETOR. 
See  Cabbub. 

'  CONDITION  PRECEDENT. 

iJ^c  Insubance,  2. 

,  CONSIDERATION. 
'    See  Anuupsn^  Sf  4. 

COVBKAKT. 

COPYHOLD. 

See  IvsoLvjENT  Dbbtob,  3. 

!•  A  sucieiuier  of  copyhold  pre* 
loiets  mude  by  a  married  woman  to 
hdx  ihusbaxid,  in  his  presence,  «nd  with 
l^ajasaeAt,  testified  by  hi^  iremediate 
admiltaBoe  under  it;  she  having  been 
firai  solely  and  secretly  esamioed  by 
th^ steward :*-««^0M'vd[td.  Scamanv. 

COSTS. 

See  Attorney. 

.     ,  .  Vestby. 

1«>.  The  defendant,  pleaded  a  tender 
as.  to  part,  with  a  profert  in  ouriam^ 
apd  tm  auimp$U  as  to  the  ,re^idi|e; 
and  the  plaintiu,tQok  the  roooey  out  of 
Court.    At  the  trial,  the  Jury  found  a 


of  tender,  and  £»r  the  phiioliffiOiB  ihe 
general  isaiie»  dmifigea  !(.  ld««$4» 
^HM^  thaithe  de&ndanfcfxiuld  j^ 
enter  a  snggestioa.oii  iha  rdH,  la  d^ 
prive  the  plaintiff  of  bis  €ostB»  under 
the  LofMfeaCourftof  EeqiBeMi  Ac^  S9 
&  40  (?«a.  d,c.  104*.  fVaUteUv.At- 
kmsonf  I^ 

£.  In  fuare  impedUt  a  defeodant 
ia  not  entUIed  to  oosts  on  a  judgmaat 
as  in  case  of  a  nonsuit*  Wymdo$ite  V* 
Carlisle,  (BiehopJ,  «69 

3.  ApkiintiffwilliiotheallawedJiiii 
expenses  in  the  eonstrucuoa  of  « 
modelt  nor  a  compensation  fur  losaoC 
time  to  acieatific  peraona*  who  hiti 
been  sent  to  a  distant  part  of  the 
country  to  inspect  a  building  there, 
although  he  could  not  safely  hare 
proceeded  to  trial  without  their  testi- 
mony. Batfley  v.  Beanmemt^       497 

4.  The  statute  24  Geo.  2,  c.  18,  a. 
1,  whereby  the  Judge,  by  certifying 
that  the  cause  was  a  proper  one  to  be 
tried  by  a  special  Jury,  may  r^liere 
the  party  applying  for  suth  special 
Jury  from  the  expenses,  does  not  ex- 
tend to  a  case  where  the  ^record  ia 
withdrawn.  Clemente  v.  Oeorge,  5 ID 

COURT  OF  CONSCIENCE. 
iS'ee  Costs,  1. 

*  ,        '        '        .         » 

COVENANT. 

I.  A  covenant  to  Testrldif4b^i#on 
from  exercising  a  trade  is  not  illegal, 
if  it  be  not  to  the  genend  pr^jttdiee' 
of  the  public,  and  the  conmderatiMt 
be  reasonable.  Homer  w,  AehfMl,  91 

8.  In  covenant,  the  plaindfi^  im  httf 
declaration  (aAer  proferi)  averred^ 
that  the  deft!ndants,ybr  the  eonside^a^' 
tiont  in  the  deed  contained^  cot&uai^ 
ed  that  they  woald  n^t  do  eeirtaili'' 
a<>ts.  The  defendinto  pleadi^  tbfeCi 
as  the  i>erformance  of  the  covenants 
in   the  indenture  mentioned,  would. 


BEBB. 


DISTBB3S* 


MT 


Ibr  'a  term,  pmfoit  th^m  ffom  carry- 
hi^  tftk  tfaetr  trftde,  ihev  wen  in  re- 
6Cr«int  o£  trade,  and  illegal:— /Mi^ 
tlmt,  as  ^le  defendants  had  not  craved 
i^er  of  the  deed,  nor  demorred  to  the 
declaration  on  account  of  any  suppotr 
ed  inftofficiency  of  consideration  in  the 
deed,  as  set  out  therein,  the  Court 
would  (the  covenants  being  reason- 
able) presume  that  the  deed  dis- 
drised  a  suffleieDt  legal  consideration. 
Homer  v.  Asl^ord^  91 

9.  Covenant  by  the  assignee  of  the 
lessee  of  a  term,  is  a  local  action; 
and  the  e^fitie  must  be  laid  in  the 
comity  where  the  lands  are  situate. 
The  Mayor  &c.  of  Bermck»upon^ 
Tweed  v.  Shank*,  S72 

DAMAGES. 
See  Ihtbbbst  of  Mokxy. 


DEBT. 

See  Gamiko. 

Intehbst  ov  Monby. 


DEDICATION  OF  HIGHWAY. 
See  Highway. 

DEED. 

« 

See  Covenant,  2. 
EviDSirdi!. 

1.  The  attesting  witness  U>  a  deed 
stated,  that  be  k^ew  the  defendant, 
om  of  the  parties ;  that  the  attestation 
was  in  his  (the  witness's)  hand-writ- 
iog;  that  he  did  not  know  whether  or 
iioi;  the  signature  to  the  deed  was  the 
4efendant's  hand-writing,  but  that  he 
would  not  have  put  his  name  to  it 
tmless  be  had  se^n  him  execute  it:— r 
IfeMt  sufficient  proof  of  the  execu* 
tjw,  fide.  A^  Swjf^ha  v.  Claxton, 
,'1,     . /•  •  »   •  v^/ 


DEVISe. 

1.  A  testator  devised  lands  to  his 
wife,  for  life,  remainder  to  his  sons, 
in  fee,  "  subject  to,  and  charged  and 
chargeable  with,  the  payment  of  thf 
yearly  rent  or  sum  of  20^.  to  the  des 
fendant  and  her  assigns,  during  her 
life: — Held,  a  charge  on  the  land« 
and  that  the  defendant  might  distrain 
for  arrears.  Buttery  v.  RoiiMonyM^ 

DISTRESS. 

See  Landlord  and  Tenant. 

1.  The  plaintiff  took  possession  of 
premises  under  an  agreement  for  a 
lease  to  be  granted  to  him  for  ^.term 
often  years,  at  a  yearly  rent,  payable 
half-yearly.  No  lease  was  executed, 
nor  was  the  quantum  of  rent  to  be  paid 
ascertained ;  but  Ae  plain^ff  occupied 
under  the  agreement  for  three  years, 
paying  rent  for  two: — Held,  that  this 
created  a  tenancy  from  year  to  year^ 
and  entitled  the  landlord  to  distrain 
for  the  arrears  doe,  at  die  itete  pre« 
viouslypaid.  Knight  v^  Bennett,  %%% 

St.  By  the  custom  of  the  country, 
the  tenant  was  to  have  the  use  of  the 
bams,  gate-houses,  &c.,  of  ^e  farm, 
for  a  certain  period  after  the  end  of 
tlie  term^  for  the  purpose  efthHtehihg 
out  com  and  foddering ^catide*'   l^^ 
tenancy  was  de^ennined  at  JMicAJia^' 
mat,  mad  the  landlord,  ia.Jiammry^ 
following,  distrained  a  tonMMk^for^ 
the  rent  due  at  Mickaelmasr  he<falrv^' 
ing  in  the  mean  time  obtained  afrifii* 
junction  to  restrain  the  tenant  Ihsib' 
carrying  off  the  premises  corn  in  the 
straw : — Held,  that  the  holding  by  the 
tenant  under  the,  custom,  though  in- 
voluntary, was  a  prolongation  of  the 
original  term ;  and  that  the  laqidlord 
was  entitled  to  distn^in.    Knighty. 
Bennett,  It'^T 

5.  A  testator  devised  lapds  to  Vk 
wife,  for  life,  remaindefr  to  bis  son^»' 
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in  fee,  ^ tubjectUH  und  chairged aiKdl 
chaxgeaUewitby  'the  payment  «f  ihe 
yearly  rent  or  sum  of  20/.  to  the  de- 
fendant aad  her  asii^na*  during  lier 
life:) — Heldf  a .  charge  on  the  land, 
and  that  the  defendant  misht  distrain 
for  arrears*  BuUery  v.  RMnson^  ftQ% 

DISTRINGAS. 
See  Peaib^ws,  14>. 

EJECTMEl^T. 

1.  The  provisional  assignee  pf  the 
Insolvent  Debtors*  Court,  may  main- 
tain  ejectment  for  the  estate  of  an  in- 
solvent assigned  to  him  under  the 
provisions  of  the  statutes  1  Geo.  4s 
c.  119,  and  3  Oev>  4,  c.  L23>  without 
ttie  previous  approbation  of  one  of  the 
commissioners,  or  order  of  th^  Insol- 
vent Goiirt.  Doe  d.  Clark  v.  Spencer^ 

7 

ft.  The  Court  refused  to  stay  the 
procett^ngs  ju  an  action  of  .mctment 
brought  on  the  demise  or  the  provi- 
sidttid  assignee  of  the  IhM>lvent  Debt- 
ors' Court, '  on  th^  groand  of  the 
Absence  of  proof  of  the  tbi^sent  of  the 
major  pait  of  the  ct^editors,  and  ap- 
probation of  one  t>f  the  commis- 
sioners, or  order  of  the  Court,  as  re- 
quired by  the  statutes-  I  'Geo,  4, 
c.  119,  a.  II,  and  3  0*0.4,  t.  183, 
jk H.  D9e  d<  ClMfk^*  Sp&Meri    Mft 

8.  Whefe,  by  a  mortgage-daedylhe 
prineipal'  sum  was  advanced  by  ^e 
mortgagee  to  the  mortgagor,  for  three 
years  fhMti  the  datff  of  the  deed,  the 
interest  to  be  payable  quarterly,  and 
the  deed  contained  a  proviso,  that,  if 
deffliult  should  b*  made  in  payment  of 
interest  on  any  x>f  the  days  appointed 
for  tfbe  tame,  the  mortgagee  m%h«  seH 
ilMs  mmises  aasigtied'.-^the  moitga* 
gov  wring  nude  defimlt  in  the  pave- 
ment of  one  quarter's  intenst,  the 
•Moiigigee  brought  ejectment,  the 
Court  refoaed  to  stay  the  proceedings 


on'  pji^ftVi^nt  of  ih^^hrftftfsdf  hiiei^<, 
and'cosVbV^^e  iitmgiii^i''Bi'«U' 
cs^'did  novifkll  witHiM'lAe  ^^MOfis 
of  the  statute  T  Oeo.  2,  c.  20,  as  tlie' 
pfrindpal  ^tim  becaiiie  payable  on  de- 
fkult  of  pkyrrterit 'oP  the  hlteteah 
GoodtiHed.  Green  v.  IfoiUk,       491 

ERROR,  WRIT  OF. 

iSee  Ambmbiibnt. 
Gaiovo. 

1«  In  assumpsit  a  verdict  was  en- 
tered for  the  plaintiffon  twelve  counts 
of  the  declaration,  and  the  Jury  were 
discharged  from  finding  any  verdict 
do  the  other  eight  county  the  issuer 
on  which  were  immaterial.  The  Courts, 
on  error,  refused  to  reveraethe  judg- 
ment, on  the  groun(i  that  it  wan  not 
stated  on  the  record,  that  the  Jury 
were  discharged  with  the  consent  of 
the  parties,  Powell  v,  Sonnett^     ,  330 

EVIDENCE- 
See  AcrioN  qk  ihe  Cas%  S»    ^ 

L  In  covenant,  on  articlesof  agwie* 
msnt  under  acal,^  the  plainciff  dleged 
in  his  deolaration  that  the  deedwn 
lost,  and  proved,  that  two  parts  were 
ezeeufeed,  that  the  part  execated  by 
him  was  delivered  to  the^dcfetidants, 
and  that  the  part  executed  by  them 
was  delivered  to  him ;  and  duly  stamps 
ed,  previously  to  the  loss.  At  the  trial, 
the  plaintifFofTered  in  evidence  a  draft 
or  copy  of  the  deed;  but#  he  having 
given  the  defendants  notice  to  pro- 
duce their  part,  they  ^d  so: — HeU 
that,  although  it  was  Ae,  be^t,  bt31 
-it  was  only  secondary  evidence  ^ 
the  contents  of  tbe  lost  deed;  -.and 
might  therefore  be  mehrediriihbittA 
stamp.  Mwiny^QadboH  49 

2.  A  foreign  judgnwnt  is  fmald 
Jkcie  evidence  of  a  debt»  and  Asit 


EXJfCVTQWi 

e\mMr^  yfw  liomm  (he  Coiur^  ia 

wjtu^h  it  «(as  ohtaunc4a  tbat  was  ne-r 

ce^wry  \q  support  iu  .  Jrnolt  v  iUd- 

/em,  ie09 

3.  To  prove  t)ie  paymeqt  of  a 
check  for  100/.  the  loan  of  ivbicb 
constituted  the  petitiooiiig  creditpr*8 
debt,  it  was  shewn,  that  the  check  was 
in  the  hands  of  the  drawer;  and  that, 
on  the  da^  afbe^  the  dale  of  the  check, 
his  bankers  had  paid  to  the  bankers 
of  the  bankrupt  100/.  on  his  account. 
The  petitioning  creditor  was  one  of  the 
assignees  of  the  bankrupt,  and,  in  that 
character,  had  possession  of  all  his 
j^apers: — Held^  that,  under  these  cir* 
cumstances,  the  mere  fact  of  his  hav« 
ing  this  check,  was  not  evidence  of  iu 
payment  Bleasby  v.  Crouley^    327 

4.  The  attesting  witness  to  a  deed 
stat^  that  he  knew  the  defendant, 
erne  of  the  parties ;  that  the  attestation 
^^  in  his  (thie  witness's)  hand-writ- 
ing; that  he  did  not  know  whether  or 
not  the  s^nature  to  the  deed  was  the 
defendant's  hpod-writi^g;  but  that  he 
would  not  have  put  his  name  to  it 
unless  he  had  seen  him  execute  it: — 
Held,  sufficient  proof  of  the  execu* 
\^m%,  Dioe^iLSm^keYmClaatoky  347 
';  >jS.  In  tneBptm  for  false  fnaprison** 
nflBt^'tbb  mms  «f  juslifying  vesta,  on 
the  4lQfiaM|aot*  <  Tharefere^  in  trsspaaa 
ijbt  cattiingilhB  pliuoitiff  to  be  appre<* 
Hendbdandeff  a  julitice's  wanant:-^*** 
HM,  th&t  the  {i^kuBtiff  uright  maiib* 
ti^^the/ictioft  without  prodoeing  the 
ilausraak  Holroydvi.DonQasteri  440 

EXECUTORS. 

.     ,         S^e  AnvowsoK. 

.  1.  In. a  deciamftion  oi  asfumpnt 
liy  ezeedtMB,.  in  a  omint  for  money 
^iiid  to^  and  Ibr  tb^  use  of^  thedefcMU 
sttftkijp  theiv  testatoF^  A  B*^,  it'waa  «^ 
<Ueed,  thatf  v^  dke>defendaiit  boipi^  u»* 
WleM^d^  1  he  tiM.itei4  B*  B*  promised  to 

tpsljr  fliccsaidLS.  f  .t^'-^ilsiifirthat  tlie 
words  '*  the  said  B.  B:*"  before  **  pro-  ' 
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n|JM4"  tmight  bft  ^oaidimdlfts.jnirH 
plusage.  M^nkmY,  Ntitmkmi    >66St 
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FALSB  IMPRISONMENT. 

See  Trespass. 

a 

FEME  COVERT. 
See  CofVHQLp^  , 

PINE. 

1.  Where  premises  wero  described 
in  a  fine  to  be  in  the  parish  of  J.j 
whereas  they  were  in  fact  itt  die  paridi 
of  Bif  being  in  a  certain  street,  pah 
of  which  was  in  ^.,  and  part  in  Bl ; 
aiid  the  deed  to  lead  the  uses  stated 
the  premises  to-  be  in  that  street,  in 
the  parish  of  A.  The  Comt,  on  an 
affidavit  of  the  fkcts,  alfowed  the  ihie 
to  be  amended,  by  filtering  the  name 
of  rile  porisli  iWmi  A.  toB.  tftmker, 
deforciant,  435 

FOREtGN  JUDGMENT. 

U  A  foreign  judgment  is  prima 
facie  evidence  of  adebt,  and  that  every 
tbing.was  done  in  the  Cpurtin  w^hioh 
it  was  obtaioedi  that^pwanecesiuury.ftQ 
support  it.    AmoU.y».Redfern,  4^09 

.    FRAUDS,  STATUTE:  Of .. 

1.  Thd  deftndaiil  wafl  a  sub^riber 
to  a  work  wiiidi  waato  he  puUishdl 
mtiBent^'faw^mtmihlynumklfi.  He 
reeeiwedf  eight  numbers^  add.aftev? 
warda  had  notice  from  the  puUishefi 
that  .the  others  weve  veady  ht  him,- if 
he  woidd  tend  for  them«  On  his  it* 
fusal  to  take  the  remainiog  atxteen, 
ihe  phuntifl^  the  asstgnee  <^  the  pttb* 
UAivf  «ho  had  become  banknmiii 
sued  htm  for  the  Tali&e  of  the  wfcoM. 
The  Jury  having  found  a  verdiot  for 
^  phinliff;  for  the  piriee  i»f  Uieeigl^ 
numbers  seceived  by  the  defendant*-* 
The  Court  refused  to  disturb  it.  at- 
though  it  was  contended  tfaftt  the  coij^ 
tract  was  entire,  and  void  under  the 
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4th  seetkMi  of  the  statute  of  frftads,  it 
not  having  b^n  rednoed  into  writing, 
or  to  be  perfbnned  within  a  year. 
Mavar  ▼•  Pyne^  2 

FREIGHT. 

1.  By  bills  of  lading,  goods  were 
made  ddiverable  "to  C.  4*  Co.,  or  to 
assigns,  he  or  tliey  paying  freight  for 
the  same."  C.  4*  Co.^  indorsed  the 
bills  to  the  defendants,  brokers,  and 
afterwards  became  bankrupt.  The 
brokers  for  the  ship,  in  ignorance  of 
the  insolvency  of  C.  4*  Co,,  and  of 
their  having  indorsed  the  bills  to  the 
the  defendants,  applied  to  the  former 
for  payment  of  freight ;  and  afterwards 
sued  the  defendants : — Held,  that  the 
latter  were  liable  for  the  freight,  on  a 
general  indebitatus  assumpsit : — Held 
also,  that  a  party  who  obtains  goods 
under  a  bill  of  lading,  impliedly  con* 
tracts  to  pay  the  freight.  Dougall  v. 
Kemhle^  250 

GAMING. 

1.  In  a  declaration  in  debt,  qui 
lam,  on  the  statute  of  gaming,  the 
afienoe  was  allied  to  have  been  com- 
mitted '*at  the  parish  of  St.  James, 
in  the  county  of  Middlesex: — Held 
(on.  error)  sufficient,  although  there 
are  in  Middlesex  two  parishes  of  St. 
James,  viz.  St.  James,  Westminster, 
and  St.  James,  Clerkenwell — the  latter 
never  being  described  without  the  ad- 
dition of  "  CUrkensvelU*  Taylor,  q,  t. 
V.  Willans,  448 

2.  In  debt  on  the  statute  of  Anne, 
tot  money  lost  at  play,  the  declara- 
tion averred  that  the  party  did,  "at 
one  and  the  same  sitting,  by  playing 
at  a  certain  game  called  ^JRouge  et 
Ncir,*  lose  to  the  defendant  a  large 
sum,  &c.|  and  did  then  and  there  pay 
the  same  to  the  defendant*' — without 
^eging  that  he  played  with  the  de- 
fendant:-—^e&2  sufficient.  Ibid, 


HIGHWAT/l         :      ' 

See  V^feSTRT. 
1.  In  an  action  on  the  case  far  an 
iniury  resulting  to  the  plaintiff  from 
fklling  down  an  unprotected  area,  the 
declaration  stated,  that  the  defendant 
was  possessed  of  the  premises,  and 
that  they  were  adjoining  **a  cMaiii 
common  and  public  street  and  high- 
way." It  appeared  that  the  defendant 
had  agreed  with  the  owner  of  the 
premises  (two  carcasses  of  bouses)  to 
finish  one  of  them,  for  doing  which 
he  was  to  have  the  other;  and  that 
workmen  employed  by  him  were  then 
actually  at  work  upon  them;  bat  it 
did  not  appear  that  any  conveyance 
had  been  made  to  him.  The  street 
in  question,  w!  ?ch  had  been  forming 
for  six  years,  aril  led  from  a  public 
street  to  a  new  road  across  fields, 
over  which  the  way  had  been  publicly 
used  for  five  or  six  years,  was  un- 
finished, one  half  only  being  Kgbted, 
the  other  neither  lighted  nor  paved: 
but  the  inhabitants  had  paid  the  bigli- 
way  and  paving  rates: — HeU^  thAt 
this  was  sufficient  evidence  to  go  to  a 
Jury  of  a  possession  in  the  deferidant, 
and  of  a  dedication  of  the  street  to 
the  public.    Jarvis  v.  De'an,        S64 

INFANT. 

1.  An  infant  defendant  having  ap- 
peared by  attorney,  the  Court  order- 
ed the  appearance  to  be  struck  out  of 
the  filacer's  book,  and  that,  if  tlic  de- 
fendant should  appear  by  guardian, 
his  plea  should  be  made  conformable 
thereto;  and  that  the  defendant  shduM 
pay  the  plaiiitifTs  costs.  Paget  r. 
Thompson,  504 

INFERIOR  COURT. 

See  Costs,  1 .  *    ' 

INSOLVENT  DEBTOR. 

1 .  The  provisional  as9ignee  of  the 


ISISO&Vei«v  DEBTOS. 
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Insolvent  DeblbitT'CdArf,  may  main- 
tain ejectment  for  the  estate  of  an  in* 
9al^i€ttt  assigned  to  him  under  the  pro- 
vwiona  of  the  statutes  1  Geo.  4,  c.  1 19, 
and  d  Geo*  4,  c»  1239  without  the 
previous  approbation  of  one  of  the 
OommissionerBi  or  ocdev  of  the  Insol- 
vent C^Mirt.  J)oe  d,  Clark  v.  Spencer^ 

7 
!!•  The  Court  refused  to  stay  the 
proceedings  in  an  action  of  ejectment 
brought  on  the  demise  of  the  provi-* 
aional  assignee  of  the  Insolvent  Deb- 
tiers'  Gour^  on  the  ground  of  the  ab- 
sence of  proof  of  the  consent  of  the 
major  part  of  the  creditors,  and  ap- 
probation of  one  of  the  commissioners, 
or  order  of  the  Court,  as  required  by 
the  statutes  1  Geo.  4,  c.  119,  s.  11, 
and  3  G€o.  4,  c,  123,  s.  2.  Deed* 
Ciark  V.  Spencer^  232 

.  3*  ^.  agreed  with  B.  for  the  sale 
of  a  copyhold  estate,  which  had  pre- 
viously, by  mistake,  been  surrendered 
lo  Cm  A,  was  afterwards  arrested, 
and  discharged  under  the  Insolvent 
Debtors'  Act.  Subsequently  to  ^/s 
discharge,  the  mistake  being  discover* 
edj  C  surrendered  back  tlie  estate  to 
A*^  who  immediately  surrendered  to 
£«,  the  purchaser;  the  consideration- 
money  being  paid  to  the  defendant, 
the  attorney  of  y^.,  to  whom  he  had 
given  a  bond  for  40/.,  for  money  bor- 
rowed, .which,  together  with  the 
amount  of  the  bill  of  costs  due  to 
him  from  A.%  it  was  agreed  he  should 
retain  out  of  the  produce  of  the  estate. 
The  assignee  of  A^  sued  the  defendant 
for  the  amount  received  by  him,  as 
money  had  and  received  to  his  use: 
'^^Reldt  that,  although  the  legal  es- 
tate in  the  copyhold  was  not  in  the 
insolvent ja|  the  (ime  of  hisdischarge, 
by  reason  of  the  erroneous  surrender 
to  C,  he  had  still  such  an  equitable 
interest  ip  it  a^  woh14  pfssi>y  the  as-<^ 
^ignment: — Held  also,  that  tlie  de- 
fendant had  an  equitable  lien  on  the 
purchase-money  in  his  hands,  for  the 


amownt  of  the  bond  gi^en.40  Um  liy 
A»  inaoWent)  aad also,  for  his.biUof 
costs,     rm^.v.  WkUe, .      .      413 

• .  - » , 

INSPECTION  AND  PRODUC- 
TION  OF  PAPERS. 

See  EviDBNciK. 

1.  In  covenant,  on  articles  of  a* 
greement  under  seal,  the  plaintiff  al- 
leged in  his  declaration  that  the  deed 
was  lost,  and  proved,  that  two  parts 
were  executed ;  that  the  part  executed 
by  him  was  delivered  to  the  defend- 
ants, and  that  the  part  executed  by 
them  was  delivered  to  him,  and  duly 
stamped,  previously  to  the  loss.  At 
the  trial,  the  plaintiff  offered  in  evi- 
dence a  drafl  or  copy  of  the  deed; 
but,  behaving  given  the  defendants  no- 
tice to  produce  their  part,  they  did  so: 
— Held,  that,  although  it  was  the 
best,  still  it  was  only  secondary  evi- 
dence of  the  contents  of  the  lost  deed, 
and  might  therefore  be  received  with- 
out a  stamp.   Munn  v^.Godboldf    4d 

INSURANCE.    .      , 

1 .  A  policy  of  assurance,  uiric#- 
written  by  a  company  of  several  ship- 
owners, who  "did  severaily  and  re- 
spectively, but  not  jointly  or  in  paf*- 
nership,  or  the  otieftrf  tbedther^f 
them,  but  each  only  in  his  owrf4ia(iM, 
and  on  his  own  accdunt,  mutually 
agree  to  insure  each  other's  sbips^tor 
one  year,  is  not  illegal  under  the  sta- 
tute 6  Geo.  1,  c.  18.  Strong  V.  **•- 
vey,  ^  ^ 

2.  By  a  regulation  of  an  assurance 
company,  which  was  indorsed  <Mi  sand 
made  part  of  the  policy,  It  waspt^- 
vided  "  that,  in  case  of  loss  or  aver- 
age, the  same  should  be  paid  ibr  at 
two  months  from  adjustment.'*  llie 
plaintiff  in  his  declaration'  all^ff^ 
that  he  was  always  ready  and  willitig 
to  adjust,  but  that  the  defendatlt  and 
the  committee  refused  to  db*so:*— 
Heldt  that  the  adjustment  was  not  a 


0(M  Jv^DJiQBOft 'TiBNAtm^ 
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QCinditM»a.pf0cedeni4>  hut  .4halft.|be 
pUittiff  mm  entitled  to  recover  om 
pK^oof  ihftt.  he  itfppUed  for  the  a^juei^ 
mentv  Ibid. 

.^^,  Jr^  »ctie|i.  OQ  a  policy  of  aar 
MtlWf^  hy  A  ^oekty  ^  mutual  uoder- 
ifrriters,  on  the  back  of  which  poUcy 
were  indorsed  the  rules  and  regula- 
tiopa  of  the  f  ocietyy  which  formed  the 
entire  consideration  for  the  assurance, 
and  were  declared  (by  the  last  of 
them)  to  be  as  binding  on  the  parties 
as  if  made  a  component  part  of  the 
policy;  the  plaintifF,  in  his  declara- 
tion, omitted  to  set  out  the  regula- 
tions, and  the  evidence  adduced  at  the 
trial  only  tended  to  establish  a  con- 
tract founded  on  them  i—Heldf  that 
the  declaration  was  insufficient,  and 
not  supported  by  ihe  eridence.  Strang 

'  -nfTBRBST  OF'  MONEY. 

t!*  lit  whateveir  fortn  a  debt  ac- 
crtoi,  whefl^  tfn  a  eoAtra6t  baring 
interest,  or  otherwise,  if  it  has  been 
wTotkgiblly  withheld  fVom  the  plain- 
tiff^ he  using  means  to  otitain  it,  the 
Jtrry  may  f^ve  mterestiipon  it,  in  the 
shupe  erf  damages  ftr  ^e  unjust  d»- 
ten^bti.'  /ftnoH  t.  Redfern,         £09 

JOINDER  IN  ACTION. 

pABTNEftS. 

LANDLOUD  AN1>  TENANT. 

5fee  CovKiTAKi*. 
Distress. 

BjECTHSKt. 

1.  The  plaintiff  took  possession  of 
premises  under  an  agireement  for  a 
lea9e  to  be  granted  to  him  for  a  term 
of  <^it  years,  at  a  yearly  rent,  payable 
half-yearly:  No  lease  v^as  executed, 
nor  was  the  quantum  of  rent  to  be 
paid  ascertained;  but  the  plaintiff  oc- 
cupied under  the  agreement  for  three 
years',  payinjyf '  rent  for  tw6:—Held^ 
that  this  creatcfd  a  tenancy  from  year 


to  year,  and  eotf ddil  jfie  landlord  to 
distrain  for  lh^^afveanp^i«e^t  the  rate 
previously  paid^..;£m^At  ▼.  Benneii, 


2.  By  ^e  custom  of  the  countrj^ 
the  tenant  waa  to  have  the  use  of  t£e. 
bamsy  §ate-house8»  &€w,  of  the  farro^ 
fox  a  certain  period  after  the  end  of 
the  term,  for  the  purpose  of  threshing, 
out  com  and  foddering  catde.  The. 
tenancy  was  determined  at  Michul* 
ma^t  and  thfe  landlord^  in  J^mmrrff 
following,  distraiiiied  a  corn-rick  for. 
the  rent  due  at  Michaelmas^  .he^ 
havinf^  in  the  mean  time ,  obtained 
an  injunction  to  restrain  the  tenant, 
from  carrying  off  the  premises  com  i^ 
the  straw  ^-^^tf/!rf,  that  the  bokUi^  bv 
the  tenant  under  the  custom,  thofigk; 
involuntary,  was  a  proloqgiMion '  ciT 
the  origin^  term ;  and  that  the  land- . 
lord  was  entitled  to  distrain^  Knight 
V.  Benneit^  ft%7 

S.  The  defendant  took  pr^aniaea 
fo^  a  ye^  certaip»  but  quitted  at  ttie 
end  of  the  first  quarter.    The.  plain* . 
tiff  then  let  the  premises,  for  i^  pOK-*, 
tion  of  thp  remamiog  three,  quarters,, 
to  another  tenant,  at  a  less,  renti  a|id. 
afterwards  sued  the  defendant  for  the  \ 
difference: — Held^  that,  by  re-letting 
the  premises,  the  pfarin^ff  had  assent- 
ed to  the  determination  of  the  ori« 
gtnal  tenancy,  and  dispensed  with  the 
necessity  of  a  legal  surrender.  If  (Me 
V.  AtchesoHf  '  S79^ 

4.  An  acknowledgment  of  title  liy 
a  tenant,  in  one  who  claims  as  heir* 
at-law  of  the  person  under  wfiott  the 
tenant  had  previously  held,  wiB  not 
preclude  the  latter  from  eaUingfil 
question  the  title  of  th^  clafimant,  un- 
der a  plea  of  non  tenmt,  if  itr  a]f»pear 
that  such  acknowledgment  proceeded 
from  a  misrepieabihatidi  or.a  iMk^ 
prebenaioa  of  the  natures  p^ith^tide 
setup*    Qnegattff iv. JDiQidget.  •    494 
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liBASa 

See  liAmUNtD  AKB  TSNSMlA 


I  . 


LIMIT ATf  OK  OF  ACTION.         LIVI^HY  STABLE  ICBBPBR.  403 


•  /   • 


CilBfiL. 

Set  I^JLBADINO,  4. 
S&AHDER, 

i.  An  action  will  not  lie  for  a  libel 
imputing  to  9,  parrf  fraud  in  his  con- 
duct^ touct)ing  an  illegal  transaction; 
but,  if  the  pnbKcafion  goes  further, 
and  conveys  an  imputation  on  the 
party,  dehors  such  transaction,  it  is  li- 
beTlovs.     Yrisarriy.  Clement,     508 

t,  A  libel  stated,  that  *'  the  plain- 
tiff lost  no  time  in  transferring  him- 
self, together  with  ^00,000^.  sterling 
of  John  Bults  money,  to  Paris,  where 
he  now  out-tops  princes  in  his  style 
of  Kving."  The  innuendo  to  this 
w^,  '*  meaning  that  the  plaintiff 
had  defrauded  English  subjects  of 
1^00,000/.  :"—Held,  that  the  innuendo 
gave  the  words  of  the  libel  too  ex- 
tended a  meaning :  and  that  the  libel 
did  not  impute  to  tibe  plaintiff  Ae 
commission  of  a  fraud  upon  English 
subjects.  Ibid. 

S.  Partners  may  join  in  an  action 
for  a  hbet  published  of  them  in  the 
way  of  their  trade:  and  semhle,  that, 
iq  such  case,  tbe  declaration  need  not 
ater  special  damage.  Forster  v. 
Lawson,  860 

LTEN. 

S^  b^soLVENT  Debtor,  3. 

1,  4  ™<une  having  been  placed  with 
a  livery  stable-keeper,  who  advanced 
money  lo  the  owner;  it  was  i^eed 
that  she  should  remain  as  a  security 
for  the  re-payment  of  the  sum  ad- 
vanced, .and  for  the  expenses  of  her 
keepi-^Held,  that  the  stable-keeper 
liad  a  liea  on  the  mare.  Donatiy  v* 
Crawther,  479 

LIMITATION  OF  ACTION. 

1.  In  tit>ver  ^inst  the  treasurer 
of  the  West  In£a  Dock  Company, 
for  sugars  deposited  in  the  company's 
warehouses : — Iteld,  thai  the  treasurer 
was  witUn  the  protection  of  the  185th 
section  of  the  89  Geo.  3,  c.  69,  and 


entitled  to  a  verdidj  the  atftion  not 
having  been  comrnenoed  against  him. 
within  the  time  limited  by  that  clause, 
notwithstanding  his  having  delivered 
up  the  sugars  to  adverse  claimants, 
under  a  bond  of  indemnity^  Setiiek 
V.  Smith,  489 

LIMITATIONS,  STATUTE  OF. 

1.  A  debtor  to  a  bankrupt's  estate 
cannot,  in  an  action  brought  against 
him  by  the  assignee,  set  up  the  sta- 
tute of  limitations  as  an  objection  to 
the  petitioning  creditor's  debt,  il/a- 
i?or  V.  Pyne,  2 

2.  In  assumpsit  for  money  lent, 
the  defendant  pleaded  actio  non  ac^ 
crevit  infra  sex  annos,  and,  on  his  be- 
ing arrestedi  he  said  to  the  sheriff's  of- 
ficer, "  I  know  I  owe  the  money^  but 
the  bill  I  gave  is  on  a  three-penny 
receipt  stamp,.  «nd  now  I  am  arrest- 
ed I  will  never  pay:" — Held^  that 
this  was  not  such  an  acknowledgment 
of  the  debt  as  would  take  the  case 
out  of  the  statute  of  limiUitions. 
A* Court  V.  Cross,  198 

3,  In  assumpsit  for  goods  sold,  to 
a  plea  of  the  statule  of  limitations,  oa 
which  issue  was  joined,  the  plaintiff 
proved,  that,  three  years  after  the 
original  cause  of  action  accrued,  and 
within  six  years  of  tbe  commence- 
ment of  the  suit*  the  defendant,  on 
being  asked  for  payment,  said,  that 
he  could  not  pay  then,  but  that  he 
would  do  so  as  soon  as  be  was  able  :— 
Held,  by  Lord  Chief  Justice  Best  and 
Mr.  Justice  Gaselee,  (diss.  Mr.  Jus- 
tice Park,  and  Mr.  Justice  Burrough), 
that  this  was  a  conditional  promise 
only,  and  that  it  did  not  take  the 
case  out  of  the  statute,  unless  the 
plaintiff  was  prepared  to  prove  the 
defendant's  ability  to  pay.  Scales  V. 
Jacob,  553 

LIVERY  STABLE  KEEPER. 
See  BavkRiUFt,  2. 

LiBK. 


PATMBirr. 


MALICIOUS  JlKSEST. 

Set  Acnam  C9  tkk  Ciss,  1. 

MEMORIAL. 


mSSOMER. 
Sft  Peactice,  1,  4,  5,  16. 

MONEY  PAID. 
S<:e  A5crMF?:T. 

MORTGAGE. 
See  EjEcncixT,  5- 

PARTNERS. 

Libel. 
1.  Serend  persons  jointly  agreed 
CO  establish  a  stage-coach,  each  to 
iMvae  it  one  sta^.  For  carrying  this 
agrecineot  mto  efl&ct,  the  parties 
houidtfaeiiiidveseach  to  the  other,  to 
pay  to  the  plaintiff,  incase  of  defiiult, 
certain  penalties,  for  which  he  alone 
ivaa  to  be  empowered  to  sue;  the 
amoont  of  such  penalties  to  be  divid- 
ed among  all  die  parties  to  the  agree- 
ment who  should  not  bare  subjected 
themselves  lo  any  penalty,  to  the  ex- 
clusion of  the  defaulter . — Held,  that 
the  plaintiff  alone  might  maintain  an 
action  &r  a  breach  of  the  agreement, 
and  tbat  the  other  parties  need  not 
join.  Radenkwst  V.  Bates f  421 

PAYMENT, 

.  1,  To  prove  the  payment  of  a 
check  for  100/.,  the  loan  of  which 
constituted  the  petitioning  creditor's 
debt,  it  was  shewn,  that  the  check 
was  in  the  hands  of  the  drawer;  and 
^hat,  on  the  day  after  the  date  of  the 
^fieck,  hh  bankers  had  paid  to  the 
bankers  of  the*  bankrupt  100/.  on  his 
account.  The  petitioning  cfcditor 
was  one  of  the  assignees  of  the  bank- 
rupt; and,  in  that  character,  had  pos- 
session of  all  his  papers  :-^Heidj  that, 
under  these  circumstances,  the  mere 
fact  of  his  having  this  check,  was  not 


of  its 


I 


1r. 

327 


:yALTY. 

Set  PASinrEKS. 

PLEADING. 

See  Actios  ok  m  Case,  1. 
Agkeemekt. 
Amesdmest. 
IssrajUKCE,  2,  3. 

Slaxdes. 
Warraxtt. 

1.  Trc^MSs  for  bicakiog  open  the 
onter-door  of  the  plaintiff's  dwelhng- 
hooae,  and  entering  therein,  &c.  Plea, 
jaatifying  the  entry,  genially,  imdtf 
mpimriegjL/a.  Demurrer,  aaBigning 
finr  cause,  that  in  the  plea  it  was  n»t 
averred  that  the  ooter-door  was  open 
at  the  time  the  defendants  entend 
under  the  writs— tfcU»  that  the  pkn 
was  had.  BmckeiUkmY.  Ffomcis^  40 

2.  In  covenant,  the  plaintiffin  hisde- 
daiation  (after  fnpfefi)  anrerred,  that 
the  defendants,  far  the  cpn^tderoliipf 
»  ike  deed  comUuned^  covenanted  that 
they  would  not  do  certain  acta.  Tlie 
defendants  pleaded,  (haU  m  t)ie  por- 
formanoe  of  the  envenanlfi  in  the  if- 
denture  meatioDed»  w^uld^  fpr  a  term, 
prevent  them,  fjmm  canning  on  their 
trade,  they  were  in  reatniiat  of  txiide, 
and  iUegal:— >iiaU>  ihat»  as  the  de- 
fendants had  not  cmved.oyer  of  the 
deed,  nor  demnB»dto,th^d«daiation 
on  account  of  any.  fluj^posed  insuf- 
ficiency of  considncation  in  the  deed, 
as  set  out  therein,  the  Court  wpijd 
(the  covenants  bein9jce««nahle>  pre- 
sume  that  the  deed  disdos^  a  ai|ffi- 
cient  legfl  considewtion.  Jiomer  v. 
A$kfard^,  •    dl 

3. .  The  fdaintiff  pcescrthed  for .  a 
right  of  sole  pasture  "  from  tlie  feast 
4>iSu  Thom<94  until  the  jatb  April, 
in  every  ymt;'-^MMp  that,  t^e dfl^t 
claimed. being  a  preacripliv^  dghty  ks 
commencement  and  conclusion  must 
have  reference  to  St.  Thomases  day> 


JV^AIUMG. 


fLBAmVG. 


605 


Ql4'«t3at  and  4li»t  the  datcription  of 
'*  the  feast  of  St.  Thotnas''  generally, 
was  sufficient.   i^jfttlA  v.  Flower^  5S64 

4.  In  a  declaration  for  a  libel  pub- 
lished concerning  the  plaintiff  or  J?n- 
vay  of  the  state  of  Chilis  it  was  al- 
lied, by  way  of  inducement,  that 
the  plaintiff  was  the  Envoy  appointed 
by  the  state  of  Chili:— Held,  that 
the  libel,  on  the  face  of  it,  sufficient- 
ly admitted  Chili  to  be  a  state,  and 
die  plaintiff  to  be  the  Envoy  of  that 
state,  to  support  the  action.  Yrisar* 
ri  V.  Clementf  d08 

5.  In  assumpsit,  a  verdict  was  en- 
tered for  the  plaintiff  on  twelve  counts 
itf  the  declaration,  and  the  Jury  were 
discharged  from  finding  any  verdict 
on  the  other  eight  counts,  the  issues 
on  which  were  Immaterial.  The 
Court,  on  error,  refused  to  reverse 
the  judgment,  on  the  ground  that  it 
was  not  stated  on  the  record,  that  the 

;  Jury  were  discharged  with  the  con- 
sent of  the  parties.  PoweU  ▼.  Son" 
nete,  SSO 

''  6.  A  writ  of  entry  was  returnable, 
and  an  appearance  entered  thereon, 
in  Mkhaelmae  Term.  The  count 
was  intitled  of  Hilary  Term,  and  was 
delivered  on  the  1 0th  Febmarf.  The 
Court  set  aside  the  oount,  for  irregu- 
larity, and  refused  to  allow  it  to  be 
amended.  Romks^  Demandant;  Z/air- 
rence,  Tenant,  338 

'  7:  In  a  declaration  against  the 
drawer;  on  a  bill  of  exchange  accept- 
ed payable  at  a  banker's  generaUy^ 
It  is  only  neoessary  to  aver  a  present- 
ment at  that  place.  De  Bergareehe 
Y.  FiHkn,  360 

8.  In  d«l»t  on  a  bail-bend,  the  de- 
claration need  not  contain  avemems 
that  there  iN»  an  affidavit  of  debt,  or 
that  the  sum  sworn  to  was  indorsed 
on  the  writ.   OorringUmv.Sricknell^ 

445 

0.  In  a  declaration  in  debt,  qtu 
tarn,  on  the  statute  of  gaming,  the  of- 
fence was  alleged  to  have  been  com- 

VO&.XI.  KB 


mitted  "  at  the  pansh  of  St.  James^ 
in  the  county  of  Middlesex:" — Heldf 
(on  error)  sufficient,  although  there 
are  in  Middlesex  two  parishes  of  St. 
James,  viz.  St.  James,  Westminster, 
and  St.  James,  Clerkenwell — the  lat- 
ter never  being  described  without  the 
addition  of ''  ClerkenwelW  Taylor, 
q.  t.,  V.  Willans^  448 

10.  In  debt  on  the  statute  of  Anne, 
for  money  lost  at  play,  the  declaration 
averred  that  the  party  did,  "  at  one 
and  the  same  sitting,  by  playing  at  a 
certain  game  called  '  Rouge  et  Noir^* 
lose  to  the  defendant  a  large  sum, 
&c.,  and  did  then  and  there  pay  the 
same  to  the  defendant'* — without  al- 
leging that  he  played  with  the  de- 
fendant:— Held,  sufficient.        litid. 

11.  In  assumpsit  for  the  breach  of 
an  agreement,  a  clause  contained 
therein,  althouffh  illegal,  as  beiQg  in 
restraint  of  trade,  if  it  form  no  part 
of  the  consideration,  need  not  be  set 
out  in  the  declaration.  M^Aiiem  v. 
Churchill,  459 

12.  If  a  bill  of  exchange  be  drawn 
payable  at  a  particular  place,  and  a 
party  accept  it,  without  stating  that 
he  accepts  it  there,  and  not  elsewhere, 
according  to  the  terms  of  the  statute 
1  &  %  Geo.  4,  c.  78,  s.  1  .—Held, 
that  this  must  be  taken  as  a  general 
acceptance,  and  no  averment  of  pre- 
sentment for  payment  at  that  plate  is 
necessary.   Selby  v.  Eden,  511 

13.  The  Court  will  not  allow  in- 
consistent (deas  to  be  pleaded  toge- 
ther, unless,  at  the  time  of  the  appli- 
cation for  leave  to  plead  several  mat- 
ters, an  affidavit  be  made,  that  such 
pleas  are  necessary  for  the  justice  of 
the  case.   Shaiw  v.  Russell,  540 

14.  A  declaration  in  assumpsit  stat- 
ed, that,  in  consideration  that  the 
plaintiff  had  delivered  a  watch  to  the 
defendant,  to  be  repaired  for  certain 
reward,  he  undertook  to  repair  and 
re-deliver  it  to  the  plaintiff.  Breach 
— non-delivery.    Proofs  that  the  de- 
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fendant  bavii^  repaired  the  watdi^ 
tendered  St  to  the  plainUlTy  w^o  de- 
sired him  to  deliver  it  to  his  unoje 
U.f  who  would  pay  him  for  it ;  but| 
that  the  defendant,  by  mistake,  deli-> 
vered  it  to  another  uncle,  from  whom 
it  waa  stolen : — Iteid^  that  the  plain- 
tiff waa  entitled  to  recover  the  value 
of  the  watch,  and  that  there  was  no 
substantial  variance  between  the  de- 
claration and  the  evidence ;  although 
it  was  objected,  that  the  action  should 
have  been  founded  on  a  new  contract 
to  d^ve^. the  watch  to  the  plaintiflTs 
uncle/  Jfilsmv.Powist  548 

,  i$*  in  9L  declaration  of  mnmnpsU 
by  executors,  in  a  count  for  money 

Sid  to  and  for  the  use  of  the  de- 
jfl^nt  by  their  ^stator,  ^.  2.,  it 
was  alleged,  tfiat  *'  the  defendant  be- 
ifig  inddMed^  he  the  said  B.  /?.  pro- 
lAdised  to  pay  the  said  B,  B.  i^ — neH 
ib^t  the  words  *<  the  said  B.  H:'  he- 
ibre  ^  promised,"  ipight.be  consider- 
efl  as  Surplusage,  Buxton  v*  Nanco- 
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POSTEA. 
Se^  Ambndheht. 


<\, 


PdWER. 

.,  ^1#^  An  Instate  was  devised  tp  trustees 
IfspVlcct  <Q  a  term  of  years),  intrust 
K)r;'t|)^,  eldest  son  of  Sir  H.  £.,  for 
|1fe,\^^hoijit  impeachment  qt  waste, 
JTcmainders  over,  with  ppwer  to  the 
trp^tees  to  revoke  the  uses  ioiihewiD, 
^d  Hi  dieclare  other  uses,  and,  at  the 
)l^^i)est  and  by  the  direction  and  ap- 
jpQjqtment  of  any  person  in  poBsession 
^'s.  t^nfU^I^  fox  lifej  to  sell,  and  to  lay 

X?,4\tll^  tPP?F^^  ^  *"ch  sale  in  tbe 
jpfjrcjjpse  pf*  other  fefids,  which  they 
i^?''fij^9  hoi4  to  the  s^me  uaes.  The 
?S^JJ*'l8i>if<H?(^?^>'  ^'^e  request  of 
^r  H.  V.  E.,  the  first  tenant,  for  J  ife, 
^W.fVFWW  i<*e  POHW  sold  the 

^/f/^i-^'A^fi  M.  6ur  •^  <?.  ^*  «ola  the  , 


tii^ber ;  both  hexn^  eoxkjew^  to  the 
purchaser  by  the  same'decn: — HeU^ 
that  Sir  tt.  C.  £..  the.  te^oani  for  life* 
having  but  a  qualified  interest  in  ^i^ 
timber,  the  surviving  trustee  in  con- 
veying the  estate  exclusite  of  the  tim- 
(er,  had  not  well  executed  the. power* 
Cholmeley  v.  Paxlon,  17 

PRACTiOE. 

Se^  Atpidatit  to  hold  to  bail, 

Attachmsmt. 

Atwrney. 

AwArd,* 

Bail. 

Bail  Bokd. 

Costs. 

Ejectment. 

Vekue. 

1.  If  the  defendant's  surname  be 
mis-stated  in  a  writ,  the  Court  will 
not  set  aside  the  process  on  motion, 
but  will  leave  the  defendant  ^to  his 
plea  in  abatement,  Sumner  v.  Bak- 
son^  39 

2.  A  plaintifF  may  he  nonsuited 
afler  a  plea  pf  tender^.  Therefore, 
where  the  defendant  pleaded  non-o^- 
sumpsU  afi  to  part,  and  a  tend^  aa  to 
the  residue,  which  he  paid  into' Ck^^ 
and  the  plaintiff  took  out ;  and  the  de- 
fendant toiok  down  the  rejcoiobyprf- 
viso,  and  the  plaintiff  .ai^' no^  iip- 
pewri-^ffeldf  that  the  defendant  w^ 
no^  entitled  to  |i  yeicdic^:  and  the 
Court^  on  motion,  oj^erejd  it  !to  J^ 
set  aside  and  ^  f^o'nsult  entcxedf^  .^ii^- 
derson  V.  SkaWf  .4JI 

3..  A*  motiopi  for-  ^  ..attacliipent 
aj^ainst  a  person  subpeena^  :#a  a 
witness,  for  not  altendiqg  ju  a  tpsL 
must  be  made  within  .the,. i^rmjii^ 
ceeding  the  trial,  |uid  a  f;bny  pf 
tul^opna  must  bo  deliver^  pepBCf^- 
ly  a^  the  time  of"  service^,  yT^jjrgeV. 


Cfisbot^rne, 


V  .'•- 


^ 


.4.  The  defendant  liaving  be^  ax- 
rested,  1^  Afi.jmoe,  of^^^lfpkfuT. 


CoiiA  ordered  the  bait-band  to  be 
cancelled',  on  die  defendaoV^  under- 
takitlff  to  bring  no  action;  bat  ob- 
Bervrf,  that,  in  future^  they  would,  in 
8Ueh  bases,  leave  the  party  to  his  plea 
fn  abatement.  Lakev.Sitk^  S7 

5.  The  defendant's  name  was  Tid^ 
marsh;  be  wa|r  afttested  m  Tinmarsh : 
— ^The  Court  refused  to  set  aside  the 
writ,  but  left  him  to  plead.  Homan 
V.  Tidmarshf  231 

6.  On  the  trial  of  a  writ  of  right, 
the  tenant  must  begin,  notwithstand- 
ing the  tender  of  die  derm-mark. 
Toothy  Demandant;  SagwellfTenant^ 

349 

7.  The  Court  will  not  accede  to  an 
application  for  a  trial  at  bw,  unless 
t^e  specific  difficulties  of  the  case  are 
.|H)ihted  out  to  them  at  the  time. 
Angefl,  Demandant ;  Angeli,  Tenant, 
'■'•    "  •   ■  278 

'   8.  An  attorney  having  acted  for 

^otfa  parties  in  a  suit,  the  Court  or- 

jdered  the  proceedings  to  be  set  aside, 

^tid  the.  attorney  to  pay  the  costs  of 

the  caus^,  and  of  the  motion.    Berry 

'irl  JenkinSf  308 

"  9.  The  deitsndiuit  obtained  a  rule  to 

Change  the  venue  from  London  to 

'  Lancaihire,  on  the  usual  affidavit. 

Theai'fid^vitof  the  plaintiflT,  on  shew- 

it%  cause,  i»tated  tbat  the  action  was 

brought  on  a  irontract  for  die  pur^ 

thase  of  cotton  at  Trieste,  to  be  deli- 

^r^  at  Zherpoot.    The  Court  dis- 

cHarged  the  rule.     MikinsonY.  Tat- 

'tersaL  328 

* '  id  The  defendant  wilfbliy  avoid- 

'Injpthejtehriee  of  process,  the  plaintiff 

•t^i  it  tb  her  by  the  post,  inclosed  in  a 

■Jj^fet;' which  she'retuaed  to  receive. 

'fle^  etit^ed  'an  an)pearance  for  her, 

'dttd'  dftfeftrardft  signed  judgment. — 

'^MBh*  *C0tfrt   set  aside  the  jadg- 

4hent,  without  costs,  Ridpath  v.  FTu- 

-fibfrti,     '  838 

^  If.  AWrifoPcnttywasi^tumable, 

ictid  im  ili^fkiiatkhee  entered  thereon,  in 
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iftchaetmas  Term,  tide  count  waa 
intitled  of  Hilary  Tefm»  and  iww  de- 
livered on  the  10th  February.  Tb^ 
Court  set  aside  the  count  fer  irregu- 
larity, and  refused  to  allow  it  to  be 
amended.  Aow^fff,  Demandant;  Lam* 
rence,  Tenant,  338 

12.  Bail  cannot  justify  for  a  de- 
fendant brought  into  Court  to  be 
charged  in  execution  in  the  cause* 
Bircham  v.  Chambers,  S^S 

1 3.  The  defendant  was  held  to  l^ai) 
on  a  bill  of  exchange.  The  Court 
refused  to  order  the  bail-bond  to  be 
delivered  up  to  be  cancelled  on  an 
affidavit  that  the  bill  was  founded,  anf} 
given  on  an  usurious  transaction. 
Isaacs  v.  Silvert  Si$ 

14.  A  plaintiff  may  proceed  by 
distringas  to  compel  die  appearance 
of  a  oefendant  who  resides  abroa^, 
but  carries  on  trade  in  thi^  country* 
Hornby  v.  Borvling^  5$0 

15.  In  a  writ  of  entry,  the  diemaLi^d- 
ant  took  the  record  down  to  ifie 
Assizes.  The  cause  was  made  ai  fff« 
manet.  At  the  next  Assizes,  the  ten« 
ant  alone  appeafed.— ^The  Court  re- 
fused to  allow  him  to  sign  judgment 
as  in  case  of  a  nonsuit.  Denman^ 
Demandant ;  BtMf  T«f  ant,  443 

16.  The  Court  refused  to  set  aside 
a  declaration,  on  the  ground  of  a  var 
riance^  between  the  writ  and  decTaraf- 
tion— the  de^ndant  bemg  called  Jofi^ 
in  the  former,  and /ttm^i' in  the  latter. 
Gamer  V.  Wetter,  '       "  '     4^7 

17.  Hie  defendant  having  been  a^r- 
rested  in  MidtBesex^  origfaud  'bail 
Irere  put  in  there;  ondafU^ards 
added  bail  were  tak^  before  a  6oiii^ 
missioner  in  the  country,  and'put  fti 
widi  the  filacer  for  Middlesem  '^Ifetd 
regular;  the  commissionei'' iti'  tlie 
country  having  full  authorit^'tb'  iict 
by  virtue  of  his  commi^on.  Moore 
Y.Kenridk,         '  '  '' m 

18.  The  Court  Win  hotstaj^^ro- 
ceedtngs  in  an  action  of  ti^ver,-on  die 
terms  of  the  defendant's  deGVerihg 
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SWl  OFF. 


up  the^oBft  liotiverted  to  the  plain- 
tiff^ or  paying  tUcv  value,  where  such 
▼alue  18  not  ascertained.  Tucker  v. 
W^M,  dOQ 

19.  An  infant  defendant  having  ap- 
peared by  attorney,  the  Court  ordered 
the  appearance  to  be  struck  out  of  the 
fiiacei^s  book,  and  that,  if  the  defend- 
ant  should  appear  by  guardian,  his  plea 
should  be  made  conformable  thereto ; 
and  that  the  defendant  should  pay  the 
phiintiff^s  costs.  Paget  v.  Thompson, 

504 
.80.  The  Court  will  not  allow  in* 
comiatent  pleaa  to  be  pleaded  toge* 
thcTt  unless,  at  the  time  of  the  appli- 
cation for  leave  lo  plead  several  mat- 
tars,  an  affidavit  be  made,  that  audi 
pleas  are  necessary  for  the  justice  of 
the  case.    JSkam  v^Bmeilf  540 

PREBENDARY. 
See  ApYowsoN* 

ft 

PRESCRIPTION. 
See  Pakaoimo,  3. 

PRESENTATION. 
See  Advowson. 

PROCESS. 
See  Practice. 

PtlOVISIONAL  ASSIGNEE. 
S*e  Insolvekt  Dbbtor, 

PUFF£R« 

See  Auction. 

.      QUARE  IMPEDIT. 

I«  In  Quare  Impediti  a  defendant 
is  n^t  entitled  to  costs  on  a  judgment 
aa  in  case  of  a  nonsuk.  ffyndanfc 
y.  Carlisle  {B%skop\  Md 

§ 

RECOVERY. 

1.  The  Court  permitted  a  recovery  | 


to  be  amended  by  ;airiMiAtuting  **  the 
tonmship  otA.^  in  the  pariab  of  K.^ 
ioT  *' the  parish  o(  A r  Kinderlew, 
demandant;  Graham^  tenant;  Ogie^ 
vouchee,  249 

2.  Where  the  vouchee  became  in« 
sane  after  the  execution  of  the  war* 
rant  of  attorney,  but  before  the  per- 
fecting of  the  recovery — The  Court 
refused  to  allow  it  to  pass.  ,  De- 
mandant; Russell,  Tenant;  Wallcoit, 
Vouchee,  507 

3.  The  Court  reiused  to  allow  a 
recovery  to  be  amended  by  the  inse^r 
tion  in  the  pr<Fct/)tf  of  the  d^criptioii 
of  the  parcels  intended  to  pass,  itviiidi 
had  been  omitted  by  mistake.  OdXe, 
demandant ;  Foster,  Tenant ;  Piy- 
mouth  (Earl),  Vouchee,  340 

4.  If  one  of  several  vouchees  ap- 
pear personally  in  Court,  and  the 
others  by  attorney,  the  name  of 
the  former  need  not  be  inserted  in  the 
dedimus,  or  warrant  of  attorney.  Stm^' 
mans,  Voucheef  485 

REGUL^  GENERAIiES,  332, 586 

RELEASE, 

See  Attorney,  2. 

RKNT. 

* 

See  Landlord  and  TsI^ant. 

RULES  OF  COURT. 
See  Rbodue  QBirsRAX.Ba« 

RIGHT.  WRIT  OF. 
See  Writ  of  Right, 

SALE* 

See  Avcnoufi 


•J 
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SETOFF^.  . 
See  Insolvbn}  Djnmr. 


stamps: 


STATUTHSL 
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SfiBKIFF. 

See  Whit  of  Right. 

SHIP  OWNER. 
See  ixBUiiAMOE. 

SLANDER. 

!•  In  slander,  the  declaration  stat- 
ed^ that  the  plaintiff  was  an  auction- 
eer and  appraiser,  that  the  defendant 
had.einployed  him  aa  an  appraiser  to 
value  certain  goods,  and  that  he  spoke 
of  him,  and  his  conduct  as  to  such 
valuation — "  He  is  a  damned  rascal; 
he  has  cheated  me  out  of  1007.  on  the 
valuation:'* — Held^  sufficient  afler 
verdict.  Bryant  v.  Loxton,  344 

2.  Partners  may  join  in  an  action 
for  slander  apoken  or  published  of 
t^m  p  the  way  of  their  trade:  and 
sembUf  that,  in  such  case,  the  declara- 
tion need  not  aver  special  damage. 
For9ter  v*  Lawsim^  360 

SPECIAL  JURY. 

See  Costs. 

STAMPS. 

1.  In  covenant  on  articles  of 
agreement  under  seal,  the  plaintiff 
i£eged  in  his  dcidsrttion  uiat  the 
deed  was  lost,  and  proved  that  two 
parts  were  executed,  that  the  part 
executed,  by  him  was  delivered  to 
die  defendants,  and  that  thie  part 
executed  by  tfaetti  wia  delivered  to 
him,  and  duly  stamped  previously  to 
the  loss.  At  the  trial,  the  plaintiff 
oflfered  in  evidence  a  draft  or  copy  of 
the  deed;  but,  he  having  given  the 
defendants  notice  to  produce  their 
part,  they  did  uoti^-^Heldf  that,  al- 
though it  waa  the  best,  atill  that  it 
waa  only  secondary  evidence  of  the 
contents  of  the  lost  d^,  and  might, 
therefore,  be  received  wiihouta  stamp. 
Mumv^CkfMH  49 


STATUTE  OF  FR ATIIUS. 

See  FnAuns,  StATirtB  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Sxatutj^  <^* 

STATUTES   CITED  OR  COMn. 
MENTED  ON. 


Edward  VI. 
2  &  3.  c.  13.     Tithes. 


lis 


James  I. 
4.  c.  3.     Costs.  669 

21.  e.  16.     Limitation  of  AveiOMc 

Charles  TI. 
29.  c.  3.     Frauds.  Statute  of.  2 

WilUam  and  Mary. 
4  &  5.  c.  4.  Bail,  Recognizance.  499 


Anne. 

8.  c.  14.     Distress,  Rent. 

9.  c.  14.     Gaming. 


227 
448 


Charge  I; 

6.  c.  18.     Insurance.  Tft^  81 

12.  c.  29.     Affidavit  of  D^blt  Pro- 
cess. .883,445 

George  II. 
4.  c.  28.  Landlord  and.  Tenant,  Dis- 
tress. ^  263 
0.  c.  31.     Bastards.  820 

7.  c.  20.  Ejectment,  Mortgage.  49^1 
14.  e.  17.    Judgment'  of  WAiisun, 

Costs.  2e*,  444 

24.  c.  18.  Special  Jury,  Costs.  511 
24.  c.  23.    Holydays.  264-7 

George  HI. 

13.  c.  78.  Highways.  400 
17.  c.  50.  Auctiobi  •'  288 
3».clxix.     JTeet  India  I^efk  Com- 

pany.  HM^.. 

39  &  40.  c.  I04u     Lomdm  Gmntoh 
Requests.  .      v».i4«'' 

46.  c.  135.     Bankrupt.  8 

53.  c.  141.     Annvuly.     _  28 

55,  c.  184.     Stamps.    .  -    ^4 


610^ 


»¥n&6. 


TiAmiW. 


I.'e.ll^j    Ih«olvefit  Debtor.   S,\0, 

'       '  ^32, 414, 417 

Iv^^.r.  7S.  Bills  of  Exchange.  351, 

511,  61« 
9iir«ltt3»  IiMoIvent  Debtor.  9,ftS2 
5.  e.  98.     Bankrupt.  43S-4 

a^e.  l^J    Bankrapt.  434-5 

SOBPtENA. 
i$ee  Wrnuss. 

SORRENDER. 

',    !         See  Copyhold. 

TENDER. 

a^  A  plaintUr  may  he  nonsuited 
after  9i  pl<(a  ^  tender:  Therefore, 
Mijm^ihi^  dtafeodant  pleaded  hos^m* 
<livi;^  m  to  part,  and  a  te»4«t  a»  io 
t]^  i^idMOi  which  he  paid  into  Court, 
aipd.  (h^,  pl^iotiff  look  out;  aod  the 
d^Si4^;  Uiok  dal«a  the  reeord 
by  rF^>«^  «nd  the  plainftiff  did 
qwa/L  app^.;-TJ7(d4,  that  die  defead- 
at^^,  was  OQi  foftitled  lo  « ivcrdiot;  juid 
tlur  CoMiit^  on,  i«o|ion»  oi^r«d  it  to 
he  «e|  aside  and  a  nonatk  entfired. 
And^TAon  v,  tSkatVp     .  44 

;  $^0,  A  tender  must  be  unconditional^ 
a|\4  9^^  tl^^  fwoeiae  sum  due*  Th^e- 
fiar^,  .i9^hexe.  a  piaiatiff  had  separate 
jbmaoda  forvaBioua  avw  of  unequal 
amoijuat  against  .aeveral  personsi  ajfr 
ojlter.ofi  ao.l^sc^te  sum  in  dia* 
cl>a%Q  vQC.  the  d.9b^  of  all»  .will  not 
support  a  plea  alleging  the  tender  of 
a  fraction^  j>art/9»r  the  debt  of  one. 
Strong  y.Hdrtky,      '     '  72 


./'  .! 


.TWHES. 

*  >  •  ■    ■ 

1.  A  farn^i;  ca\ised  everjr  tenth 
sheafs  of  wheat  to  he  thrown  out  by 
the  binders,  {^T  ti|he>  thc^otliers  to  be 
set  up  in  shoclcs  of  different  numbers, 
yarymg  from  six  to  xen^-^Held,  that 
thia  was  not  a  legal  mode  of  setting 
out  the  t jfhe,  sMiough  no  flraad  was 


I 


intenaMj  a^'ihe'mfe-oWimt^'bhoiiM 
have  an  opportutifty  of  Mn^MiHl^]^  the 
tithe-sheaves  with  tlte  othih%.  WMht^ 
T.  Ridgttatf^  MS 

2.  In  an  action  by  a  dSergyman 
against  a  farmer,  ftnf  impropetly  set^ 
ting  OQt  hia  titties;  the  Jtkry'  fba(Ad  U 
verdict  for  l!fae' defendant,  eotitr^y  to 
the  opinion  of  the  Judge.  Tbe  <!!oitrt 
directed  a  new  trial;  and  anonyitiOtt^ 
letters  having  been  inserted  in  thi^ 
newspapers  of  the  county  i^elre  the 
cause  was  tried,  reflecting  en  €he  dfa« 
racter  of  the  plaintiff!  as  a  ctergy^ 
man: — the  Court  ordered  the  reinie 
to  be  changed  to  a  third  eoiinty. 
Walker  v.  Ridgway,  '•    -SBi 

TRESPASS.;  ^.  ',jj/./ ;' 

1  •  Trespass  for  breaking  opeo^tho 
outer-rdoor  of  the  ]i)ainl«0^s/dwtil- 
ing-houae,  and  entering.  tboraiiidifcAf 
Plea,  justifyii^  the  entry  ffimmmy^ 
under  SLpkurm^fa^  DevHM^.at* 
signing  for  cause,  ttMHt^  mtlifi'^gim^  il 
waa  not  averred  that  the^^t|ar  diwiit 
was  opeaet  the  time  thedefeHdiBta 
entered  under  the  ynii^i'-^fMk^ll^ 
the  plea  waa  bad.  A^^litidHm^^ 
Fran^t  '    ,  i  C  4* 

,2.  In  Ue^nsa  fw  ^dae  impr^im- 
m^»  the  oMua  oC  ju%Ufyiqg  leatt  ct^ 
tb^  defendaioit.  Ther^fot^  JPitn^a* 
pass  for  causing  the  j^ai^^  40  he^ 
^preheiided ,  uKii|ar  ,a.;  J«aifify4[),f«i«h 
rant;— iFfeZ(4  ti|ui|  i4)0)p}aMiiiff ^ti^pl^ 
maintain  th^e  action  withoai;  pE^dn^t 
ing  the; warrant. :  J^r^g^jri  GimcfHi 
tar,    -.  ^^^.^   4AlC^ 

TRIAL  AT  BAft.'    ; 

.  '.    •       ♦  ^     ■ «" 

T»QVft»,  , 

iSW 'BaHx^NssoKi  - 

1 .  A  banknote  fWf  5Wr.M 

from  8  servant  of  the  pimiillliy. ' 

fact  of  Hie  robbery  was 'ikdv^Mbed  i^ 

die  iYtie  md  (7ry  O&keiti^,  ^and  in  an- 
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^  Uf^pf^  m^^xegf^iyed  at  the  b^okjogfi 
^^  pf  ^i)y  dpfa^daote  in  tliq  cqub- 
tvyi  where  it  had  been  presented  for 
f^^uiogi^  l^y  a  ^(ra^ger.  of  wliom  no 
qui^^oio;^  w^ra  aaked  as  t»  the  man^ 
per ipk whicli.he  becmnespsseiiied  of 
lU  In-  Uover.  to  recover  the  valuei 
(be  Ju4gf  lef^  it  to  the  Jury  to  say 
urbeth^r  or  not  due  notice  of  the  rob- 
bery had  b^aa  given  by  the  plaintiff^j 
afi4  .whcslther  or  not,  under  the  cir- 
qu^usta9ceS|'due  caution  had  been  ob« 
seKVad-  by  the  defendantSt  ia  takii^ 
the  note^  The  Jury  thought  that  the 
dpT^l^ant^l^d  not  exercised  duecau*- 
tipit  and  accordingly  fottn4  for  the 
plaintifib : — ^The  Court  held  that  this 
direction  waa  projper,  and  refused  to 
disturb  the  verdict.  Snow  v*  Pea- 
ethk,  086 

'-■^i  A  party  taking  a  bank-note  in 
piq^mani  ot  a  bet  from  a  stranger  on 
af!rao&4»iine,  is  not  bound  to  use  the 
sfiBiefnimAUtion  as  would  be  reqnisite 
Jl  theiiote*  were  laken  by  a  tradesman. 
ShuktTi^j^  Sadler,  506 

':J<^>The''lds^tHf  was  robbed  of  a 
]^a^el^h6^kcoAtHh]{ng,amongst  other 
tlfinija$'WtJilMi!rex<ehange. '  Inadver* 
Mng  the  loss^  he  merely  stated  thai 
«^||^^p(M:l^tioMt'  eomainied  papers 
^tn6v»e''-ib  imy  pei^n  but  the  own* 
ei*«^'I%e  IHtt  was,  shortly  afterwards, 
^s«fttMaflKkbtlnking-bonse  of  the 
dl4^dcints;%y  a  stranger,  who  stated 
Utbr  he'ti^Mme  ^n  of  the  indorser. 
iW^d^ftridiMta  di^cduQted  it.  In  tro* 
v^;  thb^  Ju^  left'  it  to  the  Jury  to 
^i^firsi,  whether  they  thought  that 
the  piaintifl(^a4  dc^e  aU  (hat  his  duty 
required  of  him,  in  advertising  and 
midiing  knbwft-'U^  Ioss-^i«cofuf/y, 
whether,  if  due  diligence  had  been 
used  by  the  jJtaiiillifiMn  this  respect, 
the  defendanta^had'  8Mted'&on4  fide, 
^  llf^  f}u?  f^xms  '^  recei  vifig  the 
m\  teWpgj.WffnU.fW.  if  they  were 
of  q^(P»9a,  t^tibe  plaintiff  had  laiM 


the  defendants^fere  mtfhlad  to  a  ver«> 
diet.  TheJu8ytevh)g(bunir#r.tl\tf 
d^fei4ant8-i-*'The  Court  refused  to  dis* 
turb  theivevdic^  faoldiaetb^  direcfkwi 
proper.     Beckwith  v.  Corrall,     S$5 

4.  The  pUoti/r,  'residing  ^roadv 
rimiped  sugars  undev  a  Ul  of  Jading 
addressed  to  A.  ia,£ohd(ia,  disecting* 
him  to  sell  the  sugars  on  the  plain- 
tiff's account,  and  place,  the  net  pro- 
ceeds to  the  credit  of  b»  to  whom  the 
plaintiff  was  indebci^  fbr  advances 
made  previously  to  the  shipment. 
The  invoice  staled  ihr^plidiitiff  to  be 
the  shipper.  ^.,  on  the  arrival  of  the 
sugars,  pledged  them  to  the  defend- 
ants for  advances  niad^  by  them  to 
him;  and  havllig  become  bankrupt, 
the  plaintiff  aathorized  an  ttgent  to  de- 
mand the  sugaia  of  the  d^nrdatit^; 
but  they  9old  them,  and  ^  i^totttein 
were  demaiided  after  tiie  si^e  by^^^ 
agent,  wiib  die  authority  of  thef^ih^ 
tiff: — Held,  that  cbe  latter  had'  a  suf^ 
ficient  title  in  the  sugars  td'sti^th^ 
defendanu  fai  trover,*  as  tfN<  ligllt  it 
possessioR  was  in  him,  to  J3l  hsiA'otAf 
an  equitaUe  interest;  and  that  ^^  d^** 
fendailts,  Uy  seUing  lihe  sugart'  aftet( 
the  denaMl  iiy  the  ^IllfinlifflB 
were  guilty  of  a  conversioif.  Si 
v.  SMlhi 

5.  TheOotfrtwHlnotiMayp^oececE-' 
inga  in  an  action  oif  ti>over,  x^n*  the 
eem»  of  theMendam's  d^'eH%  up 
the  goodi  converted,  to'the  pbnrtiff, 
or  paying  their  'value,  whet^  sbeh' vsi- 
lue  is  not  adeertahied*  jtucker  'iJ 
IVr^ht,  'WW 

underwriter"     '  ' 

See  Insurancs. 

USE  AND  OCCUPATION. 

/SbeLANDLOft©  aIidTekanV,  ,V.  , 
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I    ,  X..  Xh^  plaintiff  ^acsjerihed..  fo|.<a 
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right  of  sole  pasture  "  from  the  feast 
of  St.  Thomas  until  the  18  th  April, 
in  every  year  i'* — Held,  that,  the  right 
daimed^  being  a  prescriptiTe  right,  its 
commencement  and  conclusion  roust 
have  reference  to  St.  Th<muu*s  day, 
old  stile ;  and  that  the  description  of 
"  the  feast  of  St.  Thomas*'  generally, 
was  sufficient.     Smkh  v.  Flower,  264 

%•  In  tutumpsU  on  a  warranty  of  a 
horse,  the  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would 
purchase  of  the  defendant  a  horse,  at 
a  certain  price,  to  ml,  the  price  of  561,, 
the  defendant  undertook  that  the  horse 
was  sound..  Tlie  proof  was,  that  the 
price  agreed  upon  was  55/.,  and  that 
the  defendant  was  to  return  1/.,  if  the 
plaintiff  did  not  mahe  a  profit  of^,or 
6L,  on  the  re-sale  of  the  liorse: — Held, 
a  fetal  yBxiaLnci^--^issentiente  Gase^ 
he,  J.    Blythe  v.  Bampton,         887 

d«  A  declaration  in  assumpsit,  stat* 
ed,  that,  in  considera^tion  that  the 
plaintiff  had  delivered  a  watch  to  the 
defendant,  to  be  repaired  for  certain 
reward,  he  undertook  to  repair  and 
re-deliver  it  to  the  plaintiff.  Breach 
— non-delivery.  Proof,  that  the  de- 
fendant havinff  repaired  the  watch, 
tendered  it  to  the  plaintiff,  who  desir- 
ed him  to  deliver  it  to  his  uncle  £/., 
who  would  pay  him  for  it ;  but,  that 
the  defendant,  by  mistake,  delivered 
it  to  another  uncle,  from  whom  it  was 
stolen: — Hsld,  thatihe  plaintiff  was 
entitled  to  recover  the  value  of  the 
watch,  and  that  there  was  no  sub« 
stantial  variance  between  the  declara^ 
tion  and  the'  evidence ;  although  it 
was  objected,  that  the  action  shouM 
have  been  founded  on  the  new  con* 
tract  to  deliver  the  watch  to  the  plain- 
tiffs uncle.     Wilson  v.  Powis,       543 

VENDOR  AND  PURCHASER. 

1.  The  plaintiff  put  up  a  horse  to 
sale  at  a  public  auction,  and  sent  his 
servant  to  bid  for  him  to  enhance  the 


price.  The  last  hand  JUe  Mding 
was  \2L,  and  the  horse  was  ultimately 
knocked  down  at  29L: — Held,  chat 
the  bidding  by  the  servant  was  a 
fraud  upon  the  purchaser,  and, 
quently,  that  the  sale  was  void.  Cn 
der  V.  Austin,  2SS 

VENUE. 

1.  The  defendant  obtained  a  role 
to  change  the  venue  from  London  to 
Lancashire,  on  the  luual  affidavit. 
The  affidavit  of  the  plaintiff,  on  shew* 
ing  cause,  stated  that  the  action  was 
brought  on  a  contract  for  the  pur« 
chase. of  cotton  at  Trieste,  to  be  deli- 
vered at  Liverpool*  The  Court  dts- 
cbarged  the  rule.  Wiltauon  v.  Tai- 
tersal,  S%S 

2.  Covenant  by  the  ass^ee  of  the 
leasee  of  a  term,  is  a  local  action ;  and 
the  venue  must  be  laid  in  the  county 
where  the  lands  are  situate.  The 
Mayor,  &c.  of  Berwich'upon''Tweed 
V.  Shanks,  S72 

3.  The  Court  will  not  albw  the 
venue  to  be  changed  after  plea,  plead- 
ed, unless  the  justice  of  the  case 
clearly  requires  it.  Bailey  v.  ^eaa- 
mont,  384 

4.  In  an  action  by  a  deigyinaa 
against  a  farmer,  for  improperly  set- 
ting out  his  tithes,  the  Jury  found  a 
verdict  for  the  defendant,  contrary  to 
the  opinion  of  the  Judge.  The  Cour: 
directed  a  new  trial ;  and  anonymous 
letters  having  been  inserted  in  the 
newspapers  of  the  county  where  the 
cause  was  tried,  reflecting  on  the  cha- 
racter of  the  plaintiff,  as  a  clergyman: 
— the  Court  ordered  the  venue  to  be 
changed  to  a  third  county.  Walker  v. 
Rldgway,  486 

VESTRY. 

1.  At  a  special  vestry,  it  was  re- 
solved, *'  that  an  indictment  prefer- 
red against  the  parish  for  non-iepair 


J 


WITNESS. 


WRIT  OF  RIGHT.       613 


of  a  highway,  should  be  opposed ;  aod 
that  the  surveyors  be  desired  to  take 
the  necessary  steps  for  carrying'  this 
resolution  into  effect:" — Held,  that 
the  inhabitants  who  had  signed  the 
resolutions  were  not  personally  re- 
sponsible for  the  costs  of  the  attorney 
employed  by  the  surveyors  for  this 
purpose.   Sprott  v.  Powell^  398 

WARRANT. 
See  Trbspass. 

WARRANTY. 

1.  In  assumpsit  on  a  warranty  of  a 
horse,  the  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would 
purchase  of  the  defendant  a  horse,  at 
a  certain  price,  to  fpt<,  the  price  of  55/., 
the  defendant  undertook  that  the  horse 
was  sound.  The  proof  was,  that  the 
price  agreed  upon  was  551,^  and  that 
the  defendant  was  to  return  1  /.,  if  the 
plaintiff'  did  not  make  a  profit  of  4/. 
or  51. f  on  the  re-sale  of  the  horse: 
— Held^  a  fatal  variance,  {dissentiente 
Gaselee,  J.)  Blythe  v.  Hampton^  387 

WAY. 
See  Action  on  the  Casb. 

WEST  INDIA  DOCK  COMPANY. 
See  LiMiTATioH  of  Action, 

WITNESS, 

See  Attorney,  2. 
Costs. 
Deed. 

1.  A  motion  for  an  attachment 
against  a  person  subpoenaed  as  a  wit- 
ness, for  not  attending  at  a  trial, 
must  be  made  within  the  term  suc- 
ceeding the  trial,  and  a  copy  of  such 
subpcena  must  be  delivered  personally 
to  him  at  the  time  of  service.  Thorpe 
V.  Qisbotirnet  55 


WRIT  OF  ENTRY. 

1.  A  writ  of  entry  was  returiiable« 
and  an  appearance  entered  thereon, 
in  Michaelmas  Term.  The  count 
was  intitled  of  Hilary  Term,  and  was 
delivered  on  the  10th  February*  The 
Court  set  aside  the  count  for  irregu- 
larity, and  refused  to  allow  it  to  be 
amended.  Rowles,  Demandant;  Law^ 
rence^  Tenant,  338 

2.  In  a  writ  of  entry,  the  demand- 
ant took  the.  record  down  to  the  As- 
sizes. The  cause  was  made  a  re^ 
manet.  At  the  next  Assises,  the  ten- 
ant alone  appeared. — ^The  Court  re- 
fused to  allow  him  to  sign  judgment 
as  in  case  of  a  nonsuit.  Denmant 
Demandant;  BuU^  Tenant,  443 

WRIT  OF  RIGHT. 

1.  On  the  day  appointed  for  the 
trial  of  a  writ  of  right,  the  Sheriff  re- 
turned that  one  of  the  knights  was, 
from  illness,  incapable  of  attending; 
this  was  confirmed  by  the  affidavit  of 
his  medical  attendant.— The  Court 
allowed  a  venire  'to  issue  for  sum- 
moning another  knight,  and  a  habeas 
corpora  to  compel  the  appearance  of 
the  three  knights  who  had  already 
appeared,  and  of  the  recognitors,  on 
a  subsequent  day.  TootA,  Demandant; 
Bagwell,  Tenant,  236 

2.  In  a  writ  of  right,  the  Sheriff 
returned  to  the  precept  for  summoning 
four  knighte  to  choose  the  grand  as- 
size, that  he  had  caused  to  be  sum- 
moned E.  P.  Esq.,  D.  S.  Esq.,  S. 
H,  Esq.,  and  T.  A,  Esq.,  four  lawful 
knights  of  his  county: — Held,  that 
this  return  was  not  traversable.  Angell, 
Demandant;  Angell,  Tei^nt,       272 

3.  On  the  trial  of  a  writ  of  right, 
the  tenant  must  begin,  notwithstand- 
ing the  tender  of  the  demi-mark. 
Tooth,  Demandant ;  Bagwell,  Tenant, 

349 
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